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•  "  c   •- 

invite  any  one  to  act  oe  t^resident  in  place  of  our  lamented  pre- 
siding officer,  Mr,  Pjatter.  He  was  an  able  and  accomplished 
lawyer,  an  honorable  aiid  high-toned  gentleman.  He  served 
his  state,  in  the  Congress  of  the  United  States  with  useful- 
ness  and"  distinction.  We  in  this  state  of  New  York  feel 
that,  his  death  is  a  great  loss  to  us,  as  a  citizen  and  as  a 
member  of  this  Association.  It  has  been  deemed  fit  and 
proper,  before  entering  upon  the  orderly  proceedings  of  our 
Association,  that  there  should  be  some  mark  of  our  respect 
for  the  memory  of  our  deceased  brother,  and  our  sorrow  for 
his  loss.  I  therefore  ask  your  attention  to  the  delivery  of 
an  address  prepared  by  Mr.  Everett  P.  Wheeler,  of  New 
York,  who  will  speak  to  us  of  our  lamented  President  and 
friend. 

Mr.  Wheeler  then  read  his  address.     (See  Appendix,) 

The  President's  Address  was  then  delivered  by  Francis 
Kernan.    {See  Appendix.) 

On  motion  of  Simeon  E.  Baldwin,  of  Connecticut,  the 
meeting  then  adjourned  until  Wednesday  morning  at  10 
o'clock. 


Wednesday  Morning,  August  9. 

The  meeting  was  called  to  order  at  10  o'clock. 

The  President  announced  the  appointment  of  the  Com- 
mittee on  Publications  as  follows: 

A.  Q.  Keasbey,  Newark,  N.  J. ;  Charles  S.  Bradley,  Prov- 
idence, R.  I. ;  Francis  Rawle,  Philadelphia,  Pa. ;  Isaac  D. 
Jones,  Baltimore,  Md. ;    W.  P.  Wells,  Detroit,  Mich. 

Alexander  R.  Lawton,  of  Georgia,  then  delivered  the 
Annual  Address.    {See  Appendix.) 

A  vote  of  thanks  to  Mr.  Lawton  for  his  address  was  then 
passed. 
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Luke  P.  Poland,  on  behalf  of  the  General  Council,  stated 
that  they  were  not  prepared  to  offer  the  list  of  new  mem- 
bers, but  would  do  so  at  the  evening  session. 

The  meeting  then  proceeded  to  elect  the  General  Council, 
and  the  following  named  gentlemen  were  elected  for  their 
respective  states : 

Alabama,  David  Clopton,  Montgomery. 

Arkansas,  M.  M.  Cohn,  Little  Rock. 

At  this  stage  of  the  proceedings  Mr.  Poland,  on  behalf  of 
the  General  Council,  presented  a  list  of  names  of  new  mem- 
bers, all  of  whom  were  elected. 

(Set  List  of  Jffew  Members  at  the  end  of  the  Minutes.) 

On  motion  of  W.  H.  H.  Russell,  of  Missouri,  the  election 
of  the  General  Council  was  deferred  until  Thursdav  morn- 
ing,  in  order  to  enable  the  members  from  different  states  to 
confer  with  each  other. 

John  W.  Stevenson,  of  Kentucky,  offered  the  following 
resolution,  to  be  laid  on  the  table  until  it  should  be  reached 
in  the  regular  order  of  business : 

Resolved,  That  the  next  meeting  of  the  American  Bar 
Association  be  held  on  the  8th  of  August,  1883,  and  the 
days  following,  at  the  Green  Brier,  White  Sulphur  Springs, 
Green  Brier  County,  West  Virginia. 

The  resolution  was  seconded  by  Charles  A.  Peabody,  of 
New  York,  and  ordered  to  lie  on  the  table. 

T.  N.  Waul,  of  Texas,  and  C.  C.  Bonney,  of  Illinois, 
called  the  attention  of  the  Association  to  the  presence  of 
delegates  from  the  Bar  Association  of  those  states  respec- 
tively, and  moved  that  such  delegates  be  invited  to  take 
seats  with  the  members  of  the  Association. 

Henry  Hitchcock,  of  Missouri,  suggested  that  provision 
was  made  for  such  delegates  as  might  be  present  in  the 
fourth  by-law  of  the  Association,  which  he  asked  might  be 
read  by  the  Secretary. 
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The  Secretary  read  the  fourth  by-law,  and  stated  that  the 
credentials  and  names  of  the  delegates  present  had  been 
handed  to  him,  and  would  be  referred  to  in  his  report. 

The  Secretary  then  made  his  report  as  follows : 


The  Secretary's  Report, 

Mr.  President  : — I  have  usually  made  a  very  brief  and 
oral  report,  and  will  adopt  the  same  course  this  time.  A 
few  statistics  of  our  Association  in  its  early  youth  may  be 
interesting.  The  number  of  members  contained  in  the 
printed  report  for  1878  was  289,  and  the  Treasurer's  Report 
for  the  first  year  showed  there  had  been  $1,065  collected  for 
dues.  In  1879  there  were  524  members,  and  $1,575  col- 
lected ;  •  in  1880,  552  members,  and  $2,005 ;  in  1881,  556 
members,  and  $2,405  collected,  thus  showing  a  gradual  in- 
crease in  membership  and  a  decided  increase  in  the  finan- 
cial part  of  our  work. 

Last  year  142  members  were  elected.  There  are  yet 
three  states  unrepresented  in  this  body — Oregon,  Nevada, 
and  Colorado ;  thirty -five  are  represented,  and  the  District 
of  Columbia,  making  thirty-six. 

I  have  received  credentials  of  the  following  delegates : 

Texas,  Jacob  Waelder. 

Maryland,  John  H.  B.  Latrobe. 

Michigan  (where  there  appear  to  be  two  local  Bar  Asso- 
ciations), Mitchell  J.  Smiley,  of  Grand  Rapids;  John  W. 
Champlin,  of  Grand  Rapids;  Theodore  Romeyn,  of  Detroit. 

Kentucky,  William  Preston,  John  W.  Stevenson,  and  B. 
F.  Buckner. 

Tennessee,  John  L.  T.  Sneed  and  L.  B.  McFarland. 

Illinois,  E.  B.  Sherman  and  Charles  Dunham. 

On  page  47  of  the  record  of  our  last  meeting  will  be  found 
a  resolution  oflered  by  Mr.  Stockbridge.     A  report  upon  the 
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subject  therein  referred  to  may  be  expected  from  the  Com- 
mittee on  Jurisprudence  and  Law  Reform. 

On  page  84  is  a  resolution  of  Mr.  Hitchcock,  which  was 
made  the  subject  of  investigation  by  a  special  committee  of 
nine.  That  committee  have  made  two  reports,  a  majority 
and  minority.  I  have  printed  copies  of  those  reports  for 
members  who  desire  them. 

Thursday  evening  was  assigned  for  a  paper  by  J.  B. 
Henderson  of  Missouri,  but  he  has  not  prepared  it,  and  that 
evening  will  be  specially  devoted  to  the  consideration  and 
s,nd  discussion  of  the  two  reports  to  which  I  have  just  referred. 

There  is  also  a  resolution  on  page  85  upon  the  subject  of 
Bankruptcy  Law,  which  went  over  to  this  session.  A  resolu- 
tion of  Richard  Vaux,  of  Pennsylvania,  on  the  subject  of  a 
Connnittee  on  Constitutional  Law  was  also  tabled  at  last 
session. 

Tream^rer's  Repart. 

Walter  George  Smith,  of  Philadelphia,  said  that  on 
behalf  of  Mr.  Rawle,  the  Treasurer,  who  was  unavoidably 
detained  at  home,  he  submitted  his  report;  and  that  the 
vouchers  and  accounts  had  been  examined  and  audited  by 
the  proper  committee  and  found  to  be  correct. 

(See  Report  at  the  end  of  tlie  Minuter.) 

The  report  was  accepted. 

Skipwith  Wilmer,  of  Maryland,  moved  to  reconsider  the 
vote  postponing  the  election  of  the  General  Council  to 
"Thursday  morning.  He  said  it  was  important  that  the 
General  Council  be  elected  without  delav,  as  it  was  tlieir 
-duty  to  report  the  list  of  nominations  for  officers,  and 
such  report  must  be  made  and  acted  upon  on  Thursday 
morning. 

This  motion  was  seconded  by  John  W.  Stevenson,  of 
Kentucky,  and  adopted. 
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Mr.  Wilmer  then  moved  to  proceed  with  the  election  of 
General  Council. 

Seconded  bv  W.  H.  H.  Russell,  of  Missouri. 

Henry  Hitchcock,  of  Missouri,  proposed  an  amendment  to 
the  last  motion,  that  those  states  which  are  passed  at  this 
time  be  requested  to  make  their  nominations  for  General 
Council  at  this  (Wednesday)  evening  session. 

Amendment  accepted,  and  motipn  adopted. 

The  President  said :  I  believe  we  called  two  or  three  states ; 
I  will  continue  them  in  their  order. 

The  states  having  been  called,  the  General  Council  was 
elected. 

{See  List  of  Officers  at  th^.  end  of  the  Minutes.) 
Upon  the  conclusion  of  the  election  of  the  General  Council, 
the  Association  adjourned  until  7.30  P.  M. 


Wednesday  Evening^  August  9,  1882. 

The  President  called  the  meeting  to  order  at  8  o'clock. 

The  ( 'hairman  of  the  General  Council,  Mr.  Poland,  reported 
a  list  of  names  for  membership,  all  of  whom  were  elected. 

{See  List  of  New  Meifnt)ers  at  the  end.  of  Minutes.) 

Edward  Otis  Hinklev,  of  Marvland,  Secretarv,  then  read 
a  paper  by  (iustave  Koerner,  of  Illinois,  on  "  The  Doctrine  of 
Punitive  Damages,  and  its  Effects  on  the  Ethics  of  tho 
Profession."     {See  Appendix.)  ' 

Upon  concluding  the  reading,  Mr.  Hinkley  stated  that  tho 
Executive  Committee  had  passed  a  rule  that  no  papers  should 
in  future  be  read  by  the  Secretary,  and  that  gentlemen  who 
might  be  invited  to  j)repare  papers  would  be  expected  to  be 
present  and  read  their  own  papers. 

U.  M.  Rose,  of  Arkansas,  then  read  a  paper  on  "  The  Titles 
of  Statutes."     (See  Appendix.) 

The  meeting  then  adjourned  until  10  A.  M.  on  Thursday. 
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Tkiiraday  Morning ,  August  10. 

The  meeting  was  called  to  order  at  10  o'clock,  by  the 
President. 

Luke  P.  Poland,  on  behalf  of  the  Executive  Committee, 
recommended  an  amendment  to  By-Law  VI. :  "  No  Com- 
plimentary resolution  to  an  ofl&cer  or  member,  for  any 
service  performed,  paper  read,  or  address  delivered,  shall  be 
considered  by  the  Association." 

The  above  amendment  was  adopted  by  a  unanimous  vote. 

The  President  then  introduced  Thomas  J.  Semmes,  of 
Louisiana,  who  read  a  paper  entitled  "  The  Civil  Law  as 
Transplanted  in  Louisiana."    {See  Appendix) 

The  Chair  announced  the  reports  of  standing  committees 
to  be  in  order,  and  called  upon  those  committees  in  their 
respective  order. 

William  Allen  Butler,  Chairman   of  the  Committee  on 
Jurisprudence  and  Law  Reform,  presented  the  report  of  that    ' 
committee,  which  he  read  to  the  meeting.     {See  Appendix.) 

E.  B.  Sherman,  of  Illinois : 

I  beg  to  correct  an  inadvertent  error  into  which  the  com- 
mittee ha*^  fallen  regarding  the  laws  of  Illinois  on  divorce. 
It  is  true  that  formerly  the  statutes  of  Illinois  did  provide 
in  substance  that  divorces  might  be  granted  for  causes  satis- 
factory to  the  court,  but  this  w^as  judiciously  repealed  more 
than  twenty  years  since  by  a  decision  of  the  Supreme  Court, 
which  held  that  such  satisfactory  cause  must  be  one  of  the 
specific  causes  prescribed  by  the  statute.  Moreover,  this 
statute  was  repealed  about  ten  years  ago. 

A  large  part  of  the  fraudulent  divorces  obtained  in  this 
country  are  procured  in  the  territorial  courts  of  Utah. 
The  lawyers  of  New  York,  Chicago,  and  other  cities  send 
the  causes  of  their  clients  to  these  courts,  which  grant  divorces 
without  proper  jurisdiction,  either  of  the  persons  or  subject- 
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matter.  These  divorces  have  been  set  aside  as  absolutely 
fraudulent  by  every  court  of  last  resort  called  upon  to 
pass  upon  them.  If  the  committee  can  suggest  any  remedy 
for  this  disgraceful  abuse  of  judicial  functions,  I  suggest  that 
they  have  leave  to  add  the  same  to  their  able  and  exhaustive 
paper. 

Mr.  Butler  thanked  the  gentleman  from  Illinois,  and  inti- 
mated that  the  report  should  be  corrected  in  the  particular 
referred  to. 

On  behalf  of  the  Coimuittec^  on  Judicial  Administration 
and  Remedial  Procedure,  Alexander  R.  Lawton,  of  Georgia, 
said : 

Mr.  President, — I  do  not  know  that  any  other  member 
of  that  committee  is  present  but  myself  I  expected  Mr. 
Rufus  King,  our  Chairman,  would  be  here,  but  I  have 
rec(^ived  a  communication  from  him,  that  it  is  impossible 
for  him  to  be  present.  lie  has,  however,  forwarded  to  me 
a  report.  I  have  not  had  time  to  examine  it,  and  it  has 
been  changed  somewliat  since  I  last  saw  it.  I  am  prepared 
to  say,  however,  that  I  would  adopt  every  feature  of  the 
report,  and  of  course  Mr.  King  does  so,  as  he  prepared  it. 
I  will  present  the  rej)ort  to  the  Association  to  take  such 
action  upon  as  they  deem  i)roper.     (See  Aj)pe7nJix.) 

E.  F.  BuUard,  of  New  York,  moved  that  the  report  be 
accepted  and  printed,  without  taking  further  action  upon 
it  at  the  present  meeting. 

B.  F.  Buckner,  of  Kentucky,  proposed  an  amendment : 
That  the  report,  after  it  is  printed  and  incorporated  into 
the  proceedings,  be  left  with  the  siinie  committee. 

This  amendment  was  accepted  by  Mr.  Bullard,  and  the 
motion  so  amended  was  adoj)ted. 

L.  P.  Poland  called  attention  to  the  printed  resolutions 
accompanying  the  report  of  the  (-ommittee  on  Jurispru- 
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dence  and  Law  Reform,  and  moved  their  adoption  jointly 
as  printed. 

Seconded  by  W.  H.  H.  Russell,  of  Missouri. 

Henry  Hitchcock,  of  Missouri,  called  for  a  division  of 
the  resolutions. 

The  Chair  then  put  the  questions  to  the  meeting  upon 
the  adoption  of  the  resolutions,  taking  each  one  se])arately, 
and  all  were  respectively  adopted. 

Edmund  H.  Bennett,  of  Massachusetts,  suggested  the 
absence  of  Mr.  Garleton  Hunt,  of  Louisiana,  Chairman  of 
the  Committee  on  Legal  Education  and  Admission  to  the 
Bar,  and  stated  that  no  report  would  be  made. 

Thomas  J.  Semmes,  Chairman  of  the  Committee  on  Com- 
mercial Law,  announced  that  no  report  would  be  presented. 
He  said  some  action  should  be  taken  upon  the  matter  of  a 
National  Bankruptcy  Law.  The  matter  was  discussed  at 
the  last  Annual  Meeting.  He  would  examine  the  records, 
find  what  disposition  was  made  of  it,  and  bring  the  matter 
up  at  a  later  stage  in  the  proceedings.  Li  his  opinion  a  special 
committee  should  be  appointed  to  take  that  subject  in  charge. 

The  committees  on  International  Law,  on  (irievances, 
and  on  Publications  had  no  reports  to  make. 

The  Chair  announced  that  he  understood  the  Committee  on 
Obituaries  had  a  report,  which  would  be  printed  in  due  course. 

The  nomination  and  election  of  officers  l)eing  next  in  the 
regular  order  of  business,  L.  P.  Poland,  of  Vermont,  said : 

The  General  Council  have  i)repared  a  list  of  nominations, 
pursuant  to  their  duty  under  the  Constitution  in  that  resj)ect, 
and  I  will  ask  the  Secretary  of  the  Council  to  read  the  report. 

William  A.  Davidson,  of  Ohio,  then  presented  the  follow- 
ing list  of  nominations,  the  gentlemen  named  therein  being 
all  unanimously  elected  to  the  respective  offices. 

{See  List  of  Officers.) 
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Edward  J.  Phelps,  of  Vermont,  Chairman  of  the  special 
committee  upon  the  matter  of  the  "  Delays  Incident  to  the 
Business  of  the  United  States  Supreme  Court,"  formally 
presented  to  the  Association  two  reports — a  majority  and 
a  minority — and  moved  that  their  consideration  be  made 
the  subject  of  a  special  order  for  Thursday  evening. 

This  motion,  seconded  Ijy  Henry  Hitchcock,  of  Missouri, 
was  adopted. 

W.  H.  H.  Russell,  of  Missouri,  offered  the  following  resolu- 
tion, which  was  unanimously  adopted : 

Resolved,  That  the  Secretary  notify  in  writing,  within 
sixtv  days,  the  Vice-Presidents  and  members  of  the  General 
and  Local  Councils  who  are  not  present  at  this  session,  of 
their  election,  and  that  in  the  event  of  their  non-acceptance, 
the  Executive  Committee  be  authorized  to  fill  all  vacancies. 

William  Allen  Butler,  of  New  York,  offered  a  resolution 
which,  when  subsequently  amended,  read  as  follows : 

Besolved,  That  the  Executive  Committee  be  requested  to 
inquire  into  and  consider  the  advisability  of  adopting  a 
plan  of  fixing  the  membership  of  the  Association  on  such 
basis  as  will,  in  their  judgment,-  best  insure  the  greatest 
efficiency  of  the  Association,  and  to  report  the  same,  with 
any  suggestions  as  to  the  method  of  proposing  and  electing 
members  which  mav  seem  to  them  advisable. 

Seconded  1)V  C.  C.  Bonnev,  of  Illinois. 

Edward  O.  Hinkley,  of  Maryland,  said  : 

I  should  like  to  offer  a  few  remarks  upon  this  matter.  I 
happen  to  know  a  little  more  than  other  gentlemen  upon 
this  matter  of  membership.  I  think  we  have  elected  twice 
as  many  members  of  this  body  as  remain  now"  upon  the  roll, 
liast  vear  we  had  142  new  members,  and  I  feel  sure  not 
more  than  one-third  will  run  through  this  year.  I  think 
this  is  due  to  the  practice  of  proposing  members  before  they 
have  been  spoken  to  about  the  matter  and  their  washes  in 
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regard  to  it  ascertained.  It  is  far  better  that  gentlemen 
should  first  see  their  friends  whose  names  they  desire  to 
present  for  election  to  membership  in  this  body.  A  gentle- 
man said  to  me  this  morning,  "  My  state  is  reprasented  by 
a  few  members  only.  I  could  give  you  the  names  of  from 
ten  to  twenty,  but  upon  second  thought  I  have  decided  to 
find  out,  when  I  go  home,  if  they  want  to  become  members, 
and  propose  the  names  of  those  who  do."  I  told  him  I 
thought  that  would  be  the  better  course. 

As  to  this  question  of  limiting  the  number,  by  way  of 
showing  what  might  be  done,  suppose  this  body  should 
limit  the  number  of  its  members  to  one  thousand,  and 
suppose  we  should  ordinarily  expect  an  attendance  of  about 
one-tenth  of  them,  perhaps  one  hundred  would  be  enough 
to  transact  the  business. 

Unless  some  limit  is  fixed  we  shall  be  put  to  many  in- 
conveniences. The  hall  must  be  larger ;  the  preparations 
for  members  in  various  ways  must  be  larger.  I  do  not 
know  how  many  we  can  conveniently  seat  at  dinner.  One 
hundred  is  a  good  round  number,  and  ordinarily  sufficient 
for  social  purposes.  I  suppose  the  inconvenience  arises 
from  the  admittance  of  the  younger  members  of  the  bar 
into  such  bodies  perhaps  a  little  too  soon.  Our  present 
rule  is  that  thev  must  have  been  five  vears  at  the  bar.  If 
we  find  we  are  increasing  too  rapidly,  we  might  raise  the 
time  to  seven  years — or  more,  if  necessary. 

Putting  it  upon  the  basis  of  representation,  suppose  we 
take  in  round  numbers  350  to  be  the  whole  number  of  the 
members  of  Congress,  taking  botli  houses,  and  suppose  we 
multiply  that  by  three — 1,050  members.  Something  like 
that  might  be  resorted  to  to  make  a  rule  limiting  the  num- 
ber of  members  in  this  body. 

The  rule  in  our  by-laws  providing  for  a  representation 
here  from  local  Bar  Associations  admits  about  fifty  or  sixty. 
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if  all  the  states  are  represented,  which  would  increase  the 
whole  number  of  members  by  so  many. 

This  is  a  subject  requiring  our  almost  immediate  and 
earnest  attention.  The  matter  ha?<  been  brought  to  my 
notice  by  several  members,  and  one  gentleman,  who  just 
bade  me  good-bye,  said  he  felt  a  great  interest  in  it.  I  told 
him  at  our  next  meetinoj  undoubtedly  the  matter  would 
be  brought  up,  as  I  saw  there  was  such  a  feeling  prevailing. 
I  am  glad  one  of  the  gentlemen  of  the  Executive  Committee 
has  brought  the  matter  up.  I  liave  had  no  consultation 
with  him,  but  I  heartily  concur  in  his  views,  tliat  the  sub- 
ject is  one  very  j)ropor  to  be  considered. 

Bedford  M.  Estes,  of  Teniies.<o,  said : 

I  think  a  matter  of  this  importance  ought  not  to  be  acted 
upon  witliout  consideration.  It  should  be  post[)oned,  and 
made  the  special  order  for  to-morrow,  in  order  that  we  may 
consider  it  before  we  take  action  upon  it.  To  be  sure,  if  it 
were  referred  to  a  committee,  it  might  not  bind  the  mem- 
bers of  the  Association,  but  it  would  be  an  entering  wedge. 

I  can  see  that  tlicre  ought  to  be  limitations  thrown  round 
our  meml)ership,  but  it  should  be  such  a  plan  as  would 
commend  itself  to  members  of  the  bar  throughout  the 
country.  I  do  not  think  a  system  ])ase(l  upon  congressional 
rej)resentation  is  a  good  plan. 

If  this  resolution  is  simply  referred  to  a  committee  to  con- 
sider and  rej)ort  a})on  limitations  for  membershij),  without 
specifying  any  particular  method,  I  might  think  more  of 
it;  but  we  cannot  act  upon  it  at  so  short  notice  as  an 
Associatioji. 

The  (lifficultv  suji:<rcstc<l  bv  our  worthy  Secretary  does  not 
seem  at  present  to  be  troublesome.  This  hall  is  ca])acious 
enough  fot*  many  times  our  number,  and,  as  far  as  attend- 
ance is  now  concerned,  it  would  be  better  to  offer  some 
inducement  that  we  might  have  more. 
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So  far  as  membership  is  concerned,  we  ought  to  assume 
that  no  member  will  present  the  name  of  a  gentleman  for 
membership  with  whom  he  has  not  conferred,  and  who 
would  not  be  a  worthy  member  to  associate  with  us. 

In  order  to  get  the  sense  of  the  Association  upon  this 
subject,  I  move  tliat  the  matter  be  postponed  and  made 
the  special  order  for  to-morrow  morning  at  the  same  hour. 

Seconded  bv  James  M.  Dudlev,  of  New  York. 

William  Allen  Butler,  of  New  York,  said : 

I  am  solely  responsible  for  the  resolution  offered.  I  did  not 
speak  to  any  member  of  the  Executive  Committee  about  the 
matter,  but  it  has  occurred  to  me  that  we  should  have  some 
basis,  not  of  exclusion,  but  of  limitation,  for  the  purpose  of 
filling  our  numbers  to  a  certain  point,  and  keeping  them 
fiill.  I  have  uo  objection  U)  so  amending  my  resohition 
as  to  comply  with  the  suggestion  of  the  gentleman  from 
Tennessee,  Mr.  Estes. 

The  resolution  was  then  amended  so  as  to  refer  it  to  the 
Executive  Committee. 

Mr.  Estes  withdrew  his  motion  to  j)ostpone  the  considera- 
tion of  the  matter,  and  seconded  the  resolution. 

E.  F.  BuUard,  of  New  York,  concurred  in  the  resolution 
as  now  offered.  He  thought  it  would  be  well  to  give  the 
Association  the  character  and  dignity  of  a  representative 
body  in  some  way;  that  members  should  be  elected  in  a 
representative  capacity.  If  the  Association  could  at  all 
times  succeed  in  getting  about  one  hundred  to  one  hun- 
dred and  fifty  or  two  hundred  members  to  attend  the 
annual  sessions,  that  would  be  enough  to  carry  on  the 
business  properly,  while  the  great  usefulness  of  the  work 
of  the  Assocation  would  be  promulgated  by  the  publication 
of  the  annual  reports. 

Mr.  Butler's  resolution  was  then  adopted. 

An  adjournment  was  then  taken  until  7.30  P.  M. 
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Thursday  Evenmg,  August  10. 

The  Association  was  called  to  order  at  8  o'clock  bv  the 
PrcHideiit,  who  said :  The  reports  of  the  special  committee 
in  reference  to  the  matter  of  delays  in  the  Supreme  Court 
of  the  United  States,  which  were  laid  before  the  Association 
this  morning,  and  made  the  special  order  for  this  time,  are 
now  before  the  Association  for  consideration. 

Henry  Hitchcock,  of  Missouri,  offered  the  following  reso- 
lution : 

JicHolved,  That  the  conclusions  presented  in  the  report  of 
the  majority  of  the  Select  Committee  on  the  Relief  of  the 
United  States  ('ourts  are  approved  by  this  Association,  and 
the  said  report  is  hereby  adopted. 

Seconded  by  James  M.  Dudley,  of  New  York. 

W.  H.  H.  Russell,  of  Missouri,  said : 

1  rise  to  a  point  of  information.  I  desire  to  know  whether 
it  is  the  ruling  of  the  Chair  that  the  Chairman  of  the  com- 
mittee will  have  the  close  of  this  debate,  or  whether  that 
portion  of  the  committee  making  the  majority  report. 
The  precedent  established  by  the  rule  in  Congress  is  that 
the  C'hairman  of  a  conmiittee  reporting,  no  matter  w^hether 
there  is  a  majority  or  minority  report,  ha.s  the  close  of  the 
debate,  and  I  take  it,  therefore,  that  Mr.  Phelps  has  the 
right  to  close  the  debate  on  the  subject  of  the  two  reports. 
That  is  the  reason  whv  I  rise  to  ask  the  information  of  the 
Chair. 

Henry  Hitchcock : 

I  would  state  that  the  motion  just  presented  by  myself 
was  done  after  consultation  with  Mr.  Phelps.  I  understood 
it  was  acceptable  to  him  that  the  question  should  be  raised 
in  this  way.     As  to  any  question  upon  the  order  of  debate 
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hereafter,  it  had  occurred  to  me  that  whenever  that  question 
arose  it  would  be  competent  for  the  Chair  to  pass  upon  it. 

The  President  said  : 

The  question  comes  up  directly  on  the  resolution  which 
has  been  oflFered,  which  is  to  confirm  and  adopt  the  majority 
report,  as  I  understand  it.  I  suppose  it  would  be  orderly 
and  according  to  precedent  that  those  supporting  the  affirm- 
ative proposition  are  entitled  to  have  the  opening  and  close. 

Henry  Hitchcock  then  opened  the  debate  upon  the  sub- 
ject as  follows : 

Mr.  President  and  Gentlemen: — It  would  have  been 
much  more  satisfactory  to  me  personally  if  some  other  of 
the  distinguished  gentlemen  with  whom  I  had  the  pleasure 
of  signing  the  majority  report  had  been  designated  by  them 
to  make  what  will  be  simply  a  brief  opening  statement  of 
the  rejusons  which  led  them  to  the  conclusions  stated  in 
that  report. 

I  shall  assume  that  the  members  of  the  Association  gen- 
erally have  read  both  the  reiwrts.  I  am  fully  justified  in 
assuming  also  that  every  practising  lawyer  is  familiar  wnth 
the  state  of  things  which  has  induced  the  action  already 
taken  on  this  subject  by  the  Association.  We  all  agree  that 
there  is  an  imperative  necessity  that  Congress  should  in 
some  manner  provide  an  adequate  remedy  for  the  delays 
incident  to  the  final  determination  of  causes  in  the  United 
States  Courts,  concerning  which  this  committee  was  directed 
to  inquire  and  report.  It  wall  also  be  agreed  that  the  remedy 
to  be  provided  must  l)e  one  which  shall  not  only  apply  to 
the  Supreme  Court,  but  also  to  the  Circuit  ( 'ourts,  suitors  in 
which  are  suffering  not  lass  from  delays  and  impediments 
than  those  in  the  Supreme  (*ourt.  Any  remedy  which  did 
not  meet  the  exigencies  of  both  the  Supreme  and  the  ( 'ircuit 
Courts  of  the  United  States  would  be  totally  inadequate. 
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The  problem  may  be  very  simply  stated :  The  present 
appellate  and  nisi  prius  business  cannot  be  done  by  the 
machinery  now  provided  for  it.  How  shall  this  great  evil  and 
injustice  be  remedied  ?  It  is  obvious  that  the  remedy  must 
consist,  so  far  as  the  Supreme  Court  is  concerned,  either  in 
diminishing  the  quantity  of  appellate  business,  or  incre^is- 
ing  the  means  or  machinery  provided  for  transacting  it,  or 
both.  The  question  at  once  arises  whether  the  appellate 
business  might  not  be  sufficiently  reduced  by  again  raising 
the  pecuniary  limit  of  appealable  cases.  The  authors  of 
the  Judiciary  Act  of  1789,  in  fixing  $2,000  as  the  least 
amount  in  controversy  authorizing  an  appeal  to  the  Su- 
preme Court,  recognized  the  fact,  or  at  any  rate  acted  upon 
the  presumption,  that  causes  involving  a  less  amount  than 
that  were  not  likely  to  be  of  such  general  nature,  or  to  in- 
volve principles  of  such  importance,  that  their  final  deter- 
mination by  the  highest  Appellate  Court  would  be  necessary 
to  do  substantial  justice.  But  the  steady  increase  of  the 
number  of  appeals,  and  the  consequent  inability  of  the 
Supreme  Court  to  dispose  of  them  without  delay,  induced 
Congress  some  years  ago  to  raise  this  limit  to  $5,000.  That 
method  of  relief,  therefore,  has  already  been  resorted  to.  I 
think  we  shall  all  agree  that  the  present  limit  is  tis  high  as 
is  just  or  permissible,  if  it  is  to  be  an  absolute  limit  of  ap- 
peal. Indeed,  every  one  knows  that  it  has  been  gravely 
questioned  whether  the  limit  should  ever  have  been  raised 
to  $5,000,  even  for  the  reiisons  which  induced  that  step; 
and  I  think  we  shall  all  agree  that  any  effort  to  fix  a  still 
higher  amount  as  an  absolute  limit  of  appeal,  applicable 
to  all  cases,  would  meet  with  the  strongest  opposition,  and 
be  most  questionable  as  a  matter  both  of  justice  and  of 
expediency.  Speaking  for  myself,  I  go  further,  and  strongly 
deprecate  any  pecuniary  limit  of  appeal,  if  it  is  to  be  fixed 
as  an  absolute  rule  in  all  cases,  without  regard  to  the  nature 
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or  importance  of  the  questions  involved.  Whatever  may 
be  the  ground  upon  which  an  appeal  should  be  allowed  or 
denied,  it  does  not  seem  to  me  that  the  mere  amount  of 
money  involved  is  the  right  one. 

In  fact,  neither  of  the  reports  now  before  the  Association 
proposes  to  diminish  the  appellate  business  of  the  Supreme 
Court  by  increasing  the  amount  now  fixed  as  the  absolute 
pecuniary  limit  of  appeals ;  but  the  plan  advocated  in  the 
majority  report  does  provide  both  for  reducing  the  amount 
of  appellate  business  to  be  done  by  the  Supreme  Court,  and 
for  increasing  the  judicial  force,  in  the  manner  of  which  I 
shall  presently  speak. 

It  is  clear  that  no  plan  should  or  can  be  adopted  which 
does  not  fulfill  certain  obvious  conditions,  the  first  of  which 
is  that  it  shall  conform  to  the  requirements  of  the  Con- 
stitution. 

Under  the  Constitution  there  is,  there  can  be,  only  "  one 
Supreme  Court."  I  need  not  argue  that  this  absolute  re- 
quirement must  be  fulfilled  both  in  letter  and  in  spirit  by 
any  plan  which  is  to  be  even  favorably  considered. 

In  the  next  place,  we  shall  all  agree  that,  so  far  as  the 
relief  of  the  Supreme  Court  is  concerned,  no  plan  or  remedy 
can  be  acceptable  or  effective  which  does  not  carefully  con- 
serve the  dignity  of  that  high  tribunal,  or  which  tends,  or 
mav  tend,  to  lessen  the  confidence  with  which  its  decisions 
have  been  received  throughout  not  only  this  country,  but 
the  civilized  world,  during  its  illustrious  history. 

Neither  of  these  propositions  will  be  denied ;  but  it  may 
be  well  briefly  to  consider  their  full  scope  and  meaning. 

The  mandate  of  the  Constitution  that  "  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish,"  so  far  from  being  an  arbitrary 
or  unmeaning  provision,  was  conceived  in  the  highest  wis- 
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dom,  and  rests  upon  the  gravest  and  broadest  reasons.  1 
beg  leave,  Mr.  President,  to  recall  to  your  mind  and  to  the 
attention  of  the  Association  the  comments  of  Mr.  Justice 
Story  upon  this  important  provision.  I  read  from  the 
second  volume  of  Story  on  the  Constitution,  at  section 
1,597 : 

"  The  Constitution  has  wisely  established  that  there  shall 
be  one  Supreme  Court,  with  a  view  to  uniformity  of  decision 
in  all  cases  whatsoever  belonging  to  the  judicial  department, 
whether  they  arise  at  the  common  law,  or  in  equity,  or 
within  the  admiralty  and  prize  jurisdiction ;  whether  they 
respect  the  doctrines  of  mere  municipal  law,  or  constitu- 
tional law,  or  the  law  of  nations.  It  is  obvious  that  if 
there  %\'ere  independent  Supreme  Courts  of  common  law,  of 
equity,  and  of  admiralty  a  diversity  of  judgment  might, 
and  almost  necessarily  would,  spring  up,  not  only  as  to  the 
limits  of  the  jurisdiction  of  each  tribunal,  but  as  to  the 
fundamental  doctrines  of  municipal,  constitutional,  and 
public  law.  The  effect  of  this  diversity  would  be  that  a 
different  rule  would  or  might  be  promulgated  on  the  most 
interesting  subjects  by  the  several  tribunals,  and  thus  the 
citizens  be  involved  in  endless  doubts,  not  only  as  to  their 
private  rights,  but  as  to  their  public  duties.  The  Constitu- 
tion itself  would  or  miglit  speak  a  different  language,  ac- 
cording to  the  tribunal  which  was  called  upon  to  interpret 
it,  and  thus  interminable  disputes  might  embarrass  the 
^  administration  of  justice  throughout  the  whole  country." 

I  can  add  nothing  to  this  lucid  and  forcible  statement  of 
the  true  meaning  of  that  provision  and  of  the  dangers 
against  which  it  was  meant  to  provide.  The  safety  of  the 
Republic  no  less  than  the  authority  of  the  Constitution 
demand  that  in  spirit  as  well  as  in  the  letter  it  shall  be 
obeved.  It  cannot  be  doubted  that  the  members  of  the 
Supreme  Court  itself,  if  and  whenever  the  occasion  should 
arise,  would  jealously  scrutinize,  in  tlie  light  of  this  funda- 
mental re(piirement,  any  scheme  or  plan,  however  appar- 
ently convenient,  which  might  even  remotely  tend,  either 
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in  fact  or  in  the  popular  estimation,  to  imperil  that  unity 
which  is  essential  alike  to  the  dignity  and  the  usefulness 
of  tlie  court  itself. 

Finally,  no  remedy  would  be  adequate  or  acceptable 
which  did  not  provide  sufficient  force  for  all  the  appellate 
work  rea^sonably  anticipated  as  likely  to  come  in  the  future 
— certainly  for  manv  vears  to  come — before  that  tribunal. 

Now,  in  resj)ect  to  this  problem,  three  principal  solutions 
or  plans  have  been  proposed  : 

1.  The  establishment  of  an  inferior  but  indej)endent  tri- 
bunal at  Washington  City. 

Tliis  plan  is  not  recommended  in  either  of  the  reports 
presented  for  consideration  here,  nor,  as  I  think,  lias  it  re- 
ceived any  general  support  anywhere.  There  is,  therefore, 
no  need  that  anything  more  be  said  about  it  here. 

2.  Another  plan,  which  is  that  approved  in  the  minority 
report,  may  be  generally  stated  thus :  That  the  Supreme 
Court  be  divided  into  subdivisions,  sections,  or,  as  they 
are  .sometimes  called,  committees,  to  whom  respectively  shall 
be  assigned  certain  portions  of  the  appelhite  business, 
with  such  limitations  and  qualifications  as  set  forth  in 
the  minority  report. 

3.  The  third  plan  provides  for  the  establishment  of  in- 
termediate  aj)pellate  tribunals,  between  the  present  Circuit 
Courts  and  the  Supreme  Court.  This  is  the  distinguishing 
feature  of  the  plan  supported  by  the  majority  report. 

I  think  I  am  authorized  to  say  for  my  associates  that  we 
liave  great  pleasure  in  agreeing  with  certain  j)ropositions 
which  we  find  in  the  minority  report.  For  example,  I  read 
from  page  8  of  that  report  the  following  statement : 

**  No  one  familiar  with  the  character  of  the  causes  in  that 
[the  Supreme]  Court,  or  wlio  will  take  tlie  trouble,  by  ex- 
amining the  reports,  to  make  himself  familiar  with  it,  will 
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fail  to  perceive  that,  while  many  appeals  find  their  way 
there  which  involve  questions  of  great  importance  and 
serious  doubt,  a  large  proportion  of  the  business  consists  of 
causes  not  presenting  any  special  difficulty  nor  any  question 
either  new  or  important." 

We  concur  in  the  accuracv  of  this  statement,  and  find 
in  the  fact  thus  recalled  a  very  important  argument  in  sup- 
port of  the  plan  advocated  in  the  majority  report.  We 
are  wholly  unable  to  concur  in  the  conclusion  apparently 
drawn  from  it  bv  our  friends  of  the  minoritv,  to  the 
effect  that  these  causes  of  minor  importance  (so  far  as  the 
legal  principles  involved  are  concerned)  can  properly  be 
relegated  to  a  fraction  of  the  Supreme  Court  itself 

Again,  referring  to  pages  9  and  10  of  their  report,  not 
only  do  we  concur  in  the  objection  there  stated  to  any  un- 
necessary increase  in  the  number  of  judges  of  an  appellate 
tribunal,  but  especially  in  the  further  statement  (page  10) 
thatn- 

"  Every  enlargement  of  a  court  beyond  what  its  necessary 
duty  requires,  tends  to  induce  the  practice  of  delegating 
causes  to  a  lesser  number  of  judges,  or  even  to  a  single 
judge,  for  examination/' 

The  statement  just  quoted  certainly  seems  to  imply  a  con- 
viction on  the  part  of  those  who  made  it — in  which  we 
cordially  agree — that  the  practice  of  delegating  causes  for 
consideration  in  the  first  instance,  and  practically  for  de- 
cision, to  any  less  number  of  judges  than  those  who  consti- 
tute the  whole  court,  each  one  of  whom  is,  and  ought  to  be, 
responsible  for  its  determination,  is  a  most  improper  prac- 
tice, not  to  say  a  dangerous  one.  But  from  this  conviction 
also  we  deduce  conclusions  which  make  it  impossible  for  us 
to  concur  with  our  brethren  in  advocating  any  plan  for  sub- 
dividing the  Supreme  Court,  and  thus  practically  commit- 
ting the  decision  of  causes  to  a  part  of  the  court  only. 
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The  plan  approved  in  the  majority  report  is  embodied  in 
the  bill  now  pending  in  Congress,  commonly  known  as  the 
"  Davis  Bill,"  and  Avhich,  after  nearly  two  weeks'  considera- 
tion and  full  debate,  was  passed  by  that  body  on  the  12th 
of  May  last,  by  a  vote  of  30  to  18. 

The  characteristic  feature  of  this  bill  is  that  it  proposes 
the  establishment  of  intermediate  appellate  courts,  for  which 
purpose  it  proposes  to  increase  the  number  of  circuit  judges, 
so  as  also  to  afford  the  relief  imj)eratively  needed  by  the 
Circuit  Courts;  and  by  way  of  further  accommodating  the 
demands  of  the  circuit  business,  it  authorizes  both  circuit 
and  district  judges  to  hold  Circuit  Courts.  It  also  increases 
the  number  of  places  at  which  Circuit  Courts  may  be  held. 

Those  who  have  read  the  majority  report  will  remember 
that  we  have  disclaimed  therein  not  only  the  desire,  but,  I 
may  say,  in  a  sense,  the  right  of  undertaking  to  discuss  tlie 
details  of  anv  bill  which  nuiv  be  fornnilated  with  a  view  to 
carry  out  these  purposes.  There  seems  to  be  an  obvious 
propriety  in  an  Association  like  this  declining  to  lay  stress 
upon  details  in  any  plan  which  they  may  see  proper  to 
recommend ;  in  other  words,  declining  to  undertake  the 
performance  of  that  work  which  Congress  alone  can  author- 
itatively perform.  The  utmost  scoi)e  of  our  duty — if  it  may 
be  called  such — will  be  reached  when  this  Association  shall 
have  outlined  and  approved  of  some  general  plan,  leaving 
the  details  for  legislative  action.  » 

Consistently  with  this  view  the  majority  report  calls  atten- 
tion to  the  fact  that  while  Judge  Davis'  bill  proposes  to 
create  additional  circuit  judges,  a  bill  drawn  by  Judges 
Blatchford  and  Benedict,  of  New  York,  and  introduced  by 
Mr.  McCook  in  the  House  of  Representatives,  while  entirely 
coinciding  with  the  Davis  bill  in  its  general  features,  never- 
theless differs  in  some  details.  The  bill  introduced  bv  Mr. 
McCook  proposes  to  increase  tlie  number  of  district  judges. 
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and  not  of  circuit  judges.  It  makes  specific  provision  in 
respect  of  appeals  to  the  proposed  intermediate  court  in 
admiralty  cases,  and  there  are  other  diflerences  of  detail 
The  majority  report  does  not  enter  into  a  discussion  of  these 
features,  nor  did  it  seem  to  its  authors  expedient  that  this 
Association  should  undertake  to  pass  upon  them,  for  reasons 
already  suggested. 

At  the  same  time  I  have  heen  specially  requested  to  make 
some  explanation  in  regard  to  the  details  of  the  Davis  bill^ 
for  the  purpose  of  illustrating  what  would  be  the  practical 
bj)eration  of  the  general  scheme  favored  by  the  majority 
report.  Perhaps  the  best  mode  of  doing  this  will  be  to 
ask  the  indulgence  of  the  Association  while  I  read  from  or 
summarize  some  parts  of  the  speech  of  Judge  Davis  himself, 
in  the  Senate,  in  advocacy  of  the  bill  reported  by  him  from 

the  Judiciarv  Committee  of  that  body. 

t.  ^ 

As  to  the  comi)osition  of  the  proposed  intermediate  Courts 
of  Appeal,  one  of  which  is  established  by  the  bill  in  each 
judicial  circuit,  he  says  : 

"  The  proposed  court  will  consist  of  the  Associate  Justice 
of  the  Supreme  Court  allotted  to  that  Circuit,  and  three 
circuit  judges  thereof,  and  two  of  the  district  judges,  the 
latter  to  be  designated  by  the  order  of  the  court  at  each 
term,  to  serve  for  the  succeeding  term.  Any  four  of  them, 
including  at  least  one  competent  to  preside  [either  the 
circuit  justice  or  a  circuit  judge],  shall  constitute  a 
quorum." 

As  to  the  ai)pellate  jurisdiction  of  the  propo.^ed  interme- 
diate court,  the  bill  provides  in  substance  that  api)eals  shall 
lie  to  that  court  from  the  tinal  judgment  or  decree  of  any 
Circuit  or  District  Court  within  the  circuit  in  the  following 
cases : 

1.  Whenever  an  appeal  or  writ  of  error  now  lies  from  said 
judgment  or  decree. 
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2.  Whenever  the  amount  claimed  or  value  of  the  property 
in  coiitroversv  exceeds  $500. 

3.  Whenever  a  circuit  or  district  judge  shall  certify  that 
the  action  involves  a  question  of  general  importance. 

These  provisions  obviously  authorize  appeals  from  either 
District  or  Circuit  Courts  to  the  intermediate  Court  of  Appeals, 
practically  without  reference  to  the  amount  involved,  the 
other  conditions  being  fulfilled. 

Further  summarizing  from  Judge  Davis'  statement,  I  may 
say  that  the  bill  authorizes  an  appeal  to  the  new  "  Court  of 
Appeals  "  from  an  interlocutory  order  of  a  Circuit  or  District 
Court,  granting  or  refusing  an  injunction,  provided  such 
appeal  be  taken  within  thirty  days,  and  the  case  be  one  in 
which  an  appeal  would  lie  to  the  Court  of  Appeals  from  a 
final  decree  therein ;  but  such  interlocutory  appeal  does  not 
meanwhile  stay  proceedings  in  the  cause  below.    ■ 

I  quote  further  from  Judge  Davis'  remarks  as  follows : 

"  It  will  be  perceived  that  the  method  proposes  to  allow 
for  a  review  of  the  action  of  the  Circuit  Courts  in  civil  cases. 
Under  our  present  legislation,  the  appeal  jurisdiction  of  the 
Supreme  Court  cannot,  except  in  certain  classes  of  cases,  be 
exercised  unless  the  sum  or  value  of  $5,000  is  involved. 
This  bill  allows  to  the  dissatisfied  the  freest  resort  to  an 
appellate  court,  which,  from  the  mode  of  its  organization, 
will  be  peculiarly  well  adapted  for  the  exercise  of  the  high 
trust  committed  to  it.  Its  members  will  undoubtedly  be  able 
and  experienced  jurists,  selected  from  the  circuit,  and  con- 
versant with  the  practice  which  there  prevails." 

Another  and  important  provision  of  this  bill  allows,  for 
the  first  time  since  the  courts  of  the  United  States  were 
established,  an  appeal  from  the  Circuit  Court  in  criminal 
cases.  At  present,  as  is  well  known,  a  criminal  case  can 
never  go  beyond  the  Circuit  Court  unleas  upon  a  certificate  of 
a  division  of  opinion.  This  anomaly — and  a  great  anomaly 
it  is,  that  the  libertv  and  life  of  the  citizen  are  made  to 
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depend  upon  the  judgment  of  a  court  of  first  instance,  when, 
in  respect  of  his  property  rights,  provided  more  than  $5,000 
is  in  dispute,  he  is  entitled  to  an  appeal — the  new  bill  pro- 
poses to  remedy  by  granting  the  right  of  appeal  to  the  new 
intermediate  court  in  all  criminal  cases. 

In  respect  of  the  right  of  appeal  from  the  proposed  inter- 
mediate court  to  the  Supreme  Court,  I  quote  as  follows  from 
Judge  Davis'  remarks:  and  I  need  not  ask  your  careful  atten- 
tion to  these  provisions,  which  promise,  as  we  believe,  a 
double  advantage :  on  the  one  hand,  by  enabling  the  Supreme 
Court  hereafter  to  dispose  promptly  and  satisfactoril}^  of  all 
its  appellate  business,  and,  on  the  other  hand,  by  actually 
enlarging  the  right  or  privilege  of  appeal  to  classes  of  cases 
in  which  it  is  now  denied.     Judge  Davis  says : 

"  Under  the  provisions  of  this  bill  a  writ  of  error  or  an 
appeal  from  every  final  judgment  or  decree  of  the  "Court  of 
Appeals,"  will,  within  one  year  after  it  has  been  rendered, 
lie  to  the  Supreme  Court, 

1.  Where  the  value  or  sum  of  $10,000,  exclusive  of  costs, 
is  in  controversy ;  oVy 

2.  A  federal  question  is  involved ;  01% 

3.  The  court  certifies  that  the  case  involves  a  legal  question 
of  sufficient  importance  to  require  the  final  decision  of  it  by 
the  Supreme  Court.  In  the  two  last  mentioned  cases  the 
specific  question  shall  be  certified  to  and  finally  decided  by 
the  Supreme  Court." 

A  fourth  class  of  appeals  is  provided  for,  namely,  in  patent 
and  copyright  cases  in  equity,  without  regard  to  amount ;  for 
the  bill  further  provides  that  a  decision  of  the  Court  of 
Appeals  upon  questions  of  fact  shall  be  final  in  all  cases, 
the  facts  to  be  specially  found  if  requested  by  either  party, 
except  that  in  patent  and  copyright  cases  in  equity  a  review 
by  the  Supreme  Court  may  be  had,  without  regard  to  the 
sum  or  value  in  dispute,  upon  questions  both  of  law  and 
fact  affecting  the  validity  or  infringement  of  the  patent  or 
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copyright ;  provided^  that  the  Court  of  Appeals  shall  certify 
that  the  question  involved  is  of  sufficient  importance  to 
render  it  proper  that  a  final  decision  thereof  should  be  made 
by  the  Supreme  Court. 

The  provision  that  the  decision  of  the  Court  of  Appeals 
upon  a  question  of  fact  shall  be  final,  except  as  already 
stated,  Judge  Davis  regards  as  wise  and  salutary,  and  in 
support  of  it  recalls  the  facts  in  reference  to  comparatively 
recent  legislation  concerning  the  duties  of  the  Supreme 
Court  in  admii:^lty  cases,  which,  by  relieving  that  court 
from  finding  the  facts,  as  it  formerly  did,  has  greatly 
assisted  the  court  in  disposing  of  that  class  of  controversies. 
In  this  respect  the  new  bill  assimilates  the  duties  of  the 
Supreme  Court  concerning  questions  of  fact  in  all  cases 
(except  as  already  stated)  to  the  practice  already  prevailing 
on  writs  of  error,  where  the  facts  have  been  found  by  a  jury 
or  by  the  court  by  consent  of  the  parties.  In  other  words,  it 
proposes  to  relieve  the  Supreme  Court  from  perhaps  the 
most  perplexing  and  difficult  labor  hitherto  imposed  upon 
it,  namely,  the  consideration  of  conflicting  evidence  and 
determination  of  disputed  questions  of  fact,  by  following  in 
all  cases,  so  far  as  the  Supreme  Court  is  concerned  (except  as 
already  stated)  the  practice  hitherto  pursued  in  actions  at 
law^ 

This  general  scheme  admirably  meets,  as  the  majority  of 
your  committee  believe,  all  the  conditions  which,  as  I  have 
ventured  to  suggest  in  beginning  these  remarks,  must  be  met 
by  any  plan  which  shall  propose  an  adequate  remedy  for 
the  delays  in  question.  It  leaves  the  one  Supreme  Court 
untouched, — leaves  it  one  body,  to  sit  as  one  body,  every 
member  of  which  shall  be  responsible  for  its  decisions,  and 
shall  personally  take  part  therein.  It  provides,  in  effect, 
that  the  Supreme  Court  and  its  justices  shall  not  be  tempted, 
much  less  authorized,  to  adopt  the  practice  which,  as  I  have 
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pointed  out,  seems  to  be  im})liedly  censured  in  the  minority 
rei)()rt,  namely,  of  delegating  to  a  part  only  of  the  judges 
the  consideration,  and  practically  the  decision,  of  any  cause. 
This  plan  therefore  obevs  strictly  the  mandate  of  the 
Constitution,  and  its  provisions  fully  meet  what  Mr.  Justice 
8tory  says  was  the  distinct  and  im|)ortant  purpose  of  the 
constitutional  provision  establishing  one  Supreme  Court, 
namelv,  uniformity  in  the  decisions  of  the  court  of  last 
resort. 

We  think  also  that  this  scheme  provides  for.such  uniformity, 
in  another  and  very  important  way,  far  more  effectualh^  than 
tlie  present  i)lan  or  than  any  other  which  has  been  proposed, 
l)ecause  it  in  fact  enlarges  the  right  of  appeal  now  existing, 
and  which  is  now  limited  to  cases  of  $5,000  and  upwards, 
so  as  to  embrace  every  case  really  involving  legal  questions 
of  general  importance,  even  though  the  amount  in  contro- 
versy therein  is  the  minimum  amount  for  which  suit  can  be 
brought  in  a  federal  court.  It  thus  affords,  I  repeat,  an 
opi)ortunity  of  appeal,  not  now  e^njoyed,  by  suitors  of  every 
class  and  degree,  provided  only  it  shall  appear  that  the 
question  or  questions  of  law  upon  which  their  right  de- 
pends are  questions  of  such  nature  or  importance  that  the 
decision  of  the  particular  case  would  have  some  bearing 
ui)on  the  uniform  administration  of  justice  throughout  the 
country. 

I  am  quite  sure  that  every  lawyer  who  hears  me  will 
agree  that  the  true  functions  of  the  Supreme  Court  of  the 
United  States  is  not  simply  or  chiefly  to  give  to  any  suitor, 
as  such,  a  right  to  be  heard  a  second  time.  That  court 
does  not  sit  to  give  litigants  ''  another  chance."  Its  great 
and  august  function  is,  above  all,  the  one  of  which  Mr. 
Justice  Story  speaks,  namely,  to  secure  that  uniformity  in 
the  final  interpretation  of  the  laws  daily  administered  by  the 
inferior  courts   which  is  so   important  and    necessary   an 
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element  of  justice  itself.  I  venture  to  affirm  that,  so  far  as 
that  great  need  is  reached,  the  highest  function- of  the 
Supreme  Court  is  fulfilled. 

As  to  the  original  jurisdiction  of  the  Suj)reme  Court  there 
is  of  course  nothing  to  be  said.  That  is  established  by  the 
Constitution,  and  there  is  no  question  of "  modifying  or 
changing  that  in  any  respect. 

Another  important  consideration  with  reference  to  the 
Supreme  Court  is  this,  that  by  preserving  its  unity,  in  si)irit 
and  in  fact  as  well  as  nominally,  and  by  enlarging  the  right 
of  appeal,  as  the  scheme  supported  by  the  majority  report 
proposes  to  do,  the  most  effective  provision  is  made  not  only 
for  maintaining,  but  for  enhancing,  the  dignity  of  that 
august  tribunal,  and  for  increasing  the  confidence  and  satis- 
faction with  which  suitors  throughout  the  land  shall  receive 
its  decrees.  And  any  plan  which,  by  reasonable  anticipation, 
should  imperil  that  result,  would,  for  that  reason  alone,  as  it 
seems  to  us,  be  a  plan  which  should  be  condemned. 

The  scheme  advocated  by  the  majority  report  also  afl^ords 
effective  and  complete  relief  to  the  Circuit  Courts.  It  pro- 
vides, as  its  advocates  are  convinced,  judicial  force  enough  to 
perform  promptly  and  satisfactorily  all  the  work  of  the 
Circuit  Courts,  and  also  the  business  likelv  to  come  before 
the  new  appellate  tribunal.  The  addition  of  two  circuit 
judges  in  each  of  the  circuits,  it  is  believed,  will  accomplish 
this  end.  If  more  should  be  needed,  experience  will  demon- 
strate that  fact,  and  will  point  out  to  Congress  such  necessity. 

If  these  considerations  are  further  supi)orted  by  a  reasonable 
prospect  that  the  plan  which  we  advocate  will  accomplish 
the  desired  result,  based  upon  actual  experience  of  a  similar 
plan  which  has  been  experimentally  successful  in  the  case  of 
other  courts  suffering  from  similar  embarrassment*!,  it  seems 
to  us  that  they  furnish  an  unanswerable  argument  in  favor 
of  the  general  scheme  set  forth  in  the  "  Davis  bill,"  so  called. 
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I  Imvo  already  adverted  to  the  somewhat  peculiar  position 
which  this  AsHooiation  occupies, — a  body  without  legislative 
or  other  authoritv,  in  anv  sen.se,  and  whose  recommendations 
must  derive  all  their  weight  from  the  character  of  the  men 
w^lu)  compose  it,  and  from  the  reasonable  supposition  that 
their  declaratit)ns  are  the  result  of  professional  experience 
aud  skill,  and  of  disinterested  and  careful  consideration  of 
tlu)  subject. 

It  is  certninly  desirable  that  the  opinion  expressed  by  the 
members  of  this  Association  here  present  should  coincide, 
as  far  as  possible,  with  those  views,  if  we  can  ascertain  them, 
which  are  held  bv  our  fellow-members,  in  whose  name  we 
act  and  speak.  lf»  then,  it  .should  apj)ear  that,  as  the  result 
of  a  careful  and  patient  consideration  of  this  plan,  it  has 
met  with  general  acceptance  and  ap{)robation, — still  more, 
if  it  should  be  true  that  an  experiment  of  the  .same  general 
character,  tried  under  circumstances  so  analogous  as  to 
furnisli  a  ival  and  valuable  test  of  its  merits,  has  been  found 
to  ix^alize,  to  the  full,  the  expivtations  of  those  who  proposed 
it, — slumKl  not  these  facts  have  great  weight  in  determining 
what  action  we  shall  take  hetx^  ti>-dav? 

lUu  the  fact  is  well  known,  Mr.  Pivsident,  that  a  plan,  sub- 
siaiitially  ivlontieal  with  that  supiH^rtinl  by  the  majority  reix)rt, 
was  sevcnd  veal's  aiix^  adv»pt<Hl  in  the  state  of  Illinois  for  the 
purpvxs^^  of  ivlieviug  the  Supivme  l\Hirt  of  that  State  fix)ui 
piwisclv  siuh  emKu*niSv>iments  as  wc  arv  now  omsideriiiir  in 
r\'-.iHvt  v>f  the  Tnittxl  Statv^  Supivnie  i  ourt.  The  fact  is  also 
wtll  kuv»\vtu  not  onlv  to  the  bar  in  Uliuoi^.  but  to  those  of 
us  who  !ia\o  \.Kva>^iv»ti  to  kf.vnv  fn^ui  tiriie  to  time  of  the 
working:  v>f  ttu:r  jU'licial  svsuuu  t:uu  tiiis  vxivrinu-ut  has 
r!*^^\<.»t  a  co::irlote  siuwss. — ^^>  o>*^r  %.:<..  :Iui:  tii»^se  who 
>:r'f^\"  v^^'*>^s<».l  ir>  a.loi»:i.v':i  ar^^  l^.■^^  v.'^c  o:f,v  .s.it:>dtd  with 
ir.  V'::  .i'lvvVsi:e  i:s  a:-:  l\v'a::v^u  :o  tlu  Sir  rv-"'j  V^-urt  «>t:  the 
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from  that  state,  present  this  evening,  who  is  himself  familiar 
with  the  workings  of  this  system  in  Illinois,  and  who  had 
much  to  do  with  its  original  advocacy  and  adoption  there, 
mil  give  us  the  benefit  of  his  observations  and  experience 
as  a  member  of  the  Illinois  bar. 

Surely,  Mr.  President,  if  the  question  before  us  is,  in  fact, 
a  choice  between  two  or  more  plans,  and  one  of  those  plans 
is  not  only  theoretically  approved  by  large  numbers  of 
those  whose  opinions  are  weighty  arguments,  but  has  also 
been  verified,  so  to  speak,  by  experience  such  as  that  just 
mentioned, — surely  these  are  weighty  facts  in  support  of  such 
a  scheme.  And,  conversely,  the  absence  of  such  experimental 
verification  by  any  other  plan,  if  not  an  argument  against 
it,  is  at  least  a  serious  counterweight  to  any  theoretical  argu- 
ment in  its  favor. 

I  have  thus  endeavored,  Mr.  President,  as  brieflv  and  clearlv 
as  I  could,  to  present  the  principal  considerations  of  a  general 
nature  which  have  induced  a  majority  of  your  committee  to 
present  the  report  signed  by  them.  Doubtless  in  the  course 
of  the  discussion  there  will  be  opportunity  to  answer  questions 
and  meet  possible  objections  which  may  have  presented  them- 
selves to  the  minds  of  others.  Both  reports  are  before  the 
Association,  and  I  presume  that  all,  or  nearly  all,  who  liear 
rae  have  carefullv  read  them  both.  I  have  not  deemed  it 
necessary,  or  even  appropriate,  that  at  this  time  I  should 
undertake  to  anticipate  what  will  doubtless  be  urged,  and 
urged  I  am  sure  with  great  ability,  in  behalf  of  the  scheme 
presented  by  the  minority  report,  by  our  friends  who  have 
adopted  the  conclusions  which  it  sets  forth. 

E.  J.  Phelps,  of  Vermont : 

It  is  with  extreme  regret,  Mr.  President,  that  I  have  found 
myself  constrained  to  differ  in  opinion  upon  this  (juestion, 
with  those  of  my  distinguished  associates  on  the  committee 
who  have  signed  the  majority  report. 
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I  have  not  failed,  on  that  account,  to  reconsider  carefully 
the  views  I  had  originally  formed,  and  to  give  attention  to 
the  arguments  in  sui)i)ort  of  theirs ;  but  the  result  of  all 
the  reflection  I  have  been  able  to  give  to  the  subject,  has 
only  confirmed  the  conclusion  before  reached,  and  expressed 
in  the  minority  report. 

If  the  members  of  the  Association  have  done  me  the 
honor  to  read  the  views  there  set  forth,  it  is  unnecessary 
that  I  should  repeat  them ;  but  as  we  shall  all  agree,  I 
think,  that  this  subject  is  one  of  the  most  important  that 
can  engage  our  attention,  I  may  be  excused  for  adding 
some  further  suggestions. 

All  parties  concur  that  some  action  must  be  taken  for  the 
relief  of  the  Supreme  Court.  That  body  is  at  least  three 
vears  behind  with  its  docket,  and  the  arrears  are  steadilv 
increasing.  Many  plans  of  relief  have  been  suggested,  and 
have  engaged  the  attention  of  the  committee ;  but  they  have 
been  all  thrown  aside,  with  the  exce{)tion  of  the  two  presented 
in  these  reports. 

The  minority  report  proposes  that  the  Supreme  Court  bo 
authorized  to  divide  itself  into  branches  for  the  hearing  of 
such  causes  as  they  may  think  proper  to  be  heard  in  that  way ; 
reserving  to  the  whole  court  the  duty  of  hearing  constitu- 
tional questions,  and  either  upon  their  own  motion  or  upon 
previous  a])plication  of  parties,  such  other  causes  as  they 
mav  deem  necessarv  to  be  so  heard,  and  likewise  all  causes 
the  argument  of  which  shall  have  elicited  a  serious  dis- 
agreement among  the  judges.  The  i)ractical  result  of  such 
a  plan  is  that  all  causes  involving  constitutional  questions 
must  be  heard,  as  now,  l)y  the  .whole  court ;  that  in  respect 
to  all  other  causes  it  will  be  for  the  court  to  determine 
whether  they  need  to  be  heard  by  tlie  whole  court  or  may 
be  disposed  of  by  a  section  of  it,  with  the  further  right,  on 
the  part  of  a  section  hearing  a  case,  to  order  it  reheard  be- 
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fore  the  whole  court,  if  it  is  fouiid  necessary  or  desirable; 
and  all  decisions  of  a  section  to  be  rejmrted  to  the  full 
court  and  announced  as  its  judgment,  unless  a  reargument 
is  directed. 

It  is  further  recommended,  that  in  constituting  these  divi- 
sions of  the  court,  they  should  not  be  made  up  by  a  perma- 
nent assignment  of  the  judges,  but  by  what  may  be  called 
an  interchangeable  division,  from  time  to  time,  as  the  court 
may  assign ;  and  that  the  business  shall  not  l)e  distributed 
by  subjects,  but  by  its  order  on  the  docket,  so  that  the  juris- 
diction of  both  tribunals  should  be  general. 

The  plan  submitted  by  the  majority  of  the  committee,  is 
to  constitute  an  intermediate  ai)j)ellate  court  for  each  cir- 
cuit, to  consist  of  the  judge  of  the  Supreme  Court  for  the 
circuit  in  which  it  sits,  of  the  circuit  judges  for  the  same 
circuit,  and  two  district  judges  to  be  designated  for  the 
purpose;  that  court  to  entertain  in  the  first  instance  the 
entire  appellate  jurisdiction  from  the  Circuit  and  District 
Courtis,  so  that  all  appeals  must  come  in  the  first  instance  to 
that  tribunal ;  then  a  second  appeal  to  be  allowed  from  them 
to  the  Supreme  Court  in  cases  exceeding  $1(),()0()  in  amount, 
cases  involving  constitutional  questions,  and  those  which, 
by  the  judgment  of  the  intermediate  court,  shall  be  certified 
as  of  sufficient  importance  for  that  purpose. 

Since  the  foundation  of  our  government  we  have  had  a 
system  of  appellate  jurisdiction  which  until  recently  has 
commanded  universal  approval.  We  have  had  all  appeals 
from  the  Circuit  Courts  of  the  United  States,  heard  in  the  first 
instance,  as  well  as  in  the  last,  by  the  Supreme  Court  of  the 
United  States  at  Washington. 

Is  there  anv  lawver  in  America  who  would  to-dav  i>ropose 
to  change  that  system,  if  it  were  possible  for  the  court  to 
continue  to  discharge  its  business  ?  Would  any  argument 
of  convenience  or  inconvenience   be  thought  sufficient  to 
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justify  such  a  change?    I  have  never  heard  such  a  sugges- 
tion ;  I  should  never  expect  to  hear  it. 

It  is  only  necessity  which  suggests  the  adoption  of  some 
new  plan,  which  must  necessarily  be  only  a  second  best, 
because  we  are  already  in  the  enjoyment  of  the  best,  if  it 
were  only  practicable  to  continue  it.  It  is  onlj'  the  existing 
exigency  that  would,  I  believe,  induce  any  lawyer  to  favor 
for  a  moment  the  proposition  to  take  any  part  of  the  appellate 
jurisdiction  of  the  federal  courts  away  from  the  Supreme 
Court  of  the  United  States.  If  that  be  true — ^and  I  venture 
to  say  it  will  not  be  controverted  in  this  discussion — then, 
wliv  is  not  the  best  and  most  natural  remedv,  that  which 
will  enable  that  court  to  continue  to  hear  all  appeals  ?  We 
all  agree  they  should  hear  them  if  possible ;  and  if  we  can 
put  it  in  their  power  to  do  so  by  a  simple  and  obvious  pro- 
cess, is  there  any  remedy  better  than  that?  Is  there  any 
other  expedient  which  can  be  called  the  "  second  best "  ? 

The  statistics  show  that  if  the  court  should  sit  in  two 
branches  of  four  and  five  judges,  they  could  bring  up  the 
arrears  of  their  business,  and  keep  •  it  up  in  the  future. 

And  it  does  not  need  to  be  added,  that  if  the  future  in- 
crease of  appellate  business  in  the  federal  courts  should 
become  so  large  that  two  branches  cannot  transact  it,  by  an 
addition  of  two  or  three  judges  to  the  present  number  they 
would  be  able  to  form  three  tribunals  in  the  same  wav ;  so 
that  the  plan  recommended  in  our  report  not  only  meets  the 
present  ditficulty,  but  all  the  probable  or  possible  exigencies  of 
the  future. 

A  statute  of  a  few  lines — ^without  additional  expenditure — 
with  no  new  judges — puts  the  court  in  a  situation  to  transact 
all  its  business  as  at  present  existing. 

What  is  tlie  objection  to  it  ?  It  may  be  urged  by  gentle- 
men that  the  decision  of  all  the  judges  in  all  cases  is  desira- 
ble.  I  heartily  concur  in  that ;  but  experience  shows  us  that 
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we  cannot  have  it  any  longer.  What  then  is  the  next  best 
recourse  ?  Is  it  to  have  ^he  appeals  in  ordinary  cases,  not 
involving  novelty  or  difficulty,  heard  by  a  portion  of  the 
Supreme  Court,  with  the  advantage  of  a  hearing  before  the 
whole  court  whenever  found  desirable,  or  is  it  better  to  send 
those  appeals  off  into  the  circuit,  to  a  tribunal  composed  of 
no  greater  number  of  judges,  to  be  raised  by  drafting  out  of 
the  local  forces  ? 

It  would  be  usually  impossible  to  get  one  of  the  judges  of 
the  Supreme  Court  to  sit  in  such  a  Circuit  Court,  because  they 
are  all  occupied  in  Washington  from  October  to  May,  and 
the  rest  of  the  time  is  largely  the  summer  vacation.  This 
would  leave  only  the  circuit  judges,  more  or  less,  as  they  may 
be  created  for  the  purpose,  and  the  district  judges  designated 
from  time  to  time  to  sit  with  them.  Is  that  the  tribunal 
whose  judgment  gentlemen  would  prefer  to  the  decision  of 
one-half  of  the  Supreme  Court,  sitting  in  constant  consulta- 
tion with  the  remainder,  still  bearing  in  mind  the  provision, 
that  upon  application  of  the  parties,  or  upon  their  own  mo- 
tion, that  half  mav  direct  anv  case  to  be  reheard  before  the 
whole  court?  Can  better  decisions  be  expected  from  nine 
courts,  sitting  one  in  each  circuit  of  the  United  States,  far 
apart  from  each  other,  and  composed  of  this  miscellaneous 
and  shifting  material,  better  or  worse,  as  it  may  happen ; 
and  then  an  appeal  in  certain  cases  not  distinguished  for 
difficulty  or  importance,  but  simply  by  involving  over  $10,000 ; 
with  the  possibility  of  the  allowance  of  an  appeal  in  lesser 
ceases,  if  the  judges  of  the  court  can  be  brought  to  believe 
that  it  is  reasonably  probable  their  decision  may  be  wrong  ? 
Can  there  be  hesitation  among  lawyers  as  to  which  of  these 
plans  affords  the  prospect  of  the  best  administration  of 
justice,  and  the  best  system  of  general  law? 

It  is  said  there  is  a  constitutional  objection  to  allowing  the 
Supreme  Court  to  sit  in  branches,  inasmuch  as  the  constitu- 
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tioii  requires  that  there  should  be  but  one  Supreme  Court. 
I  liave  not  heard  this  objection  argued ;  I  have  not  even  lieard 
it  asserted ;  it  is  only  suggested ;  I  invite  it*^  discussion. 
The  ))rinciple  of  this  i)rovision  of  the  constitution,  that 
there  shall  be  but  one  Supreme  Court,  is  connnon  to  every 
common  law  countrv,  and  to  everv  state  of  the  Union ;  it  is 
universal,  whether  expressed  in  the  terms  of  a  constitution 
or  not,  that  there  shall  be  but  one  court  of  last  resort  in  a 
common  law  judiciarv. 

Our  constitution  then,  in  using  the  phrase,  has  adopted 
no  new  idea,  and  created  no  new  law. 

The  constitution  declares  that  "  the  judicial  power  of  the 
United  Stxites  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish."  I  shall  have  occasion  to  (juote  further 
from  the  second  section  of  the  same  article,  on  the  subject  of 
appellate  jurisdiction. 

Now,  the  suggestion  is,  that  unless  all  the  judges  of  that 
court,  or  a  majority  of  them  at  least,  participate  in  every 
hearing,  it  ceases  to  be  "one  Supreme  Court."  Let  us  see  if 
that  is  true.  AVIiat  constitutes  the  quorum  of  the  Supreme 
Court  of  the  United  States  ?  Does  any  lawyer  need  to  be 
told  that  it  is  the  number  fixed  by  Congress?  If  there  were 
no  constitutional  provision  and  no  legislation  on  the  subject, 
it  might  be  said  that  a  majority  of  the  Suj)reme  Court  would 
be  necessary  to  a  quorum ;  but  the  language  of  the  con- 
stitution in  the  second  section  of  the  same  article  is,  "In 
all  the  other  cases  before  mentioned "  (that  is,  all  the 
jurisdiction  of  the  court  except  its  original  jurisdiction,) 
"the  Supreme  Court  shall  have  a])pellate  jurisdiction,  both 
as  to  hiw  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make." 

That  language  has  received  the  construction  of  the  Supreme 
Court  of  the  United  States  rei)eatedly,  and  they  have  declared 
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that  while  this  grant  of  appelhUe  jurisdiction  is  positive,  vet, 
as  it  ii»  placed  under  the  regulation  of  Congress,  the  action 
of  Congress  is  necessary,  and  must  be  read  in  connection 
with  the  constitution  in  order  to  find  out  whether  and  how 
that  jurisdiction  shall  be  exercised. 

Therefore  Congress  have  prescril)ed  that  six  judges  shall 
constitute  a  quorum.  Five  would  l)o  a  majority,  yet  five  are 
not  a  quorum ;  and  it  never  has  been  questioned  that  it  is 
in  the  power  of  Congress  to  prescribe  how  many  judges  shall 
form  a  quorum.  Then,  have  they  not  the  same  constituticjnal 
power  to  siiy  that  four  or  three  shall  be  a  quorum  as  they 
have  to  sav  that  six  shall  be?  Is  there  anv  doubt  that  Con- 
gress,  having  the  constitutional  power  to  fix  the  quorum, 
may  fix  it  at  any  number  they  think  proper?  ' 

When  Congress  shall  have  declared  that  four  judges  shall 
be  a  (juorum,  sitting  together  to  transact  appellate  business, 
it  is  not  possible  to  maintain  that  there  is  any  constitutional 
objection  to  their  sitting  as  such. 

Suppose  the  "  Davis  bill,"  so-called,  should  be  passed, 
and,  for  the  purj)Ose  of  sending  Sui)reme  Court  judges  into 
the  circuits  to  hold  this  ai)pellate  court.  Congress  should 
enact  that  four  judges  of  the  Supreme  Court  shall  form  a 
quorum  for  hearings  at  Washington,  and  that  the  other  five 
judges  shall  go  on  the  circuits  to  sit  in  the  appellate  courts ; 
would  anv  lawver  pretend  that  tliere  is  anv  constitutional 
difficulty  in  the  four  judges  that  are  left  at  Washington  con- 
tinuing the  business  under  such  an  act  as  that  ? 

If  then,  these  four  judges  may  sit  to  hear  appeals,  does  it 
make  any  difference  what  the  other  five  are  doing  at  that 
time — whether  they  are  in  their  circuits,  or  whether  they 
are  likewise  authorized  to  sit  at  Washington  and  hear  another 
class  of  appeals? 

If  these  considerations  dispose  of  this  constitutional  ques- 
tion, as  I  believe  they  do ;  if  they  make  it  apparent  that  the 
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"  one  Supreme  Court "  is  placed  altogether  in  the  hands  of 
Congress  as  to  its  number,  its  quorum,  and  its  manner  of 
exercising  appellate  jurisdiction  ;  and  that  the  plan  we  pro- 
pose is  not  the  construction  of  two  courts,  but  only  the  regu- 
lation of  the  manner  in  which  the  one  court  shall  exercise 
its  functions  for  the  furtherance  of  justice,  what  further 
objection  can  be  stated  to  allowing  our  court  to  do,  when 
absolutely  necessary,  what  the  courts  of  England  are  doing 
under  their  present  system  with  the  utmost  approbation  and 
success — to  sit  in  branches  large  enough  to  transact  the 
business,  and  numerous  enough  to  keep  it  from  falling  into 
arrears  ? 

This  very  (question  was  decided  in  the  state  of  New  Jersey, 
whose  constitution,  in  language  almost  identical  with  that 
of  our  federal  constitution,  provides  that  there  shall  be 
'*  one  Supreme  Court" 

The  Supreme  Court  of  that  state  found  it  necessary,  and 
deemed  it  proper  for  the  despatch  of  business,  to  sit  in  differ- 
ent branches  at  the  same  time:  and  the  (juestion  was  raised 
whether  that  was  an  infringement  of  the  constitution  of 
New  Jersev.  It  was  unanimouslv  held  by  the  court  that  it 
was  not ;  and  that  plan  has  been  in  operation  in  that  state 
ever  since. 

What  is  proposed  on  the  other  side?  A  series  of  inter- 
mediate appellate  courts  made  up  of  circuit  and  district 
judges  sul)stantially ;  for  I  dismiss  the  idea  that  a  judge  of 
the  Supreme  Court  can  often  be  found  there,  in  view  of  his 
other  duties. 

The  "  Davis  bill,"  as  recommended  in  the  majority  report, 
proposes  to  appoint  two  circuit  judges  in  each  circuit — eigh- 
teen new  judges,  with  their  approi)riate  retinue  of  clerks,  mar- 
shals, and  subordinates;  and  that,  it  seems  to  me,  consti- 
tutes the  eighteen  most  powerful  arguments  in  favor  of  the 
"  Davis  bill "  that  have  l)een  brought  forward. 


UKXERAL  MIXUTEa  41 

But  does  any  man  need  to  l)e  told  that  the  business  of 
this  country  cannot  long  continue  witliout  an  increase  in  cir- 
cuits?  They  are  rapidly  ceasing  to  be  circuits;  they  are 
getting  to  be  respectable  portions  of  a  continent.  At  present 
the  Fourth  Circuit  includes  Maryland, West  Virginia, Virginia, 
North  and  South  Carolina;  The  Fifth,  Georgia,  Florida, 
Mississippi,  Louisiana,  Alabama,  and  Texas;  the  Eighth, 
Minnesota,  Iowa,  Missouri,  Kansas,  Arkansas,  Nebraska,  and 
Colorado.  Thev  must  be  increased  in  number  for  the  sake 
of  the  circuit  business,  irrespective  of  this  matter  of  appel- 
late jurisdiction.  But  whether  increased  or  not,  is  there  a 
lawyer  having  business  in  the  federal  courts,  or  any  judge 
on  the  federal  bench  who  does  not  know  that  the  present 
judicial  force  is  altogether  inadecjuate  to  discharge  the  present 
judicial  duty  in  the  circuits  ?  Yet  you  would  impose  upon 
them  the  additional  duty  of  holding  an  appellate  court  of 
universal  jurisdiction,  consisting  of  not  less  than  four  judges, 
to  be  formed  out  of  the  circuit  and  district  judges,  with  the 
addition  of  only  two  new  judges  in  each  circuit.  The  re- 
inforcement would  be  entirely  inadequate  to  enable  the 
judges  to  perform  these  new  duties  in  addition  to  the  present 
duties.  It  cannot  be  done.  This  is,  therefore,  but  the  enter- 
ing wedge.  Instead  of  two  new  judges  in  each  circuit,  you 
will  have  to  furnish  four;  and  instead  of  nine  circuits,  we 
shall  most  of  us  live  to  see  the  dav  when  the  number  will 
be  eighteen. 

But  suppose,  now,  you  have  your  circuit  supreme  courts  in 
operation,  with  a  sufficient  number  of  judges,  what  follows  ? 
What  course  and  character  of  decision  is  to  be  expected? 
Would  it  possess  the  uniformity  which  my  friend  (Mr.  Hitch- 
cock) tells  us  Judge  Story  deemed  so  important  ?  Would  it 
Ik*  such  a  salutary,  uniform,  equal,  and  consistent  adminis- 
tration of  the  law  as  would  commend  itself  to  the  confidence 
of  the  people  ? 
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What  variety  of  law  is  not  to  be  unticipatod  from  nine 
separate  courts,  rai)i(lly  increasing  to  ei<j:hteen,  sitting,  not  as 
in  Illinois,  side  by  side,  Ijut  scattered  over  the  breadth  of 
the  countrv,  from  Maine  to  California — in  debtor  staters  and 
in  creditor  states,  in  "  hard  money  "  states  and  in  '*  green- 
back"'  states,  in  Northern  states  and  in  SoutluTii  states, 
in  Eastern  and  in  Western — j)ressed  and  controlled  every- 
where bv  interests  so  divei'se,  bv  traditions  so  different,  bv 
political  sentiment  so  hostile,  by  local  institutions  so  multi- 
form, by  corporate  infUu^nces  so  powerful  ? 

What  lawyer  of  experience  does  not  know  how  completely 
the  law  of  the  land  is  a  reflex  of  the  sj)irit  of  the  land — of 
its  institutions,  its  traditions,  its  customs,  its  views — or  how 
strongly  it  is  controlled  by  popular  feeling  an<l  local  interests? 
Wliat  condition  of  the  law,  I  beg  to  know,  should  we  have 
had  immediately  preceding  and  succeeding  the  war  of  the 
Rebellion,  from  such  courts  as  are  now  i)roj>osed,  contrasting 
the  decisions  of  the  courts  in  South  ( 'arolina  for  instance  with 
those  in  Massachusetts  ?  Can  we  reasonal)ly  hope  from  such 
tribunals  a  homogeneous  system  of  law,  a  uniform,  har- 
monious course  of  decision,  or  is  it  likelv  to  be  a  svstem  of 
law  under  which  a  man  who  has  a  case  in  one  circuit  shall 
recover,  while  his  neighbor  across  the  line,  with  the  same  case 
in  the  other  circuit,  shall  fail ;  vuider  which  the  federal  law 
shall  be  one  thing  here,  and  another  thing  there? 

It  has  seemed  obvious  to  us,  that  the  creation  of  such  a 
number  of  independent  sui)reme  courts,  fnmi  whom  appeals 
lie  only  in  exceptional  cases,  will  break  up  into  discord  and 
fragments  that  svstem  of  fcnleral  law,  which  some  lawvers 
are  beginning  to  regard  as  the  last  hope  of  the  administra- 
tion of  justice  in  this  countrv.  The  growing  power  of  great 
corporations,  and  the  oju'ration  of  oth(T  causes  which  I  need 
not  rehearse,  have  shaken  the  confidence  of  tlie  American 
people  in  the  decisions  of  many  of  the  state  courts;  and  that 
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is  the  reason  why  the  docket*)  of  the  federal  courts  are 
to-day  overflowing,  that  is  the  occasion  of  the  enormous 
increase  of  their  business  in  the  hist  ten  or  fifteen  years. 

The  most  precious  judicial  possession  we  haye  is  the  system 
of  federal  law.  If  its  usefulness  is  to  continue,  it  must  be 
preserved  in  its  integrity,  in  its  uniformity,  in  its  consistency, 
so  that  every  man  can  feel  that  the  justice  that  is  applied  to 
his  neighbor,  is  eijually  applied  to  himself. 

What  gentleman  of  experience  at  the  bar,  upon  thoughtful 
consideration — not  upon  a  mere  suggestion  of  convenience 
or  expediency,  but  upon  reflection  will  believe  that  this 
proposed  plan  is  consistent  with  the  probable  preservation  of 
the  integrity,  the  harmony,  or  the  value  of  the  federal  law 
of  our  country  ? 

Pressed  by  these  considerations,  two  observations  have 
been  made  in  reply  by  our  friends  on  the  other  side.  Firsts 
That  the  danger  of  conflicting  and  irreconcileable  decisions 
will  be  obviated  by  the  proposed  j)rovision  authorizing  the 
circuit  appellate  courts  to  allow,  in  their  discretion,  an  aj)peal 
to  the  Supreme  Court  in  anj'  case,  without  regard  to  amount, 
where  the  question  involved  appears  to  be  of  sufficient 
difficulty  and  importance.  Second,  That  if  the  Supreme 
Court  shall  sit  in  separate  branches,  as  we  propose,  there 
would  be  danger  of  a  similar  conflict  between  the  decisions 
of  the  different  branches.  Neither  of  these  suggestions  will 
prove  to  be  well  founded. 

In  cases  involving  less  than  §10,000,  the  appeal  (except 
upon  constitutional  questions)  would  not  be  a  right,  but  would 
rest  in  the  discretion  of  the  judge,  in  view  of  the  difficulty 
and  doubt  attending  the  questions.  My  own  experience  has 
not  been  that  judges  who  have  made  decisions,  have  often 
been  easy  to  persuade  that  they  were  probably  w^rong.  An 
appeal  should  always  he  regarded  as  a  matter  of  riglit ;  sub- 
ject, of  course,  to  a  reasonable  limitation  as  to  amount,  to 
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prevent  the  higher  court  being  harrassed  by  frivolous  con- 
troversy.  That  is  the  cardinal  idea  of  all  appellate  jurisdic- 
tion. It  should  be  a  matter  of  right,  and  at  the  option  of 
the  party,  not  of  the  court. 

•Any  system  of  appeal  by  favor  of  the  court,  to  be  granted 
or  refused  at  discretion  or  at  will,  is  but  a  mockery.  It  leaves 
to  the  court  the  absolute  power  of  final  decision,  which  the 
policy  of  our  law  accords  to  no  judge,  except  in  cases  too 
small  to  justify  appeal. 

If,  on  the  otlier  hand,  this  provision  is  to  be  so  liberal^ 
construed  by  the  judges  as  to  allow  an  appeal  whenever  it  is 
demanded,  tlien  as  many  causes  as  ever  will  pass  to  tlie 
Supreme  Court,  and  no  relief  to  that  body  will  be  obtained- 

And  it  is  to  be  borne  in  mind  that  the  limit  of  $10,000, 
below  which  no  appeal  as  of  right  is  allowed,  comprises  the 
great  mass  of  controversies  and  questions  that  come  before 
the  federal  courts. 

In  the  conclusions  reached  bv  two  different  branches  of 
the  Supreme  Court,  there  would  be  no  possibility  of  conflict. 
These  branches  would  sit  at  the  same  place  and  time, 
in  dailv  intercourse  and  consultation.  The  decisions  of 
both,  as  they  would  have  to  be  reported  to  the  full  bench 
before  being  promulgated,  would  necessarily  be  known  to  all 
members  of  the  court  before  thev  were  announced.  In  fact, 
thev  would  not  be  announced,  unless  the  other  members  of 
the  court  were  [)repared  to  adopt  them.  A  doubt  on  that 
point  would  at  once  produce  a  reargument  before  the  whole 
court.  And  there  couhl  be  no  such  thing,  under  these  cir- 
cumstances, as  a  decision  bv  one  branch  one  wav  and  bv 
another  branch  in  conflict  with  it,  esj)ecially  as  the  arrange- 
ment of  judges  in  the  diflerent  branches  would  not  be  per- 
manent, but  would  be  changed  from  time  to  time. 

It  is  in  order  to  guard  against  the  infinite  mischief  of 
conflicting  and  fluctuating  decisions,  that  the   wisdom   of 
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the  constitution  requires  "  one  Supreme  Court."  "We  of  the 
minority  are  contending  for  the  essence  and  tlie  spirit  of 
that  provision — that  there  should  be  one  Supreme  Court  in 
reality  and  in  substance  a^s  well  as  in  name.  While  our 
friends — who  "  cavil  on  the  ninth  j)art  of  a  hair,"  lest  the 
theoretical  unity  of  the  court  shall  be  infringed  if  every 
member  of  it  does  not  personally  participate  in  every  hear- 
ing— would  set  up  nine  or  more  Supreme  Courts,  widely 
asunder,  each  practically  of  the  last  resort,  so  far  as  the  great 
mass  of  the  business  is  concerned.  I  venture  to  assert,  sir, 
that  such  an  experiment,  however  convenient,  would  prove 
disastrous. 

It  may,  indeed,  well  be  doubted,  whether  upon  the  true 
construction  of  the  constitution,  any  part  of  the  appellate 
jurisdiction  given  to  the  Supreme  Court  can  be  taken  away 
from  it,  and  conferred  upon  the  "  inferior  courts  that  the  Con- 
gress may  from  time  to  time  ordain  and  establish."  The  lan- 
guage is,  "in  all  the  other  cases  before  mentioned"  (that  is,  in 
all  cases  to  which  the  judicial  power  extends,  except  those  in 
which  the  Supreme  Court  has  original  jurisdiction),  "the 
Supreme  Court  shall  have  appellate  jurisdiction,  with  such 
exceptions  and  under  such  regulations  as  the  Congress  shall 
make." 

The  reason  of  this  provision  is  obvious.  It  is  that  the 
judicial  power  shall  have  one  head — one  court  of  last  resort, 
in  which  the  law  shall  be  uniformly  declared.  What  is  its 
construction?  Does  it  mean  that  the  Supreme  Court  shall 
have  appellate  jurisdiction  in  all  cases,  except  where  Congress 
shall  think  proper  to  confer  that  appellate  jurisdiction  upon 
the  inferior  courts,  so  that  there  may  be  various  appelhite 
courts  of  last  resort?  or  does  it  mean  that  the  appellate 
jurisdiction,  so  far  as  it  exists  at  all,  with  the  exception  only 
of  those  cases  in  which  it  is  refused  altogether,  shall  be 
vested  in  the  Supreme  Court  of  the  United  States,  under 
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such  regulations,  as  to  the  manner  of  its  exercise,  as  Congreas 
may  prescribe  ?  That  Congress  may  restrict  and  regulate  the 
a])j)ellate  jurisdiction,  is  j)lain.  Can  they  transfer  it  to  the 
inferior  courts?  If  they  may  do  so  in  part,  then  beyond 
question  they  may  do  it  in  whole ;  they  may  take  away  all 
the  appellate  jurisdicticm  of  the  Supreme  Court,  and  leave  it 
only  the  barren  function  of  its  few  and  rare  cases  of  original 
jurisdiction.  They  might  virtually  legislate  the  court  out  of 
existence,  and  completely  deprive  it  of  its  power  to  de- 
termine constitutional  questions,  by  taking  away  the  appellate 
jurisdiction  through  which  alone  such  questions  can  be 
brouglit  before  it.  I  cannot  believe  that  constitutional 
lawyers  would  regard  such  a  conclusion  as  sound  or  safe. 

But  suppose  that  we  interpret  the  constitution  to  mean  that 
the  appellate  jurisdiction  may  be  thus  divided  and  carved  up, 
and  the  larger  part  of  it  sent  to  the  inferior  courts;  then, 
when  that  has  been  accomplished,  what  is  the  result  ?  What 
becomes  the  function  of  the  Supreme  Court  ? — To  sit  with 
dignity  and  ceremony,  to  hear  only  cases  involving  more  than 
$10,000  in  amount ;  not  those  presenting  questions  of  im- 
portance or  difficulty,  but  those  involving  the  controversies 
of  the  very  w'ealthy.  IIow  large  a  proportion  of  the  cases 
pending  to-day  in  the  federal  courts,  involve  more  than 
$10,000  in  amount  ? 

The  cases  of  that  magnitude  are  principally  those  of  the 
great  corporations,  whose  existence  and  whose  extension  is 
already  a  subject  of  the  gravest  foreboding  among  reflecting 
men.  Their  enormous  power  is  the  coming  cloud  in  our 
sky.  You  virtually  set  asrde  the  United  States  Supreme 
Court  to  be  a  tribunal  for  the  use  of  such  corporations,  and  of 

■ 

those  wealthy  men  whose  controversies  involve  a  larger  amount 
than  nine-tenths  of  our  people  accumulate  in  a  lifetime. 

Xo  longer  the  Supreme  Court  of  the  constitution,  open  to 
the  whole   i)eople,   but  the   special    court   of   the   railroad 
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magnates  and  other  men  of  that  stamp,  and  of  the  rich 
corporations.  What  follows?  In  my  judgment,  as  sure  as 
night  succeeds  day,  wlien  that  time  arrives,  the  hold  of  the 
court  upon  the  esteem  and  confidence  of  the  American  people 
will  perish. 

When  its  dooi*s  are  closed  to  the  great  mass  of  the  i)eople, 
when  it  ceases  to  transact  their  business,  and  is  set  aside  as 
peculiarly  a  rich  man's  court,  it  will  sink  in  the  estimation 
of  the  people,  and  become  an  object  of  jealousy,  aversion, 
and  distrust. 

Once  make  any  institution  in  this  country  permanently 
unpojmlar,  and  its  destruction  is  but  a  question  of  time. 
Public  opinion  is  ultimately  irresistible.  That  is  the  only 
ultimate  foundation  of  every  institution  we  have,  and  one 
that  is  attempted  to  be  founded  or  sustained  upon  any  other 
basis,  is  the  house  that  is  built  upon  the  sand. 

We  know  how  many  times  the  suggestion  has  been  made 
on  the  floor  of  Congress,  that  it  was  not  the  true  function  of 
the  Supreme  (^ourt  of  the  United  States  to.  determine  con- 
stitutional questions,  except  so  far  as  they  affected  the  rights 
of  litigants ;  and  that  the  judgment  of  that  court  upon  such 
questions  was  not  to  be  taken  into  account,  or  to  stiind  in  the 
way  of  the  legislative  branch  of  the  government.  That 
suggestion  alway  comes  forward,  when  the  constitution,  as 
expounded  by  the  courts,  stands  in  the  way  of  party  schemes 
or  popular  excitement.  But  it  has  been  jmt  down  hitherto, 
by  public  opinion,  which  has  stood  fast  by  the  idea  that  the 
very  sheet-anchor  of  our  government,  was  the  power  of  that 
court  to  restrain  the  executive  and  legislative  branches  from 
infringing  the  constitution. 

Would  any  wise  man  desire  to  see  that  power  withdrawn  ? 

Read  the  history  of  the  last  three  months  in  Congress. 
Does  anv  one  desire  that  should  ])e  the  la.st  tribunal  in  this 
countrv  to  determine  what  is  and  what  is  not  within  the 
j)rovisions  of  the  constitution  ? 
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Would  any  man  feel  safe  if  there  no  longer  existed  any 
restraint  upon  Congress,  on  constitutional  grounds  judicially 
determined  ?     I  think  not.     Once  take  awav  from  tlie  court 

ft. 

the  strong  support  of  public  confidence  and  esteem, — once 
bring  the  people  to  believe  that  it  exists  no  longer  of  them 
or  for  them,  but  only  to  subserve  the  purposes  of  a  class 
which  thev  distrust  and  fear, — ^that  there  is  one  court  of  last 
resort  for  the  rich,  and  another  for  those  who  are  not  rich  ; 
and  then  establish  the  proposition  now  contended  for,  that 
the  jurisdiction  of  the  coiirt  may  be  taken  away  by  Congress 
and  conferred  upon  more  popular  tribunals,  and  the  power 
and  usefulness  of  that  eminent  tribunal  will  rapidly  perish. 
It  mav  continue  to  exist  in  name,  but  in  name  onlv. 

It  is  true  that  the  present  limit  of  the  Supreme  Court 
jurisdiction  is  $5,000,  but  I  venture  to  say  there  is  no  lawyer 
in  the  country  who  would  not  declare  that  limit  to  have 
been  felt  oppressive.  It  has  only  been  acquiesced  in  because 
it  was  believed  to  be  unavoidable,  by  reason  of  the  accumu- 
lation of  business.  If  it  cannot  be  set  back,  as  it  should  be, 
where  it  once  was,  do  not,  at  any  rate,  let  it  be  increased, 
and  increased  to  such  a  sum  as  will  turn  out  of  the  Supreme 
Court  the  great  mass  of  our  people. 

I  am  aware  that  the  argument  of  convenience  has  carried 
away  many  persons,  in  the  active  canvass  that  has  been  made 
in  favor  of  this  bill ;  and  the  interest  of  the  localities  that 
expect  to  obtain  these  new  courts,  and  the  personal  efforts  of 
those  who  may  expect  appointments  under  it,  have  had  a 
consideraV)le  effect  in  favor  of  the  scheme  it  proposes. 

It  is  not  to  be  denied,  that  to  many  counsel,  these  proposed 
courts  would  be  more  convenient  than  having  to  go  to 
Washington  to  argue  appeals.  But  if  that  were  all  there  is 
of  this  question,  it  would  be  altogether  beneath  the  level  of 
the  api)ropriate  action  or  inquiry  of  this  body ;  it  would 
be  a  mere  matter  of  regulation  of  detail,  not  worth  our 
while  to  interfere  with. 
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When  I  may  have  to  argue  an  appeal  in  the  federal  court, 
it  would  unquestionably  be  easier  and  more  agreeable  for 
me  to  go  to  New  York  or  to  Boston,  than  to  Washington  ; 
and  as  we  get  farther  West,  this  consideration  is  felt  to  a  much 
greater  extent. 

But  are  there  not  considerations  in  respect  to  the  adminis- 
tration of  our  judicial  system  at  large;  the  true  construction 
of  the  constitution;  its  wise  application  to  the  administration 
of  justice ;  the  future  of  the  Supreme  Court  itself,  whicli  all 
must  agree  should  not  in  the  least  degree  be  imperilled  in 
public  estimation ; — is  there  not  something  in  all  this,  that  is 
of  more  consequence  than  any  question  of  the  expense  or 
time  of  counsel  ? 

Is  not  the  proper  and  permanent  administrati(m  of  justice 
of  more  importance,  than  any  matter  of  mere  convenience  ? 

I  should  ask  your  pardon  for  occupying  so  much  of  your 
time  and  attention. 

I  have  no  personal  feeling  about  this  bill;  it  is  nothing  to 
me  nor  to  my  associates,  who  agree  in  these  views,  more  than 
to  any  other  citizens ;  we  have  engaged  in  no  canvass  on  the 
subject,  nor  have  we  attempted  })rivately  to  influence*  any 
man's  opinion,  nor  the  action  of  any  association  or  legislature. 
But  as  long  as  the  duty  of  examining  the  subject  was  cast 
upon  us,  unsought,  by  your  action,  we  have  felt  it  to  be  but 
a  proper  discharge  of  that  duty,  however  imperfect,  when 
an  expression  of  opinion  is  asked  from  you  that  may  have 
weight  in  Congress  and  elsewhere,  to  endeavor  to  bring 
before  you  as  clearly  as  possible,  the  considerations  which  we 
believe  ought  really  to  be  decisive. 

C.  C.  Bonney,  of  Illinois,  said : 

Mr.  President, — I  have  been  requested  to  follow  the 
learned  gentleman  (Mr.  Phelps)  who  has  just  concluded  his 
remarks  on  behalf  of  the  minority  report. 

Conscious  of  the  fact  that  the  time  which  can  l)e  devoted 
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to  this  discussion  must  necessarily  be  limikMl,  and  that  there 
are  probably  several  other  gentlemen  who  will  feel  it  a 
duty  to  express  their  views,  I  shall  endeavor  to  condense 
into  the  briefest  compass  what  I  feel  called  upon  to  say  in 
support  of  the  majority  report. 

Let  me  first  say  that  originally  all  the  bias  of  my  mind 
was  in  favor  of  the  scheme  set  forth  in  the  minority  report. 
Whatever  prejudice  I  had  was  opposed  to  the  appellate 
court  svstem,  and  it  has  onlv  been  after  the  most  careful 
and  patient  examination  of  the  subject,  now  continued  for 
several  vears,  that  I  have  come  to  a  deliberate  conviction 
that  tlie  first  impression  I  entertained  in  regard  to  the  sub- 
ject ou^ht  not  to  i)revail,  but  that  the  only  jmictical  measure 
of  relief  for  the  courts  of  the  United  States  is  to  be  found 
in  some  method  substantially  such  as  that  contained  in  the 
bill  i)resented  in  the  L'nited  States  Senate  by  the  distin- 
guished senator  from  Illinois. 

The  state  from  which  I  come  (Illinois)  has  suffered  all  tlie 
evils  of  an  -overcrowding  of  its  highest  judicial  tribunal  by 
a  mass  of  business  beyond  the  working  capacity  of  its  judges. 
It  tried  an  exi)eriment  which  I  trust  will  not  be  repeated  in 
any  other  of  the  United  States.  The  judges  of  the  court  of 
last  resort,  when  the  cases  before  them  rapidly  increased, 
undertook  to  keep  up  with  the  business  and  disi)Ose  of  the 
cases  by  dividing  among  them  such  time  as  they  could  give. 
What  was  the  consccpience  ?  It  was  what  must  inevitably 
result  from  such  a  state  of  affairs — a  deterioration  of  the 
work  of  the  court,  and  a  consequent  lessening  of  the  esteem 
in  which  it  was  held  in  the  community  where  it  pronounced 
its  judgments.  But  at  length  a  system  was  adopted  that  has 
been  found  entirely  adecpiate  to  remedy  the  evil.  I  refer  to 
the  establishment  of  an  Appellate  Court  in  the  State  of 
Illinois,  upon  substantially  the  same  principle  as  that  con- 
tained in  the  Senate  bill. 
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There  was  at  first  a  general  prejudice  of  the  profes- 
sion against  the  establishment  of  that  court.  Many  of 
the  arguments  made  here  against  the  proposed  United 
States  Court  of  Appeals  were  urged  against  the  Illinois 
tribunal.  It  was  said  it  would  be  another  obstacle  in  the 
road  to  the  court  of  last  resort,  would  double  expenses  of 
court  officials,  and  multiply  fees  to  be  paid  to  counsel. 
Other  objections  were  raised.  It  was  claimed  that  the  inter- 
mediate court  would  settle  nothing,  and  that  its  decisions 
would  be  conflicting  in  the  different  districts. 

When  you  bear  in  mind  the  magnitude  of  Illinois — its 
one  hundred  and  one  counties,  its  enormous  increase  in 
population  and  wealth,  the  great  amount  of  commerce  con- 
centrated at  its  chief  mart^ — vou  mav  estimate  the  variety 
and  extent  of  business  in  its  courts.  The  appellate  court 
system  has  proved  a  practical  success  in  that  state.  It  has 
remedied  the  difficulty  and  has  prevented  its  recurrence. 

No  measure  of  relief  which  can  be  adopted  with  reference 
to  the  United  States  courts  will  fully  meet  the  requirements 
of  the  occasion  unless  it  provides  not  only  for  the  present, 
but  also  the  future. 

In  that  opinion  I  think  we  all  agree.  It  is  confessed  on 
both  sides  that  the  circuit  judges  provided  a  few  years  ago 
for  the  nine  judicial  circuits  are  now  overworked  in  their 
respective  courts,  and  the  time  is  not  very  far  distant  when 
they  will  be  quite  unable  to  dispose  of  the  cases  now  so 
rapidly  accumulating.  There  is  as  much  necessity  for  relief 
of  the  Circuit  and  District  courts  as  of  the  Supreme  tribunal. 
The  plan  of  the  majority  report  provides  for  that  contingency, 
and  I  venture  to  say  that  if  the  proposed  increase  should 
at  once  be  carried  into  effect,  a  large  portion  of  the  time  of 
the  new  judges,  at  least  half  of  it,  would  be  reijuired  in 
the  discharge  of  circuit  and  district  duties.  As  was  stated 
by  the   learned  gentleman  from  Vermont  (Mr.  Phelps),  a 
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large  portion  of  the  cases  in  the  United  States  courts  are 
those  involving  great  and  overshadowing  interests  that  can- 
not well  be  dealt  with  by  the  tribunals  established  in  the  sev- 
eral states.  And  it  is  obvious  that  the  business  of  the  national 
courts  must  largely  increase.  The  regulation  of  inter-state 
commerce,  and  the  cases  which  will  arise  in  the  course  of 
the  transportation  business  alone,  will  crowd  the  national 
tribunals.  The  powers  of  the  great  carrying  corporations 
are  greater  than  those  of  some  of  the  states,  and  only  the 
authority  of  the  nation  is  strong  enough  to  protect  the  rights 
of  the  people.  And  there  are  other  sources  from  which  other 
cases  must  arise,  but  the  time  and  the  occasion  forbid  even 
their  enumeration. 

There  is  one  provision  of  the  Illinois  Appellate  Court  Act 
that  I  think  it  would  be  an  improvement  to  add  to  the  pro- 
posed appellate  court  system  of  the  United  States,  that  is, 
a  provision  that  constitutional  questions  and  others  of  the 
highest  character  should  not  go  to  the  Appellate  Court  in  the 
first  instance,  but  should  be  taken  directly  to  the  court  of 
last  resort.  That  provision  saves  the  expense  and  delay  of 
taking  through  the  intermediate  tribunal  cases  which,  from 
their  magnitude  or  the  nature  of  the  questions  involved,  are 
morally  certain  to  go  to  the  Supreme  Court  at  last. 

It  is  argued  that  a  division  of  the  Supreme  Court  of  the 
United  States  into  sections  would  answer  the  requirements 
of  the  present  business  before  the  courts;  but  it  seems  to 
have  been  overlooked  by  our  learned  friend.  (Mr.  Phelps) 
that  if  the  plan  of  the  minority  is  carried  out,  it  will  still 
leave  upon  the  Supreme  Court  all  the  responsibility  of  the 
entire  mass  of  business  before  it. 

It  is  said  the  court  can  dispose  of  its  business  by  sitting  in 
sections,  each  taking  the  cases  assigned  to  it,  with  a  proviso 
that  certain  cases  shall  come  before  the  full  bench.  But 
much  time  would  be  taken  up  in  examining  the  cases  so 
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far  as  U)  <letermiiie  whether  or  not  they  are  of  a  nature 
which  requires  that  they  should  be  heard  by  the  entire 
court. 

It  seems  to  me  that  is  a  difficulty  which,  standhig  by  itself, 
would  prove  an  insuperable  barrier  to  a  practical  success  of 
the  minoritv  scheme. 

Then,  again,  the  opinions  of  the  several  sections  would 
necessarily  be  reported  as  those  of  the  district  and  circuit 
now  are ;  and  there  might  be  a  conflict  of  opinion,  one  divi- 
sion of  the  court  sitting  in  the  trial  of  a  cause  delivering  an 
opinion  of  a  particular  character,  and  another  department 
of  the  same  court,  in  a  case  involving  a  similar  question, 
delivering  an  opinion  of  an  opposite  nature.  Where,  then, 
would  be  that  uniformity  of  law  which  is  said  to  be  so 
desirable  and  indispensable? 

Suppose  a  case  is  heard  before  a  division,  and  an  opinion 
delivered,  and  the  case  then  reheard  before  the  full  bench, 
and  the  opinion  of  the  division  overruled.  Tlie  judgment 
of  the  division  would  onlv  be  like  that  of  a  circuit  or 
appellate  tribunal,  whose  opinions  may  go  up  for  revision, 
and  the  high  dignity  of  the  Supreme  Court  would  be 
impaired. 

In  my  judgment  it  is  not  the  office  or  function  of  the 
court  of  last  resort  to  trv  controversies  between  individuals. 
Incidentally  it  does  declare  rights  between  man  and  man  in 
the  cases  brought  before  it ;  but  it  was  said  long  ago  by  a 
great  judge  that  the  chief  duty  of  courts  of  justice — and,  let 
me  add,  far  more  the  chief  duty  of  tlie  highest  judicial 
tribunal  known  to  human  government — to  declare  the  law 
and  the  principles  of  justice,  and  only  incidentally  to  decide 
the  rights  and  interests  of  the  parties  to  the  particular  cause 
before  them. 

To  select  out  a  question  of  law  ui)on  which  some  case  may 

depend,  and  decide  it,  rec^uires  much  less  time,  but  a  far 
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higher  order  of  leanung  and  abihty,  than  it  does  to  apply 
the  settled  law  to  the  facts  involved  in  a  case  before  a  trial 
court. 

One  great  difficulty  under  which  tlie  court  now  labors 
might  be  overcome  by  a  modification  of  its  rule«.  I  refer  to 
the  practice  of  taking  to  that  court  bushels  of  pleadings  and 
proofs  to  obtain  judgment  on  a  single  grain  of  difference 
between  the  parties.  I  think  tlie  rules  should  be  sa  changed 
as  to  require  a  selection  and  certification  to  the  court  of  last 
resort  of  just  the  (juestion  of  difference  which  the  court  is 
asked  to  decide.  It  would  thus  be  spared  the  labor  now 
imposed  upon  it  of  examining  voluminous  records  of  no 
importance  to  the  controversy,  and  of  no  interest  to  the  pro- 
fession or  the  country. 

It  is  argued  in  favor  of  the  minority  report  that  the  estab- 
lishment of  appellate  courts  would  not  bring  justice  any 
nearer  to  the  people  of  the  various  circuits,  or  but  little 
nearer,  than  if  they  should  go  to  Washington.  In  my  own 
state  of  Illinois  we  have  a  ( Vntral,  a  Northern,  and  a  Southern 
grand  division  of  the  state  for  sessions  of  the  Supreme  Court, 
thus  obviating  the  necessity  of  long  journeys,  and  in  that 
way  the  administration  of  justice  has  been  brought  con- 
veniently near  to  every  suitor.  The  national  appellate  courts 
proposed  in  the  majority  report,  may  be  required  to  hold 
sessions  at  different  points  in  the  several  circuits,  and  thus 
bring  the  administration  of  justice  reasonabh''  near  to  all 
litigants. 

A  few  words  touching  the  right  of  appeal.  It  is  a  re- 
proach to  our  administration  of  justice  that  there  has  been 
so  much  aj)pellate  litigation  without  regard  to  whether  there 
was  probable  cause  for  litigation  or  not.  There  should  always 
be  a  probable  cause  upon  which  to  base  an  ai)peal — some 
])oint  upon  which  the  court  has  probably  erred  and  a  re- 
versal may  be  obtained.     I  deny  entirely  that  there  should 


(JKNEKAL  MINUTES.  55 

Ix?  an  a[)peal  as  a  matter  r>f  ri,j2:lit  wliere  any  particular 
amount  of  dollars  is  involved,  hut  would  rather  siiy  it 
should  he  limited  to  those  causes  which,  from  the  nature  of 
the  questions  raised  or  of  the  subject-matter  of  the  contro- 
versy, are  (U*emed  fit  to  be  carried  to  the  court  of  last  resort. 

The  matter  should  be  regulated  in  sucfh  a  way  as  to  ])re- 
vent  the  multitude  of  appeals  taken  for  delay  or  other  vexa- 
tious rea.«oiis. 

Now,  it  is  said  the  decisions  of  these  proposed  appellate 
courts  w'ill  tend  to  create  a  kind  of  **  local  law/'  peculiar  to 
each  circuit,  and  difiering  fnmi  the  others.  That  does  not 
seem  to  me  to  be  a  sound  objection.  We  now  receive  the 
decisions  of  the  circuit  and  district  courts  in  the  Fedei^al  Be- 
porter  from  week  to  week. 

The  profession  are  becominti;  better  acquainted  with  the 
national  judges  than  they  have  hitherto  l)een,  or  could  bo 
without  such  a  medium  of  communication. 

This  jmblication  of  their  opinions  from  week  to  week 
brings  the  views  of  the  circuit  and  district  judges  in  Cali- 
fornia before  the  judges  of  Massachusetts  and  Vermont,  and 
vice  versa,  and  Avill  necessarily  tend  to  make  their  decisions 
harmonious  and  of  a  higher  character. 

Should  conflicting  opinions  appear,  immediate  stei)s  would 
be  taken  to  remove  a  test  cause  to  the  Supreme  Court  for 
examiiuition  and  final  determination,  as  has  been  the  prac- 
tice in  Illinois. 

As  to  the  expense  of  establishing  the  proi)Osed  intermediate 
courts,  I  think  it  is  not  deserving  of  serious  consideration. 
No  part  of  the  treasure  of  the  nation  ever  has  been,  or  will 
be  expended  for  a  puri)Ose  more  precious  to  the  ])eoj)le  than 
the  administration  of  justice.  Tntil  we  have  ceased  to 
blush  over  expenditures  of  a  different  character,  we  need 
hardly  pau.se  to  consider  %vhether  a  few  thousand  dollars  more 
can  be  spared  for  the  support  of  courts  of  justice. 
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I^et  nie  also  observe,  in  passing,  that  it  is  a  great  evil  that 
public  questions  in  \vhi(*h  the  whole  peo]>le  are  interested 
are  left  to  find  their  way,  through  some  i)rivate  ({uarrel,  up  to 
the  judicial  tribunal  of  last  resort.  This  is  an  evil  tliat 
cannot  be  changed  too  soon.  It  ought  never  to  have  been 
tolerated  under  our  system  of  jurisprudence.  Provision 
should  luive  been  made  long  ago  for  direct  api)lication  to 
that  court  by  (-ongress,  or  the  Chief  Executive,  or  by  any 
state  of  the  Union,  for  the  decision  of  any  (question  of  great 
public  moment,  such  as  the  power  to  make  paper  a  legal 
tender,  or  the  right  to  tax  the  process  of  state  courts.  Why 
should  not  a  state  have  maintained  an  original  bill  in  the 
Supreme  Court  to  declare  the  unconstitutionality  of  the  old 
internal  revenue  tax  on  its  judicial  f)rocess?  There  would 
seem  to  be  no  greater  difficult}'  in  such  a  case  than  in  a  com- 
mon suit  in  equity  to  declare  a  trust  or  to  interpret  a  will. 
Such  suits  would  be  a  relief  in  their  directness,  simplicity, 
and  prevention  of  a  multiplicity  of  litigation,  rather  than 
an  additional  burden. 

Let  me  detain  you  a  moment  longer  to  recur  to  some  of 
the  points  urged  and  questions  asked  by  the  learned  gentle- 
man (Mr.  Phel|)s)  who  submitted  the  minority  report.  He 
asks,  Would  any  one  change  the  present  system  were  it  not 
for  the  necessity  ? 

I  answer,  Yes ;  it  ought  to  be  changed,  because  the  increase 
of  cases  in  the  national  coin*ts,  and  especially  in  the  Supreme 
Court,  will  continue  with  the  growth  and  development  of 
the  country  until  the  utmost  powers  of  the  members  of  that 
tribunal  will  be  exhausted  and  overwhelmed,  unless  an  addi- 
tional tribunal,  like  that  of  the  proposed  appellate  court, 
shall  be  establislied. 

It  is  also  inquired  whether  it  makes  any  difference  what 
the  judges  absent  from  the  bench  are  doing  ?  I  think  it  makes 
a  very  serious  difference  whether  two  or  three  justices  of  the 
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Supreme  Court  of  the  United  States  are  sitting  in  another 
room  in  the  ('apitol,  and  there  forming  and  delivering 
opinions  to  be  promulgated  through  the  country  as  the 
opinions  of  that  court.  The  more  I  reflect  upon  this  ques- 
tion, the  more  it  seems  to  me  that  all  the  evils  which  are 
feftred  from  a  conflict  or  difference  of  opinion  among  different 
appellate  courts  would  be  aggravated  many  fold  by  the  pro- 
posed division  of  the  >Supreme  Court  into  sections  or  depart- 
ments. 

Let  me  suggest  to  our  learned.friends  that  they  themselves 
are  really  proposing  a  system  of  intermediate  courts;  for 
what  are  the  proposed  sections,  sitting  as  se]>arate  tribunals, 
though  held  by  justices  of  the  Supreme  Court,  but  inter- 
mediate courts  of  appeal  between  the  circuit  courts  and  the 
one  Supreme  Court?  If  the  jus-tices'of  the  Supreme  Court 
are  to  sit  in  a  tribunal  (•omj)osed  of  two  or  three,  it  will  be 
as  when  they  sit  in  the  discharge  of  circuit  (hities,  and  not 
as  justices  of  a  last  and  final  determination.  I  submit,  then, 
that  the  mincxrity  plan  is  only  another  form  of  an  inter- 
mediate court,  which  we  think  would  soon  be  overwhelmed 
^vith  the  duties  i)ressing  upon  it,  and  would  more  and  more 
disable  those  judges  from  performing  their  highest  judicial 
functions  in  the  manner  in  which  they  ought  to  be  dis- 
charged, and  would  be,  but  for  the  i)ressure  of  business  upon 
tlie  court. 

A  serious  constitutional  question  is  involved  in  the  i)lan 
urged  by  the  minority  report-  Able  lawyers  and  judges 
gravely  doubt  whether  such  a  division  as  is  proposed  would 
be  constitutional.  T^t  me  waive  that  question,  for  the  sake 
of  the  argument,  and  consider  the  ])robability  of  success  in 
the  practical  working  of  the  contending  i)lans.  It  seems  to 
me  that  uj)on  that  ground,  without  touching  the  constitu- 
tional ([uestion,  we  shall  easily  reach  a  conclusion  that  the 
safest   experiment  to  try  is  thnt  which  promisees  tlie  largest 
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measure  of  succe^^s ;  that  which  can  witli  the  least  difficulty 
be  put  in  practice,  and,  if  not  successful,  most  easily  changed ; 
and  that  is  the  system  of  the  proposed  intermediate  courts 
of  ap])eal. 

We  cannot  justly  compare  this  country  with  England,  as 
our  learned  friend  (Mr.  Phelps)  has  done.  That  country  is 
mucli  smaller  in  extent,  many  centuri(»s  older,  much  further 
advanced  in  the  settlement  of  its  business  and  the  determina- 
tion of  questions  evolved  in  the  course  of  civilization.  This 
vast  Republic,  embracing  so  many  great  and  varied  interests, 
the  sources  from  which  (piestions  of  the  most  complicated 
and  impoiiant  nature  have  arisen  and  must  arise,  is  a  very 
different  field. 

Neither  do  I  think  it  a  just  objection  that  in  the  large 
cities  the  i)roi)osed  intermediate  courts  would  not  be  able  to 
keej)  uj)  with  the  business;  for  a  great  city  like  New  York, 
or  ( liicago,  ought  proportionately  to  have  twice  or  three  times 
as  many  judges  as  the  number  lecpiired  in  a  country  circuit. 

I  will  not  detain  the  Association  to  reply  t<*  the  suggestion 
that  the  ])roposed  eighteen  new  ju<lges  c(»nstitute  the  eigh- 
teen most  jjotent  ai'guments  in  support  of  the  Davis  bill, 
because  it  is  hardly  germane  to  the  subject,  and  there  are 
greater  and  higher  interests  involved. 

In  conclusion,  after  a  patient  and  j>ainstakijig  examination, 
not  onlv  for  mvself  and  mv  associates  here,  but  also  in  behalf 
of  many  others  whose  views  have  been  ex{)ressed  to  me,  I  ask 
this  Association  to  declare  its  judgment  in  favor  of  the  pro- 
posed intermediate  ajipellate  courts.  The  bill  embracing 
that  plan  has  already  receivinl  the  sanction  of  the  United 
States  Senate, — no  mean  indorsement,  when  that  body  con- 
tains so  many  eminent  jurists.  It  now  goes  to  the  House 
of  Rej)resentatives:  an<l,  apjn-ovcd  by  j)ublic  opinion  and 
indorsed  bv  such  an  Association  as  this,  it  can  hardlv  fail 
to  become  a  law,  and  afford  the  desire(l  relief 
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W.  H.  H.  Russell,  of  Misvsouri,  said : 

Mr.  President,  Gentlemen  of  the  Bar  Association,  and 
Ladies, — I  hope  the  measure  recommended  by  the  majority 
of  the  committee  may  never  go  into  force  and  effect ;  it  is 
one  of  the  most  dangerous  measures  ever  submitted  to  the 
<x)nsideration  of  the  Congress  of  the  United  States. 

Since  the  very  able  rei)orts  of  the  distinguished  committee 
have  been  carefully  j)rei)ared  and  submitted  to  this  Associa- 
tion, it  becomes  every  member  of  the  American  Bar  Associa- 
tion to  consider  with  the  utmost  care  the  vote  whicli  he  is 
to  give  upon  this  measure. 

It  strikes  at  the  foremost  pillar  of  the  fabric  of  this  Repub- 
lic— the  judicial  system  of  the  United  States. 

Let  us  pause  and  consider  for  a  moment  some  of  the 
features  that  underlie  tliis  measure. 

Of  couiNc,  my  friend  from  Chicago  (Mr.  Bonney)  supjiorts 
this  bill,  because  it  emanated  from  the  judiciary,  or  part  of 
the  judiciary,  of  the  state  of  Illinois;  and  allow  me  to  pause 
there  just  one  moment. 

I  regret  to  differ  from  my  colleague  from  Missouri  (Mr. 
Hitchcock),  and  am  sorry  I  cannot  construe  this  bill  as  lie  does. 

In  June,  1878,  there  was  a  call  signed  by  the  most  dis- 
tinguished members  of  the  Bar  of  the  United  States,  such  as 
B.  H.  Bristow,  of  Kentucky ;  W.  M.  Evarts,  of  New  York ; 
Randolph  Tucker,  of  Virginia,  and  some  twelve  other  gentle- 
men, calling  members  of  the  Bar  throughout  the  United 
Stiites  to  form  a  Bar  Association,  whereby  delegates  repre- 
senting the  profession  in  all  parts  of  tlie  country  might  meet 
together  annually  for  a  comparison  of  views  and  friendly 
intercourse.  Its  object  was  to  be  "  to  advance  the  science  of 
jurisprudence,  promote  the  administration  of  justice  and 
uniformity  of  legislation  throughout  the  Union,"  etc. 

No  higher  or  worthier  object  could  we  have  in  view  than 
that ;  but  we  never  shall  attain  such  an  object  by  suj)porting 
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such  a  measure  as  the  one  embraced  in  this  Davis  bill,  so- 
called. 

I  must  oppose  the  resolution  of  my  friend  Mr.  Hitchcock 
because  it  seeks  the  adoption  of  the  Davis  plan,  which  con- 
sists, as  we  have  heard,  in  the  proposed  establishment  of 
nine  intermediate  courts,  of  five  judges  each,  and  limiting 
the  jurisdiction  to  $10,000.  If  there  is  any  member  advo- 
cating that  bill  who  can  say  that  the  administration  of  jus- 
tice is  promoted  by  such  a  limitation,  I  cannot  agree  witti 
him ;  because  one  citizen  of  this  Republic  may  have  a  case 
involving  $9,000  cannot  go  the  Supreme  Court  of  the  United 
States  under  this  proposed  i)lan,  while  another  one,  who  may 
be  a  wealthy  corporation,  who  has  S10,000  involved,  can 
avail  himself  of  that  resort.  Does  such  a  state  of  afFaii's  as 
that  harmonize  with  the  principle  laid  down  by  the  distin- 
guislicd  jurist  Judg(*  Story,  Avhosc  language  has  been  recalled 
here  this  evening?  That  autlior  says  one  of  the  funda- 
mental objects  of  a  good  government  must  be  the  adminis- 
tration of  justice.  I  venture  to  suggest  there  is  no  justice  at 
all  in  a  meiusure  that  provides  an  aj)j)eal  for  $10,000,  and  re- 
fuses it  for  $0,000. 

To  ol)tain  a  final  decision  by  the  Supreme  Court  in  any 
case  under  this  Davis  method,  the  amount  involve<l  must  be 
$10,000,  exclusive  of  cost-^;  a  sum  so  large  that  it  is  ])racticallj' 
a  denial  of  justice  to  the  majority  of  suitors. 

I  could  not  make  a  more  forcible  illustration  than  bj" 
quoting  a  few  words  from  the  elo(jueut  language  of  one  of 
the  most  able  statesmen  Kngland  ever  imxluced  —  Lord 
Brougham.  In  one  (►f  his  masterly  efforts,  in  discussing  a 
bill  like  this,  lie  said :  "  It  was  the  boast  of  Augustus  that 
he  found  Rome  of  lu'ick.  and  left  it  of  Tuarble;  but  how  much 
nobler  shall  it  be  Un-  that  sovereign  who  can  have  it  to  say 
he  found  law  dear,  and  left  it  cheaj);  found  it  the  patrimony 
of  the  rich,  left  it  the  legacy  of  the  poor:  found  it  a  sealed 
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book,  left  it  an  open  page  and  living  letter ;  found  it  a  two- 
edged  sword  of  oppression,  left  it  the  staff  of  honor  and 
innocence  ?" 

Yet  the  committee,  by  its  majority  report,  asks  the  Ameri- 
can Bar  Association,  which  we  have  been  told  in  one  of  the 
addresses  is  conservative  in  its  nature,  to  ask  a  tribunal 
which  sings  only  to  the  music  of  the  almighty  dollar,  to 
pass  a  measure  which  compels  a  man  of  under  $10,000  to 
submit  to  one  of  the  most  dangerous  features  of  legislation 
of  the  present  time. 

The  gentleman  from  Chicago  (Mr.  Bonney)  spoke  about 
the  matter  of  expense,  and  said  that  was  not  an  element  to 
be  entered  into.  I  venture  to  disagree  with  him ;  it  is  an 
element,  and  an  important  one.  The  expense  in  the  Federal 
judiciary  has  increased  largely  since  18(59-70;  and,  instead 
of  diminishing,  the  business  of  the  Supreme  (Vmrt  of  the 
United  States  lias  increased. 

Will  the  establishment  of  these  additional  courts,  from 
which  appeals  may  be  taken,  diminish  the  business  of  the 
Supreme  (""ourt?  No;  it  will  largely  increase  it,  and  it  will 
very  largely  increase  the  expense. 

In  1<S50  the  Federal  judicial  expense  was  ^467,0()U;  in 
1800,  $900,000;  in  1805,  ^1,108,000;  in  1870,  §2,392,000; 
in  187o  the  expense  of  the  Federal  judiciary  of  this  Re- 
public had  increase<l  to  over  $3,000,000;  and  you  would 
put  the  additional  expense  of  nine  additional  tribunals, 
thus  incurring  a  heavy  expense  for  the  taxpayers  of  this 
country  to  bear  in  addition  to  what  is  now  upon  their 
shoulders. 

Will  any  logic,  such  as  was  suggested  by  my  friend  from 
Chicago,  convince  the  citizens  of  this  Republic  that  such 
legislation  is  wise? 

Of  the  present  num])er  of  cases  in  the  Supreme  Court,  one- 
half  of  them   come   from    live   states — New  York,   IlliiU)is, 
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Louisiana,  Missouri,  and  Pennsylvania.    1  refer  to  the  present 
docket  of  tliat  court;  it  shows: — 

New  York,       .  .  .  .  .  .  156 

IIlinoiK,  .  .  .  .  .  .  .    8<> 

I>()nisiiina,         .  .  .  .  .  .  .    8() 

Missouri,  .  .  .  .73 

Pennsylvania,  .  .  .  .56 

District  of  (>>luui])ia,  .....    53 

That  will  give  some  idea  of  the  distribution  of  the  busi- 
ness of  the  several  shites  in  that  court. 

The  gentleman  from  Chicago  urged  as  a  reason  why  we 
should  adoj)t  this  method,  that  it  liad  passed  tlie  Senate  of 
the  United  States.  What  of  tliat?  It  has  yet  to  pass  tlie 
House  of  Hej)r(*sentatives,  wliose  nu^mliers  come  nearer  to 
the  people.  I  am  in  the  confidence  that  they  will  not  jmss 
the  bill  offered  bv  the  senator  from  Illinois. 

I  hope,  Mr.  President,  that  every  meml)er  will  carefully 
consider  the  elements  contained  in  the  minority  rejmrt,  and 
C(mtrast  them  with  the  report  of  the  majoritj'.  1  trust  that, 
when  you  come  to  vote  u]K)n  it,  you  will  vote  down  tlie 
majority  rej)ort,  and  say  that  this  Davis  bill  shall  not  receive 
the  recognition  of  the  American  Bar  Assoeiation. 

Upon  motion,  the  Association  adjovn-ned  until  10  o'clock 
Fridav  morning. 


FrUhnj  Minniny,  AikjuM  11. 

The  meeting  was  called  to  order  at   10  o'clock  A.  M.,  by 
the  President. 

Isaac  M.  Jordan,  of  Ohio,  read  a   paper:  "Trial  by  Jury; 
its  Defects  and  their  Kemedies.''     (See  Appendix.) 

l'j)on  the  conclusion  of  the  reading — 
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John  \V.  Stevenson,  of  Kentucky,  requested  that  his 
motion  relative  to  the  i)iace  of  the  next  Annual  Meeting  be 
taken  from  the  table.     He  said  : 

I  have  here  a  modified  resolution  to  offer  in  place  of  the 
original : 

Resolved,  That  the  Executive  Committee  be  requested  to 
call  the  next  Annual  \feeting  of  the  Association  at  the 
Green  Brier,  White  Sulphur  Springs,  W.  Va.,  i)rovided 
satisfactory  arrangements  can  be  made  as  to  terms  and 
transportation. 

Benjamin  A.  Willis,  of  Xcw  York : 

1  hope  the  last  part  of  that  will  be  eliminated ;  I  don't 
know  that  we  want  to  get  there  lialf  rates,  and  as  for  the  other 
part,  we  will  trust  ourselves  in  the  hands  of  the  West  \'ir- 
ginians.  I  move  to  amen<l  the  resolution  by  striking  out 
all  after,  and  including,  the  word  "  provided,"  thus  leaving 
the  resohition  in  its  original  purity. 

StH-onded  bv  William  Preston,  of  Kentuckv. 

Mr.  Stevenson : 

1  accept  the  amendment,  and  ask  the  StHTctary  to  read  tlie 
original  resolution. 

The  Secretary  then  read  the  original  resolution. 

L.  P.  Poland,  of  Vermont : 

That  original  resolution  fixes  the  time ;  I  think  that  should 
b<»  left  as  a  matter  of  after  considei'ation. 

Mr.  Stevenson  : 

I  agree  to  that  also. 

The  Si'cretary  then  read  the  original  resolution,  which 
amended  is  worded  as  follows: 

Resfjlred,  That  the  next  meeting  of  the  American  Bar 
Association  be  held  on  the dav  of  August,  lS.s;>,  at 
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the  Green  Brier,  White  Sulphur  Springs,  in  Green  Brier 
County,  West  Virginia. 

A  division  being  called  for  upon  the  adoption  of  the  reso- 
lution, it  was  taken  by  a  rising  vote,  resulting  as  follows : 

In  favor  of  the  resolution,  38 ;  opposed,  27. 

U.  M.  Rose,  of  Arkansas,  oflFered  the  following  resolution : 

Resolvedy  That  on  the  argument  of  the  pending  question, 
each  speaker  shall  be  limited  in  time  to  ten  minutes ;  Pro- 
vided, That  this  limitation'  shall  not  apply  to  any  member  of 
the  reporting  committee. 

The  resolution  was  seconded  by  Chas.  A.  Peabody,  of  New 
York,  and  unanimously  adopted. 

WilHam  Allen  Butler,  of  New  York,  offered  a  resolution 
as  folloAvs : 

Ilemhrd,  That  the  (.'ommittee  on  Juris{)rudence  and  Law 
Reform  be  authorized  to  make  any  verbal  changes  in  the 
draft  acts  submitted  by  them  which  they  may  think  neces- 
sary to  render  the  same  more  perfect. 

This  resolution  was  also  adopt^nl. 

Luke  P.  Poland  reported  an  additional  list  of  names  of 
proposed  members,  all  of  whom  were  elected. 

The  President : 

The  business  now  in  order  is  the  continuation  of  the  debate 
of  last  night,  upon  the  accei)tation  of  the  majority  report  on 
business  in  the  Supreme  (.\)urt. 

After  the  resolution  had  been  re^ad  by  the  Secretary — 

William  M.  Evarts,  of  New  York,  said  : 

Mr.  President  and  (jcntlemen  of  the  Association, — By  the 
courtesy  of  the  (liairman  of  the  committee,  Mr.  Phelps, 
with  whom,  in  the  minority  rei)()rt,  I  had  the  honor  to 
agree,  it  has  been  understood  that  I  would  close  the  pre- 
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sentation  of  the  views  of  the  minority ;  and  as  no  disposi- 
tion has  heen  shown  on  that  side  to  press  the  discussion 
further,  1  may  assume  that  whatever  1  shall  present  will 
be  regarded  as  completing  our  contribution  to  the  discus- 
sion ;  and  after  wx^  shall  have  had  the  j)leasure  of  listening 
to  some  arguments  in  reply  upon  the  other  side,  we  may 
hope  that  the  Association,  by  its  own  consideration  of  the 
reports,  by  its  ow-n  intelligence,  further  unassisted  by  the 
committee,  will  be  ready  to  ex])ress  its  views  in  its  vote. 

I  move  to  amend  the  resolution  by  striking  out  the  word 
^*  majority,"  and  inserting  the  word  "  minority." 

I  may  be  excused  for  a  moment  in  calling  attention  to  the 
general  function  of  a  government  in  providing  justice  for  the 
needs  of  the  people  over  which  it  rules.  I  am  disiK)sed  to 
think  there  is  very  little  difference  of  view  on  that  general 
question.  As  Mr.  Burke  has  said,  justice  is  the  main  policy 
of  all  human  society;  yet  in  the  administration  of  that  great 
trust  reposed  in  government,  it  cannot  be  said  that  it  is  an 
inherent  duty  in  government,  on  that  great  head  of  its 
authority,  to  give  a  day  in  court,  on  all  their  controversies, 
great  or  small,  to  the  humble  or  the  proud,  to  the  strong  or 
to  the  weak,  more  than  once. 

Every  court  of  every  civilized  and  moral  government 
should  be  a  good  court.  It  should  have  a  judge  competent 
and  upright;  it  should  have  jmnciples  of  justice  and  of  pro- 
cedure that  are  honest  and  suitable ;  and  when  the  govern- 
ment has  opened  its  courts  once  to  all  its  citi/.ens,  it  has 
done  its  duty,  in  that  regard,  to  the  particular  citizen, 
whether  he  be  great  or  small.  What,  then,  further,  is  there 
in  the  system  of  judicature  or  jurisprudence,  of  judicial 
establishment  or  of  maxims  of  administration,  excei)t  to 
see  to  it  that  the  same  justice  is  administered  in  all  the 
courts — ^to  the  humble  and  the  proud,  the*  weak  and  tlie 
strong,  the  rich  and  the  poor  ? 


(M)  AMKRR'AX   BAR  ASSOCIATION. 

And  out  of  tliat  obligation  ti:ro\vs  the  ostablishnient  of 
appellate  systems,  without  which  the  natural  divergence 
of  different  minds  and  different  courts,  however  intelligent 
and  however  upright,  would  soon  make  a  tangle  and  a 
discord  of  what  should  be  jdain  and  uniform  ;  and  that  is  the 
best  apj)ellate  system  that  has  the  most  direct  connection 
between  all  the  courts  of  original  jurisdiction  and  the  final 
unity  of  th^  law  that  presides  over  them  all.  Whatever  of 
intervention,  wjiatever  of  interception,  whatever  of  delay^ 
whatever  of  new  argum(Mits  and  new  divergence  arise,  what- 
ever the  steps  of  ap])eal,  is,  in  so  far,  a  departure  from  the 
true  theory  of  unity  and  simplicity  and  equality. 

The  framers  of  our  Constitution,  Mr.  President,  were  as 
wise,  as  well  equipj)ed,  as  sagacious  and  circumspect  in  the 
framing  of  the  judicial  as  in  any  other  department  of  gov- 
ernment. The  p(*ople  admire,  the  world  admires,  the  wisdom 
of  their  political  arrangements ;  the  lawyers  better,  perhaps 
— the  lawyers  of  all  countries — admire  the  judicial  estab- 
lishment of  the  United  States. 

It  has  furnished  a  model  for  th(»  growing  communities  of 
the  states,  and  I  think  it  is  the  ])rofessional  opinion  that,  in 
so  far  as  the  state  I'stablishments  have  varied  from  that  great 
model,  they  have  yielded  to  circumstantial  and  temporary 
impressions,  and  lost  sight  of  tlie  })ole-star  l>y  which  the 
Avhole  svstem  should  be  steered. 

There  was  a  clear  insight  into  this  {)rimarv  principle  which  I 
liave  insisted  upon  when,  in  a  few  brief  words,  the  Constitution 
prescribed  that  there  sliould  be  onk  Suj)reme  Court.  But  that 
was  but  a  title,  unless  the  Constituti(m  defined  what  was  meant 
bv  the  unitv  and  what  was  meant  bv  the  su])remacv.  And 
in  a  few  words — every  one  of  which  bears  the  impression  of 
wisdom,  every  one  of  which  will  suffice  to  the  exigencies  of  the 
vast  poj)ulace  of  a  wealthy  c(jmminiity  as  for  the  sparse  pop- 
ulation and  tlie  moderate  interests  to  which  it  was  originally 
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apj>Iie(i — we  liave  a  definition  as  to  wlierein  the  supremacy 
of  the  Supreme  Court  itself  existed,  and  wliereby  it  shall 
l>e  maintained;  and  I  appear,  as  does  the  portion  of  the 
committee  witli  whom  I  concur,  to  maintain  the  Constitu- 
tion and  the  frame  that  our  forefathers  gave  to  the  judicial 
svstem  of  the  United  States :  to  be  deterred  bv  no  width  of 
territory,  magnitude  of  interests,  or  vastness  of  population 
from  adhering  to  the  jKnnt  that  there  shall  be  but  one 
Supreme  Court,  and  that  there  shall  be  a  stej)  at  cmce  fn)m 
tlie  courts  of  original  jurisdiction  to  that  Supreme  Court. 

But  now  for  the  first  time  there  is  proposed  a  departure 
from  the  scheme  of  the  framers  of  the  government,  and  the 
interposition  of  another  court  that  is  to  be  supreme  and 
final  in  a  great  mass  of  the  litigations  of  this  people. 

We  all  agree  as  to  the  great  pressure  upon  the  judicial 
establishment,  growing  out  of  no  misfortune  and  no  dis- 
aster; of  no  disappointment  of  the  patriotism  and  the  hope 
of  our  fathers  or  of  the  succeeding  generations;  but  simply 
by  the  magnificence  of  the  results  which  have  grown  out 
of  the  great  institutions  that  we  have  inherited.  It  is  our 
j>ro?*perity ;  it  is  our  wealth;  it  is  our  pojmlation  ;  it  is  our 
vast  territory ;  it  is  the  immense  development  of  science  and  of 
art  that  makes  this  great  country  full  of  living,  independent, 
individual  men ;  that  teaches  them  their  rights  and  makes 
them  dare  to  maintain  them  ;  that  conducts  them  in  obedi- 
ence  to  the  law,  and  makes  them  all  bow  to  its  maintenance 
and  its  authority;  that  crowds  our  courts  with  the  ste])s  of 
the  votaries  of  justice  that  are  drawn  unto  them ;  and  the 
question  is  for  us  not  how  we  shall  repel  tliem,  but  how  we 
shall  welccmie  and  accommodate  them. 

The  business  of  the  Supreme  (.'ourt  may  be  separated 
from  that  of  the  courts  of  original  jurisdiction  in  the  question 
of  inconvenience  or  of  pressure  which  we  are  considering. 
AVe  have  the  fact  that  the  court,  grown  up  as  it  has,  and 
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constituted  as  it  is  in  meinl)ership  and  in  numbers,  with  its 
enlarged  business,  is  no  longer  ade<juate  to  control  the  ad- 
ministration of  its  Inisiness  so  as  to  satisfy  the  rightful 
demands  of  suitors  for  its  speedy  and  effective  distribution. 

There  are  but  two  modes  of  disposing  of  this  difficulty. 
Either  the  Supreme  ( 'ourt  must  ))e  put  into  a  course  of  ad- 
ministration ot  it«  functions,  which  will  enable  it  to  discharge 
its  great  duty  as  the  only  Supreme  Court ;  or  else,  in  despair 
of  maintaining  the  great  idea  of  the  judicial  establishment, 
we  must  dei)rive  it  of  part  of  its  business,  and  give  it  to 
others. 

The  measure  of  the  minority  undertakes,  while  it  preserves 
the  full  bench  for  all  the  great  constitutional  questions  of 
its  peculiar  jurisdiction,  to  distribute  the  hearing  of  private 
causes  among  (quorums  of  a  less  number  than  the  full  bench. 
It  is  demonstrated  by  the  statistics  that  if  you  will  give  this 
court  the  working  force  of  two  quorums  to  do  the  general  busi- 
ness of  the  country,  without  further  change,  you  will  work 
down  the  present  accumulations  in  a  few  years,  and  thereafter 
maintain  the  business  of  the  court  where  it  wull  not  fall 
into  arrears  again.  All  that  is  desired  will  be  accomplished 
without  depriving  citizens  of  any  state  of  the  rights  that 
they  now  possess  in  the  matter  of  appeals,  and  without  rob- 
bing the  court  of  its  entire  supremacy  as  an  appellate  court, 
nor  embarrassing  the  steps  of  revision  by  interposing  a  new 
stage  of  interest  and  litigation.  This  is  worth  accomplish- 
ing, if  it  can  be  done,  and  I  have  heard  no  adequate,  no  very 
thoroughly  considered  objection  to  this  method,  except  what- 
ever there  may  be  in  the  doubt  as  to  its  constitutionality, 
which  1  shall  consider  briefly  at  an  a])propriate  stage  in  my 
remarks. 

All  other  objections  tliat  favor  the  intermediate  establish- 
ment, seem  really  to  carry  a  preference  over  the  scheme  of 
ONE  Supreme  Court  in  favor  of  the  arrangement  of  groups 
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of  states  to  have  for  their  final  administration  of  justice, 
in  the  great  mass  oif  the  litigations  of  their  population,  a 
supreme  provincial  court,  that  never  introduces  the  Supreme 
-Court  at  all  into  its  discussions. 

What  is  there,  then,  in  the  Constitution  that  bears  upon 
-either  of  these  methods,  or  upon  either  of  these  prin- 
cipal considerations  of  the  unity  and  of  the  supremacy  of 
one  single  supreme  court  in  this  country?  In  the  first 
place,  the  provision  is  that  the  judicial  power  shall  be 
A^ested  in  one  Supreme  Court,  and  in  such  inferior  courts 
,as  Congress  may  establish.  Now,  the  sticklers  for  a  literal 
construction  of  the  provision  for  unity,  expressed  in  the 
single  word  "  one" — who  would  exclude  a  convenient  admin- 
istration of  that  unity  as  a  possible  resource  to  the  govern- 
ment, though  it  does  not  maintain  the  undivided  relation 
that  absolute  unity  might  be  supposed  to  exact — overlook 
what  is  the  principal  definition  of  the  tribunal  that  its  one- 
ness should  be  all,  and  cause  all,  its  supremacy.  And  where 
ndo  we -find  the  definition  of  its  supremacy?  Why,  in  the 
next  clause.  After  defining  the  original  jurisdiction  of  this 
tribunal,  (which  has  nothing  to  do  with  its  supremacy  what- 
ever) ;  having  said  what  shall  be  original  in  this  one  supreme 
tribunal,  in  explicit,  comprehensive,  and  peremptory  terms, 
it  continues  that  in  all  other  cases  before  mentioned,  (that  is 
in  the  whole  subject  of  Federal  jurisprudence  and  Federal 
judicial  establishment),  "  it  sliall  have  appellate  jurii^dietion 
in  law  and  in  fact,  with  such  exceptions  and  subject  to  such 
regulations  as  Congress  shall  make." 

Now%  whatever  Congress  can  properly  do  within  this  clause 
of  the  Constitution,  is  not  a  regulation  that  touches  the 
supremacy  of  the  Supreme  Court.  Whatever  else  it  may  do 
in  determining,  on  the  principles  of  general  policy,  what 
shall  be  the  regulations  of  appeals  and  what  sliall  be 
the  exception,  as  to   what  is  appealable    or   not  apj^eal* 
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able,  it  cannot,  in  the  spirit  of  this  clause  of  the  Constitu- 
tion, create  another  appellate  court  that  is  final  and  not 
subordinate  to  the  Supreme  Court.  Where  is  your  unity 
and  where  your  supremacy  gone  if,  under  that  clause— 
which  was  meant  merely  to  except  from  the  absolute  gen- 
erality that  every  subject  in  the  jurisdiction  of  the  courts 
below  shall  come  up — you  establish  another  appellate  court? 
When  the  Constitution  says  there  shall  be  such  inferior 
courts  as  Congress  may  choose  to  make,  they  may  multiply, 
they  may  become  as  numerous  as  the  stars  in  the  firmament, 
but  there  shall  be  but  one  sun.  There  shall  be  no  cluster  of 
stars  that  shall  interfere  with  the  gravitations  of  the  system 
in  respect  to  its  judiciary,  any  more  than  in  respect  to  its 
political  establishment. 

Let  me  call  your  attention  to  one  striking  feature  of  the 
Davis  bill  which  is  favored  by  the  majority  report. 

There  is  just  as  peremptory  a  provision  in  the  Consti- 
tution that  the  Supreme  Court  shall  be  an  appellate  court 
on  questions  of  fact,  as  there  is  that  it  shall  be  so  on 
questions  of  law.  And  yet  this  bill,  that  has  passed  the 
United  States  Senate,  absolutely  deprives  the  Supreme 
Court,  by  statute,  of  any  appeal  to  it  upon  questions  of 
fact,  except  on  the  single  subject  of  patent  law.  This  illus- 
trates the  danger  of  being  governed  by  forms  and  not 
substance  ;  for  if  they  could  have  passed  that  law  with  that 
merely  formal,  or,  so  to  speak,  colorable  exception,  they  could 
have  passed  it  without  any  exception  at  all,  and  our  learned 
friends  would  be  contending  that  the  provision  of  the  law  that 
robbed  the  Supreme  Court  of  one-half  of  its  supremacy,  and 
conferred  it  absolutely  upon  other  courts,  was  constitutional. 
By  this  measure  the  final  power  of  re-examining  facts  is 
given  to  newly  created  courts,  not  named  in  the  Constitu- 
tion. It  is  like  tearing  out  of  the  Constitution  the  clause  that 
gives  the  one  Supreme  Court  appellate  jurisdiction  as  to  fact. 
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Let  us  consider  whether  there  is  not  also  some  danger  that, 
in  the  revision  of  law,  there  may  be  an  equal  constitutional 
infraction,  when  there  are  final  courts  provided  that  are  ap- 
pellate and  conclusive  in  the  great  mass  of  litigation  of  the 
people.  Let  us  look  at  the  distribution  of  the  judicial  power 
in  the  matter  relating  to  the  great  constitutional  ideas  which 
are  to  preserve  the  state  governments  intact,  and  support  their 
frame  out  of  which  and  for  which  the  general  government  is 
provided.  If  there  be  anything  to  be  read  in  the  Constitution 
of  the  United  States,  it  is  Uiat  our  establishment  of  govern- 
ment, complex  and  difficult  as  it  is,  involving  systems  that 
may  run  against  one  another,  shall  be  carefully  limited  to 
the  two  political  autonomies  within  their  spheres  of  the 
states  as  individual  states,  and  the  Union  as  an  undivided 
indivisible  nation. 

I  will  not  dwell  upon  our  bitter  experience  that,  out  of 
fewer  elements  for  discord  than  ever  attended  the  progress 
of  a  people,  there  has  been  produced  a  vehement  collision, 
that  shook  the  states  and  the  nation  equally,  because  there 
came  to  be  an  aggregated  force,  combinations  of  states 
geographically  and  of  their  social  interests  that  was  not 
provided  for  in  adjusting  the  orbits  of  the  individual  states 
in  their  revolution  in  our  system  round  the  central  orb. 
And  now  I  find  that  under  motives  of  convenience,  and 
under  technical,  temporary,  and  superficial  influences,  is 
to  be  built  up  permanently  by  law,  under  our  Consti- 
tutions, groups  of  states  that  are  to  maintain  quasi' 
supreme  courts,  each  in  their  own  province  and  for  their 
own  interests. 

Look  at  the  arrangement  of  the  courts  of  first  instance,  or 
the  inferior  courts,  under  the  Constitution.  No  one  of  them 
goes  beyond  the  state.  There  is  no  court  that  sits  in  this 
country  but  the  Supreme  Court  that  has  jurisdiction  outside 
of  and  beyond  the  boundaries  of  individual  stiites.    We 
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have  an  arrangement  by  which  a  circuit  judge  becomes, 
pro  hdc  vice,  and  from  time  to  time,  a  part  of  the  court  in 
each  state  within  his  circuit.  But  the  court  never  goes 
beyond  the  state.  There  is  no  grouping  together  of  bar, 
of  jurisprudence,  of  judicial  combination  and  interests,  of 
zeal  and  pride  that  goes  beyond  the  single  district  in  which 
each  court  stands.  This  measure  is  an  introduction  into 
our  scheme  of  government  of  a  combination  of  a  group  of 
states  that  are  to  have  a  system  of  jurisprudence  peculiar 
to  each  combination. 

I  do  not  insist  here  upon  what  has  been  discussed — the 
danger  of  separate  and  independent  schemes  of  jurispru- 
dence. I  am  now  asking  you  to  see  the  innovation  upon 
what  I  regard — and  I  believe  every  thinking  man  regards 
— as  the  verv  basis  of  the  uiiitv  of  this  Government  and, 
it  seems  to  me,  of  the  independence  of  tlie  states.  By  this 
aggregation  of  provincial  courts  you  rob  the  states  of  a 
certain  part  of  their  individual  independence. 

I  regard  with  alarm  this  step  as  the  possible  commence- 
ment of  groups  of  states  whose  interests  will  become  diver- 
sified ;  a  separation  of  the  states  into  distinct  groups—of 
the  New  England  states,  of  New  York  and  Pennsylvania, 
of  the  Southern  states  and  the  Mississippi  Valley  states, 
the  Pacific  Coast  statues,  the  great  Northwest  and  the  great 
Southwest,  and  the  great  Central  states,  each  group  having 
a  separate  administration  of  justice,  separate  ideas  and  views, 
separate  policies  of  the  law. 

Why  is  it  we  cannot  sufficiently  provide  relief  for  the 
Circuit  Courts  by  an  increase  in  their  judicial  force  ?  The 
accommodations  needed  for  the  increased  population  and 
growth  of  business  are  felt  to  be  as  pressing  in  the  courts 
of  original  instance  as  in  the  Supreme  tribunal  at  Wash- 
ington. Why  not  preserve  the  idea  that,  however  much  you 
multiply  them,  however  many  more  judges  you  contribute 
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to  them,  you  yet  preserve  them,  as  a  groundwork  of  original 
jurisdiction,  with  no  appellate  authority  between  them  and 

* 

the  Supreme  Court  ? 

The  only  reason  for  any  change  is  that  the  business  caimot 
be  transacted  by  the  Supreme  Court  while  its  entire  judicial 
force  is  applied  to  the  consideration  of  every  private  cause. 
Who  is  it  that  thinks  it  is  wiser  and  better  to  have  an 
appellate  tribunal  of  nine  judges  rather  than  of  five?  I 
am  now^  looking  at  it  merely  as  a  tribunal  suitable  .in  its 
arrangement  for  the  hearing  and  determination  of  causes, 
and  having  no  considerations  of  a  political  or  politico-legal 
significance  in  the  problem.  I  think  we  would  all  agree 
that  five  judges  for  a  great  appellate  court  is  the  best  num- 
ber that  can  be  devised.  Five  admits  of  no  decision  except 
by  three.  Except  on  the  constitutional  cases  that  arise,  I 
think  the  court  might  well  enough  consist  of  but  five  judges. 
How  did  there  come  to  be  nine  ?  Was  it  ever  made  a  court 
of  nine  judges  as  an  appellate  court  ?  The  increase  in  the 
number  of  judges  of  the  Supreme  Court  was  always  the 
result  of  an  increase  in  the  number  of  circuits,  and  the 
nine  circuits  have  made  the  number  of  judges  nine ;  and 
but  for  the  inconvenience  of  increasing  their  number  as  an 
appellate  tribunal,  long  before  this,  instead  of  being  nine  cir- 
cuits, there  w^ould  have  been  fifteen.  This  idea  of  the  pres- 
ervation of  the  entire  judicial  force  of  the  Supreme  Court  in 
its  action  on  the  ordinary  cases  that  come  before  it,  has  kept 
down  the  increase  of  the  circuits  in  number.  But  we  have 
come  to  the  point  where  we  must  determine  whether  it 
is  an  essential  element  of  the  constitution  of  the  Supreme 
Court  that  its  entire  judicial  force  of  nine  judges  should 
be  applied  to  the  hearing  of  ordinary  and  everyday  causes. 
Does  any  lawyer  think  that  a  charter  party,  or  a  policy 
of  insurance  or  a  patent  ca^^e,  or  a  freight  case,  or  a  common 
carrier  case  needs  to  have  that  immense  breadth  of  judicial 
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force  applied  to  it  which  is  included  in  the  whole  bench  of 
nine  judges,  that  are  collected  there  not  for  that  purix)se  and 
that  idea,  but  because  there  are  nine  circuits  ? 

We  propose,  by  our  method,  to  take  hold  of  the  subject 
where  the  pressure  is,  and,  by  an  administrative  measure 
that  does  not  depart  from  any  fundamental  ideas  of  the 
Constitution,  enable  the  Supreme  Court  to  do  its  business. 
Is  it  constitutional  ?  I  agree  not  only  that  what  is  un- 
constitutional is  impossible,  but  that  any  grave  or  serious 
question  upon  a  matter  resi)ecting  the  Constitution  should  be 
carefully  abstained  from,  whatever  might  be  the  final  judg- 
ment about  it.  But,  as  I  say,  all  the  principles  and  ideas  of 
the  Constitution  are  maintained  and  observed  bv  maintain- 
ing  the  supremacy  of  the  Supreme  Court,  and  by  keeping  it 
the  single  Court  of  Appeal  in  the  country. 

Is  there,  then,  in  this  administration  by  sections  or 
quorums  that  we  propose,  any  departure  from  the  unity  of 
the  court  as  a  court,  or  its  supremacy  as  a  court  of  appeals? 
Manifestly  none,  unless  you  hold  that  under  our  govern- 
ment and  Constitution,  however  large  you  may  make  that 
court,  the  judges  must  all  sit  for  the  hearing  of  private 
causes.  You  mav  need  to  have  fifteen,  or  tvventv-one,  or 
even  forty-five,  for  aught  I  know,  if  the  smiles  of  Heaven  ; 

are  not  withdrawn  from  us.  Would  vou  sav  that  all  that 
number  must  necessarilv  sit  in  such  cases?  .  \ 

It  has  been  my  fortune  sometimes  to  argue  causes  in  the 
Supreme  Court  of  the  United  States  involving  great  ques- 
tions of  constitutional  law  or  general  juris{)rudence ;  but 
the  great  number  of  cases,  after  all,  that  I  have  had  to  do 
with  have  been  questions  under  statutory  or  common  law, 
involving  the  rights  of  private  parties;  and  it  has  always 
seemed  to  me  that  such  cases  could  be  effectuallv  and  satis- 
factorily  disposed  of,  and  ample  justice  done  by  a  less  num- 
ber of  judges  than  a  full  bench. 
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The  presence  of  so  many  judges  in  the  hearing  of  a  cause 
tends  to  the  responsibility  or  active  administration  of  the 
particular  cause  being  surrendered  to  one  or  two  of  the 
judges,  the  others  preserving  only  an  attitude  of  supervision 
and  criticism.  I  would  rather  have  three  judges  attending 
ad  idem,  and  with  the  same  measure  of  interest,  to  every 
discussion,  than  a  larger  number  who,  finding  no  necessary 
or  proper  occupation  for  so  great  a  judicial  force,  leave  the 
administration  necessarily  to  the  active  responsibility  and 
vigilant  attention  of  some  one  or  two  of  their  number.  There 
is  no  provision  in  the  Constitution  except  there  shall  be 
one  court.  What  is  our  plan? — that  there  shall  be  two? 
By  no  means.  There  is  still  one  court,  one  docket.  It  is 
that  there  shall  be  a  division  into  quorums,  which  shall 
hear,  in  separate  rooms,  causes  in  their  order  on  the  docket. 
Two  quorums  can,  of  course,  dispose  of  twice  as  many  cases 
as  are  now  disposed  of.  The  risk  of  independent  judgments, 
that  forms  the  basis  of  an  objection  to  our  scheme,  is  small. 
It  is  not  like  having  tribunals  sitting  in  different  parts  of 
the  country,  in  which  case  there  would  be  a  great  prob- 
ability of  diversity.  These  quorums  would  each  be  advised 
of  the  nature  of  the  business  coming  before  the  other.  One 
of  the  members  of  one  quorum  says  to  a  judge  of  the  other, 
You  had  argued  in  your  court  that  case  of  A  vs.  B." 
Yes."  "And  we,  that  of  Gvs,  D."'  "One  is  from  Massa- 
chusetts, and  one  from  New  Orleans ;  but  they  both  involve 
the  same  question  of  a  charter  party."  "  That  is  so."  And 
before  any  decision  is  made,  pronounced,  or  recorded,  if 
there  is  a  division,  then  it  becomes  a  subject  that  the  whole 
court  is  to  hear,  and  one  judgment  is  made  applicable  to 
both  cases,  before  the  diversity  has  escaped  into  public 
notice.  But  there  is  no  such  scheme  or  method  as  that, 
and  can  be  none,  in  an  establishment  of  courts  in  different 
parts  of  the  country. 
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We  observe,  then,  that  the  number  of  members  of  the 
court  now  employed  in  hearing  private  cases  grows  out  of 
considerations  entirely  independent  of  the  wisdom  of  having 
so  many  thus  employed. 

The  only  alternative,  for  a  system  of  lesser  quorums,  is 
one  that  either  deprives  the  citizen  of  an  appeal,  or  de- 
prives the  Supreme  Court  of  supervision.  The  quorum  is 
within  the  power  of  Congress  to  establish.  If  there  should 
arise  circumstances  requiring  six  out  of  the  nine  judges  to 
be  attending  in  their  circuits  for  the  hearing  of  causes  of 
original  jurisdiction,  it  would  be  entirely  competent  for 
Congress  to  say  that  three  should  be  a  quorum  for  the 
transaction  of  the  business  of  appeals.  It  might  limit 
that  number  to  causes  of  private  interest,  as  it  certainly 
would.  Does  it,  then,  make  a  difference  that  three  shall 
be  sufficient  for  a  quorum,  and  that  it  shall  be  the  duty 
of  the  court  to  divide  itself  into  three  or  into  two  quorums 
of  four  and  five,  that  shall  sit  concurrently  and  take  up 
cases  in  the  order  of  the  calendar  ?  I  have  not  been  able 
to  see  the  force  of  any  constitutional  objection  to  the  scheme. 
Lawyers  may  find  an  objection  to  its  substance,  and  then 
endeavor  to  fortify  that  objection  by  a  doubt,  for  doubts 
can  be  bred  on  almost  every  subject;  but  it  is  a  doubt 
without  a  reasonable  foundation. 

Now  let  me  treat  on  what  are  the  important  elements  in 
this  alternative  plan  of  the  majority  of  the  committee. 

The  spirit  of  the  committee  is  very  harmonious.  Though 
differing  in  their  judgment,  they  have  desired  to  propose,, 
as  far  as  they  could,  a  system  that  was  adequate  to  furnish 
relief;  and  this  alternative  is  substituted  for  the  proposition 
Avhich  we  have  presented  to  the  Association. 

The  proposition  of  the  majority  is  that  there  shall  be  nine 
appellate  courts,  with  geographical  limits,  and  made  up  of 
members  of  inferior  courts;  that  the  decisions  of  these  courts 
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shall  be  final,  to  the  larger  portion  of  litigants;  $10,000 
must  be  the  right  of  appeal  to  the  Supreme  Court  of  the 
United  States.  That  amount  must  be  involved  before  the 
litigant  can  get  to  the  court  of  last  resort.  Ten  thousand 
dollars,  as  we  lawyers,  talking  of  our  clients'  interests,  use 
the  phrase,  rolls  smoothly  off  the  tongue;  but  it  is  an 
amount  so  large  that  it  is  all  that  the  mass  of  our  citizens, 
short  of  a  few  hundred  thousand,  ever  expect  to  be  worth 
in  all  their  lives. 

What  becomes,  then,  of  this  judicial  system  of  a  free  people, 
in  drawing  this  line  in  the  equality  of  justice  between  the 
rich  and  poor?  What  becomes  of  that  great  encomium 
upon  the  law  as  having  its  greatest  attribute  in  this,  that 
there  was  nothing  above  its  power  or  beyond  its  control, 
nothing  beneath  its  notice  nor  without  its  protection? 

If  your  system  requires  you  to  strangle  the  rights  of  the 
people,  to  begin  with,  and  our  system  does  not  disturb  in 
the  least  any  of  the  enjoyment  of  their  rights  whatever,  it 
seems  to  me  we  have  the  stronger  argument  in  our  favor. 
If  our  scheme  is  adopted,  it  will  be  but  a  few  years  before 
the  Supreme  Court  will  be  able  to  discharge  its  functions, 
not  surrender  them ;  the  people  will  be  able  to  have  their 
litigation  upon  the'  old  standard  of  $2,000,  instead  of  having 
their  heritage  further  shortened  by  this  larger  amount  of 
$10,000. 

I  warn  the  Bar,  and  would  warn  judges,  if  judges  would 
ever  take  warning,  that  the  notion  that  tins  country  has  got 
so  many  merchant  princes  and  railroad  kings  that  they  need 
to  have  the  time  of  the  Supreme  Court  saved  for  them  and 
for  the  Constitution — for  I  agree  we  keep,  by  either  plan,  the 
Supreme  Court  for  the  Constitution ;  we  do  not  allow  the 
railroad  magnates  and  merchant  princes  to  crowd  out  the 
Constitution.  But  this  notion,  that  thev  should  claim 
almost  exclusively  the  attention  of  the  Supreme  Court,  is 
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an  enormous  mischief,  an  immeasurable  evil.  It  is  a  fester 
and  sore  in  the  community  to  have  one  measure  of  justice 
for  a  great  cause  and  another  measure  for  a  small. 

The  inability  of  suitors  to  press  their  claims  or  engage 
lawyers,  the  poor,  or  those  in  moderate  circumstances,  bear 
as  a  part  of  the  incidents  of  their  poverty  ;  but  they  do  not 
require  it,  as  an  additional  incident  to  their  poverty,  that  it 
should  aflfect  their  relations  with  this  great  tribunal  that  the 
people  reverence  as  a  great  popular  institution,  after  all ; 
for  it  is  the  guardian  of  the  Constitution,  which  is  the  most 
popular  institution  of  the  people  of  this  country.  The 
presidency,  the  Congress,  the  courts,  literature,  science,  art 
— all  have  admirers  and  worshipers  and  votaries;  but,  thank 
God,  the  Constitution  of  the  people  of  this  country  stands 
to  them  as  the  greatest  human  institution  that  the  world 
has  ever  seen. 

As  I  have  said,  there  is  no  obligation  in  government  to  give 
more  than  one  day  in  court  to  all  its  citizens ;  but  is  it  not  its 
duty  to  give  as  many  days  in  court  to  all  its  citizens  as  it 
gives  to  any  ?  Do  not  think  you  have  done  your  duty  in 
providing  for  the  prompt  administration  of  justice  by  cutting 
off  all  recourse  to  that  administration  on  the  part  of  a  great 
portion  of  your  people. 

The  old  system,  providing  for  the  presence  of  a  Supreme 
Court  judge  as  part  of  the  Circuit  Court,  was  intended,  really, 
and  operated  to  carry,  so  to  speak,  in  this  divided  and  divis- 
ible form,  the  wisdom  and  knowledge  of  the  whole  court ; 
so  that  in  the  courts  of  first  instance  it  should  be  felt  bv  the 
suitor  that,  except  in  very  debatable  and  difficult  cases,  he 
had  had  the  wisdom  of  the  Supreme  Court  brought  into  the 
original  determination  of  his  cause.  If  the  unbending  cir- 
cumstances of  our  expansion  would  have  justified  a  continu- 
ance of  that  system,  we  should  not  have  heard  of  intor- 
mediate  courts  of  appeal ;  but  that  was  not  possible. 
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That  was  an  admirable  system,  but  we  have  had  an  in- 
terception of  the  presence  of  the  Supreme  Court,  by  one 
of  their  members  in  our  circuits  by  the  creation  of  circuit 
judges,  and  by  the  extension  of  the  term  in  banc  at  Wash- 
ington, so  as  to  give  no  time  for  circuit  attendance.  And 
you  have,  under  the  pressure  of  that  necessity,  cut  under 
to  a  very  undesirable  extent  the  relations  of  the  Supreme 
Court  to  the  people,  in  the  persons  of  associate  judges  of  that 
court  participating  in  the  administration  of  justice  all  over 
the  country.  That  you  have  done,  and  you  have  shut 
them  up  at  Washington  all  the  working  part  of  the  year. 
That  being  done,  it  is  now  proposed  to  the  people  of  this 
country  that  the  Supreme  Court  cannot  administer  the 
full  appellate  jurisdiction;  that  the  citizens  must  have 
their  appeal  curtailed,  and  there  must  be  a  division  of  the 
appellate  power ;  and  the  Supreme  Court  itself  be  removed 
another  stage  away  from  the  people. 

These  measures,  as  we  now  debate  them,  present  the 
question  of  whether  the  Supreme  Court  shall,  by  an  ad- 
ministrative arrangement,  be  made  able  to  dispose  of  its 
causes,  or  whether  those  causes  shall  partly  be  suppressed 
and  partly  decided  by  others. 

I  confess  that  while  I  can  understand  perfectly  the  differ- 
ence of  opinion  among  lawyers  and  among  statesmen,  I  cannot 
understand  why  the  Supreme  Court  itself,  at  Washington, 
should  be  thought  to  favor  this  great  novelty,  touching  great 
interests  no  doubt,  as  I  think  in  its  pernicious  results,  as  our 
learned  friends  think,  in  its  beneficial  results.  So  far  as 
the  Supreme  Court  itself  is  concerned,  it  seems  to  me  to  be 
nothing  but  a  decree  that  its  great  inheritance  shall  be 
taken  from  it  and  given  to  another. 

William  Preston,  of  Kentucky,  said : 
Mr.  President, — I  have  felt  a  deep  interest  in  this  Associa- 
tion, but  have  never  yet  taken  any  part  in  its  debates.     I  am 
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in  favor  of  the  report  of  the  majority  instead  of  that  of  the 
minority,  and  at  the  request  of  my  friend,  Governor  Steven- 
son, one  of  the  committee,  will  say  a  few  words  in  its  su}>iK)rt, 
as  he  is  not  quite  well. 

It  is  conceded  by  all  that  the  great  enlargement  of  the 
wealth  and  i)opulation  of  our  country  has  created  such  an 
accumulation  of  business  in  the  Supreme  Court  that  some 
remedy  is  indispensable.  The  causes  have  increased  from 
50  or  60  every  year  in  the  earlier  days  of  the  government, 
to  more  than  1,200  cases  everv  vear,  not  one-third  of  which 
can  be  decided. 

To  remedy  this  evil,  two  plans  have  been  proposed,  one  of 
which  is  contiiined  in  the  report  of  the  majority  of  the  com- 
mittee, and  the  other  has  been  clearly  and  admirablv  stated 
and  advocated  by  the  gentleman  from  Vermont  and  the 
gentleman  from  New  York. 

The  chief  objections  urged  against  tliese  reports  are  that 
thev  are  in  violation  of  the  Constitution  ;  but  I  confess  I 
cannot  see  that  either  plan  is  obnoxious  to  the  charge  made. 

This  matter  originated  with  this  Association,  and  has 
occupied  it  for  some  time.  A  committee  composed  of  nine 
members  was  appointed,  and  visited  Washington  to  secure 
appropriate  legislation.  It  was  composed  of  our  ablest  and 
most  distinguished  members,  and  the  Senate  of  the  United 
States  passed  a  bill  embodying  the  rej)ort  of  the  majority  of 
our  own  committee.  Would  it  not  now  seem  captious  for 
us,  without  some  very  grave  objection,  to  reject  our  own 
plan  ?  We  are  only  a  private  association  of  gentlemen, 
a  Bar  Association,  suggesting  a  plan  of  relief  for  a  great 
public  evil.  If  we  put  ourselves  in  opposition  to  a  bill 
reconnnended  by  our  own  committee,  and  approved  by  the 
Senate,  might  it  not  lead  to  delay,  at  least,  and  endanger  all 
relief?  In  short,  would  the  House  pass  the  pending  bill, 
or  Congress   enact  any  statute  afibrding  a  remedy?    Any 
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failure  to  act  on  the  bill  at  the  next  session  would  imperil 
it.s  passage  and  probably  postpone  all  relief.  I  therefore 
think  it  is  safest  to  stand  by  the  report  of  the  majority. 

The  gentleman  from  New  York  luis  presented  with  elo- 
quence the  objections  that  the  plan  proposed  in  the  report 
of  the  majority  might  impair  that  unity  in  the  exercise  of 
its  appellate  jurisdiction  which  is  vested  by  the  Constitution 
in  the  Supreme  Court ;  but  I  must  confess  that  the  appre- 
hension appears  to  me  to  be  unfounded.  The  jurisdiction 
vested  in  that  court  is  extraordinary.  In  its  original  juris- 
diction, it  is  above  the  power  of  Congress,  but  in  its  appellate 
jurisdiction  is  subordinate  to  the  legislative  department. 
The  original  jurisdiction  over  sovereign  states  and  ambassa- 
dors is  unknown  to  the  English  courts.  Tlie  original  juris- 
diction of  the  Supreme  Court  regulates  our  inter-state  rela- 
tions, and  probably  owes  its  origin  to  the  Druidical  customs, 
as  shown  by  Caesar,  in  deciding  inter-tribal  disputes.  During 
our  colonial  period,  all  inter-colonial  questions  of  a  public 
character  were  vested  in  the  King  and  Council,  and  when 
we  framed  the  Constitution,  this  public  jurisdiction  of  sov- 
reign  dignity  was  vested  exclusively  in  the  Supreme  Court. 
But  as  to  ci\nl  causes  affecting  private  rights,  the  jurisdiction 
is  within  the  courts  created  by  Congress,  and  process  and 
appeal  are  entirely  within  its  discretion.  The  Judiciary 
Act  of  1789,  and  the  subsequent  acts,  all  fix  and  regulate 
sums  upon  which  appeals  can  be  heard,  and  the  people 
have  reposed  that  power  exclusively  in  Congress. 

The  gentleman  from  New  York  has  painted  in  brilliant 
colors  the  advantage  of  unity  in  the  exercise  of  the  appellate 
jurisdiction  of  the  Supreme  Court;  but  it  doas  not  strike  me 
that  this  unity  of  jurisdiction  is  at  all  violated  by  the  plan 
of  the  majority  report.  If  it  be  necessary  to  resort  to  meta- 
phor, that  jurisdiction  may  be  likened  to  the  Koh-i-noor, 
the  great  diamond  that  adorns  the  crown  of  England.     If 
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the  gem  be  uncut  or  obscured  by  incrustations  it  is  not 
sacrilegious  to  cut  and  polish  it,  nor  should  we,  who  have 
one  idea  about  the  mode,  be  thought  Western  savages  who, 
w^ith  our  tomahawk,  would  dash  it  into  fragments,  ignorant  of 
its  greater  united  value.  No  one  wishes  to  do  that.  But  it 
seems  to  me  that  w^e  are  rather  like  wrangling  lapidaries, 
disputing  as  to  how  the  jewel  was  to  be  cut  and  the  facets 
polished  so  as  to  give  the  greatest  light. 

In  conclusion,  I  will  again  say  that  we  are  merely  an 
association  of  gentlemen,  representing  to  a  certain  degree  the 
American  Bar.  We  have  appointed  our  own  committee, 
and  they  have  reported  a  plan  for  our  adoption.  The 
Senate  of  the  United  States  has  approved  their  plan,  and  it 
has  passed  that  body  in  the  shape  of  a  bill,  now  before  the 
House  of  Representatives.  Now,  ought  we  not  to  go  on  with 
the  work  ?  Is  it  not  better  than,  on  matters  of  detail,  to  con- 
trive another  plan,  or  reiterate  rejected  propositions?  Would 
it  not  impeach  the  intelligence  of  the  Senate  to  maintain 
that  the  bill  passed  by  that  body,  at  the  instance  of  a  ma- 
jority of  our  own  committee,  is  unconstitutional?  Why 
should  this  Association,  in  this  grave  matter,  present  a 
divided  front  ?  For  my  own  part,  I  think  we  w^ill  not  do  so, 
and  that  the  present  Senate  bill  will  become  a  law. 

Entertaining  these  views,  in  my  judgment  it  is  best  to 
adhere  to  the  plan  of  the  majority. 

Charles  S.  Bradley,  of  Rhode  Island,  said : 

Mr.  President, — As  a  member  of  the  committee,  I  think 
ten  minutes  will  suffice  for  all  I  Avish  to  offer  to  the  judg- 
ment of  this  AsHOciation  in  regard  to  this  matter. 

It  is  now  more  than  fiftv  years  since  I  learned  to  listen 
with  delight  and  admiration  to  anything  that  he  whom  the 
boys  called  "Evarts,"  might  choose  to  say.  As  I  look  upon 
him  now,  I  see  a  brow  untouched  bv  its  threescore  vears ; 
and  as  I  hear  him  propound  and  repeat  the  main  principle 
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of  his  elaborate  discourse — his  idea  of  the  duty  of  a  court 
in  its  relation  to  the  citizen — I  seem  to  myself  to  hear 
youthful  power  and  ambition  seeking  to  change  most 
materially  all  our  judicial  system.  While  the  chief  pur- 
pose of  civil  society  is  to  protect  man  in  his  endeavors  to 
live  according  to  the  laws  of  his  being,  and  the  judiciary 
is  the  main  agent  of  society  in  giving  that  protection,  our 
wise  friend  gravely  propounds  as  the  leading  idea  of  his 
discourse,  with  which  it  begins  and  ends,  that  one  day  in 
court,  one  hearing,  is  all  that  the  citizen  may  rightfully 
ask  from  tribunals  charged  with  the  great  function  of  de- 
termining the  right  and  giving  him  protection.  I  appeal 
from  this  exalted  opinion  to  the  experience  of  all  time  and 
all  tribunals  and  to  the  judgment  of  all  members  of  our 
profession.  With  one  voice  they  now  and  always  have 
declared  that  to  secure  right  results,  an  opportunity  for  the 
review  of  a  first  opinion,  an  opportunity  for  a  sober  second 
thought,  in  law  (as  in  all  things  else)  is  essential  to  that 
measure  of  justice,  of  perfect  protection,  which  human 
tribunals  can  give.  If  the  foundation  of  the  elaborate 
argim[ient,  to  which  we  have  listened  with  such  pleasure, 
fail  when  tested  by  the  wisdom  of  experience,  the  argu- 
ment itself  and  its  conclusion  must  come  to  the  ground. 

It  is  the  right  of  the  citizen  litigant  in  the  courts  of  the 
United  States  to  have  the  possible  errors  of  a  single  district 
or  circuit  judge  corrected.  The  appeal  or  rehearing  is  to 
secure  that  right,  and  not,  as  Mr.  Evarts  argues,  merely  to 
secure  uniformity  in  the  law,  though  the  latter  results  as 
a  consequence  of  the  right. 

We  have  a  plain,  practical  question  before  us,  and  but 
a  few  minutes  to  consider  it.    . 

What  is  the  resolution  offered  by  the  majority?  Their 
proposition  is  "  that  the  undersigned  have,  therefore,  reached 
the  conclusion  that  the  general  scheme  for  the  relief  of  the 
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Federal  judiciary,  which  proposes  the  establishment  of  inter- 
mediate courts  of  appeal  in  the  several  circuits,  is  that  which 
promises  tlie  largest  measure  of  success." 

That  is  our  conclusion  and  recommendation ;  it  is  upon 
that  we  ask  the  judgment  of  the  Association. 

On  the  other  side,  it  is  proposed  that  there  shall  be 
several  courts,  or  perhaps  they  would  prefer  that  I  should 
say  several  bodies  of  men  in  Washington  having  equal  and 
co-ordinate  power  to  hear  and  dispose  of  judicial  questions. 

The  point  of  difference,  then,  simply  is  this :  Here  is  a  cer- 
tain amount  of  judicial  business  to  be  performed  by  proper 
tribunals  existing  in  the  circuits,  or  by  tribunals  existing  in 
Washington.  Which  shall  it  be?  is  the  only  question  here. 
Other  things  being  equal,  the  tribunal  which  brings  the  ad- 
ministration of  justice  nearest  to  the  people  will  be  more 
acceptable  than  that  which  requires  a  journey  of  thousands 
of  miles  to  Washington  to  adjust  their  controversies.  If 
the  adoption  of  the  proposed  method  will  dispense  with  that 
difficulty,  it  is  an  immense  gain  in  and  of  itself. 

That  was  the  idea  of  the  founders  of  our  judiciary.  They 
sent  a  member  of  the  Supreme  Court  to  the  circuits,  intend- 
ing in  that  way  to  diffuse  the  Supreme  Court  through  the 
country,  and  not  concentrate  it  solely  at  Wasliington.  The 
people  were  contented  with  the  judgments  of  such  men  as 
came  to  them  from  Washington,  and  rarely  went  beyond 
them  to  the  full  bench. 

Judicial  tribunals  should  command  the  respect  of  the  pro- 
fession and  of  the  people.  Professor  Phelps  treats  lightly  the 
possibility  of  having  good  courts  in  the  circuits,  composed, 
he  says,  of  such  men  as  it  may  please  Providence  and  the 
President  to  give  us.  Is  it  not  identically  the  same  Provi- 
dence and  the  same  President  who  have  given  us  the  many 
eminent  judges  of  the  Supreme  Court,  and  who  will  give  lis 
our  judges  at  Washington  and  in  tlie  circuits? 
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When  I  listened  yesterday  to  the  eloquent  discourse  upon 
that  grand  old  lawyer  Petigru,  and  learned  that  he  would 
not  go  from  home  to  Washington,  I  remembered  that 
Judge  Curtis  once  said  to  me,  "I  wish  I  could  stay  at 
home,  and  never  go  to  Washington."  And  there  are 
other  men  who  would  prefer  to  have  themselves  and  their 
families  in  the  safe  anchorage  of  home  rather  than  among 
the  shifting  sands  of  Washington  society. 

Competent  tribunals  in  the  circuits  will  diminish  appeals 
to  Washington.  The  minority  plan  strikes  at  the  superficial 
diflSculty ;  the  majority  plan  at  the  original  and  radical  one, 
and  the  measure  that  we  propose  is  directly  in  harmony  with 
the  Judiciary  Act  of  1789  and  the  successful  experience  of 
the  past. 

There  is  another  practical  consideration  of  some  moment. 
We  have  no  power  of  action.  We  are  only  challenging  the 
judgment  of  the  country.  Last  year,  when  this  matter  was 
before  the  Association,  a  cautious  advance  in  any  action  this 
body  might  take  was  urged.  The  plan  then  proposed  has 
been  abandoned  by  all.  Then  we  had  our  late  President, 
Mr.  I^otter,  with  us.  I  will  not  invoke  the  presence  of  the 
dead,  yet  I  cannot  allude  to  him  without  saying  that  I  have 
rarely  met  a  man  whose  power — physical,  moral,  and  mental 
— ^gave  such  earnest  of  a  long  and  high  career.  He  was  of  our 
committee,  and  had  he  been  spared  to  us,  I  do  not  think 
there  would  have  been  any  discussion  here.  As  it  is,  there 
is  a  difference  of  opinion,  and  we  have  two  methods  before 
us.  The  plan  of  the  majority,  substantially,  is  the  same 
as  that  adopted  by  the  Senate;  and  we  axe  informed  by 
Mr.  Evarts  that  the  Supreme  Court  of  the  United  States 
(who  are  presumed  to  know  something  of  the  require- 
ments of  the  case,  and  to  be  capable  of  clear  judgment 
concerning  it),  have  also  disapproved  any  plan  like  that  of 
the  minority. 

6 
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Is  it  worth  while,  upon  this  practical  qucvstioii,  to  fly  in 
the  face  of  the  Senate  and  Supreme  Court  ?  The  bill  may 
be  carried  through  the  House,  which  has  gone  through  the 
Senate  by  a  majority  of  nearly  two  to  one,  and  not  a  single 
senator  offered  the  minority  plan  as  an  amendment.  No 
other  bill  of  different  character  can  be  carried  through 
both  houses  during  the  next  short  session,  and  after  that 
we  are  launched  upon  a  presidential  campaign,  and  nothing 
will  be  done  in  respect  to  this  matter. 

With  the  details  of  the  bill  we  have  nothing  to  do ;  all  we 
can  do  is  to  express  ourselves  in  harmony  with  its  general 
plan.  As  to  its  constitutionality,  there  is  no  question.  On 
the  other  hand,  I  believe  the  otlier  plan  to  be  unconstitu- 
tional. Men  divided  into  three  sections,  each  having  co- 
ordinate power,  each  having  all  the  functions  of  a  court 
to  hear,  decide,  determine,  and  carry  into  execution  ciiuscs 
brought  before  them,  are  in  reality  three  different  courts. 
Call  them  quorums  or  what  you  will,  they  are  separate  and 
distinct  bodies.  This  idea  of  three  in  one,  and  one  in  three, 
is  something  that  pertains  only  to  the  mystery  of  Divinity, 
and  not  to  the  practical  affairs  of  our  human  life. 

The  minority  plan  gives  us  three  Supreme  Courts  instead 
of  the  "  one  Supreme  Court "  provided  by  the  Constitution. 

It  is  proposed  to  remedy  this  obvious  difficulty  by  sajnng 
that  after  a  committee  or  quorum  shall  have  heard  a  cause, 
it  should  then  be  submitted  to  the  body  of  the  court,  and 
judgment  be  rendered  by  the  w^hole  bench.* 

The  full  bench,  in  such  a  case,  is  no  court  at  all.  All  of 
us  know  that  judicial  tribunals  have  three  sets  of  officers — 
one  to  prepare  and  i)resent  a  cause;  another  to  hear  and 
decide  it ;  a  third  to  carry  the  decision  into  execution.  In 
the  proposed  plan  of  the  minority,  those  who  prepare  and 
present  the  cause  never  appear  before  those  who  adjudicate 
it;    and  those  who  decide,  never  hear  the   cause,  in  any 
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judicial  sense  of  that  word.  They  take  the  report  from  a 
part  of  their  own  body,  of  the  argument  on  either  side,  and 
of  the  truth  of  the  cause.  This  may  be  a  commission ;  it 
is  not  a  court.  A  body  of  men  cannot  render  a  judicial 
judgment  upon  a  matter  which  it  has  not  heard.  Is  the 
American  Bar  Association  gravely  to  recommend  a  measure 
which  would  authorize  a  body  of  men  called  judges  to 
decide  a  case  without  ever  having  heard  the  argument  of 
the  counsel  or  of  the  parties  interested  ?  The  judicial  trust 
and  duty  cannot  thus  be  delegated.  It  may  be  resigned. 
Such  a  proceeding  would  be  an  abdication  which,  with 
appropriate  consequences,  should  become  a  removal  from 
office.  Of  all  men  on  the  face  of  the  earth,  I  submit  that 
you,  gentlemen  of  the  American  Bar,  should  be  the  last 
who  ought  to  be  expected  to  sanction  such  a  measure.  It 
is  as  essential  that  the  Bar  should  vindicate  the  rights  of 
the  citizens,  as  it  is  that  the  court  should  adjudicate  them; 
and  a  body  which  does  not  hear  as  well  as  adjudicate,  is  not 
a  court. 

I  will  not  take  up  your  time  longer.  I  submit  our  recom- 
mendation to  the  judgment  of  the  Association. 

A.  Q.  Keasbey,  of  New  Jersey,  said : 

I  do  not  intend,  Mr.  President,  to  engage  in  this  discussion, 
nor  to  occupy  the  ten  minutes  allotted  to  me.  I  have  en- 
deavored in  this  matter  to  put  myself  in  the  position  of  the 
conscientious  juryman,  listening  to  the  arguments  of  counsel, 
and  preparing  himself  to  render  a  verdict  at  the  close  of  the 
argument.  I  only  desire  to  make  a  few  suggestions  in  regard 
to  the  constitutional  point. 

The  Constitution  of  New  Jersey  provides  that  there  shall 
be  one  Supreme  Court.  In  1845  the  Supreme  Court  of  that 
state  consisted  of  five  judges.  It  had  become  so  over-  burdened 
with  business,  that  some  relief  was  imperatively  demanded. 
The  legislature  in  1845  provided  that  the  Supreme  Court 
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might  designate,  at  the  beginning  of  each  term,  one  or  more 
of  its  members  to  sit  in  a  separate  apartment,  and  hear  and 
decide  such  questions  as  might  be  submitted  to  them ;  and 
that  the  decisions  of  such  judges  should  be  as  good  and 
effectual  as  those  of  the  full  Supreme  Court. 

This  continued  for  ten  years,  when  the  question   wa&  i 

raised  as  to  the  constitutionality  of  that  method,  and  it  was 
decided  to  be  no  infringement  of  the  Constitution  of  that  state. 

Our  court  now  consists  of  as  many  judges  as  the  Supreme 
Court  of  the  United  States.  It  is  divided  into  main  and  branch 
courts.  Four  members  sit  as  the  main  court,  to  hear  all  the 
more  important  causes ;  three  sit  as  a  branch  court,  hearing 
other  matters ;  and  very  often  the  two  remaining  judges  are 
engaged  hearing  causes  by  agreement  among  counsel  or 
parties. 

The  opinions  of  these  departments  are  not  rendered  on  the 
spot,  except  in  such  perfunctory  matters  as  can  be  decided 
instantly.  The  opinions  of  these  branches  of  the  court  are 
the  opinions  of  the  court ;  they  are  discussed  by  the  court 
and  promulgated  as  the  judgment  of  the  court.  We  regard 
their  decisions  as  the  voice  and  judgment  of  the  entire  court,, 
and  it  is  so  regarded  by  the  profession  at  large  in  New 
Jersey. 

John  L.  T.  Sneed,  of  Tennessee,  said : 

Mr.  President, — I  have  been  greatly  instructed  and  enter- 
tained by  this  discussion. 

There  can  be  no  doubt  this  is  the  most  important  question 
that  can  engage  the  attention  of  the  Bar  of  the  United  States, 
and  I  desire  to  offer  a  few  remarks  on  behalf  of  the  Bar  of 
Tennessee. 

It  is  always  perilous  to  undertake  to  unsettle  an  old  sys- 
tem ;  and  yet,  when  the  cardinals  in  the  Vatican  at  Rome^ 
many  years  ago,  were  protesting  with  Pio  Nono  against  some 
concessions  to  the  popular  demand  of  the  people,  the  old 
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Pope  remarked,  "  Sirs,  it  is  true  that  this  papal  establishment 
is  a  very  old  and  very  venerable  fabric,  but  it  is  only  old 
buildings  that  require  new  foundations." 

In  the  discourse  delivered  this  morning  by  my  friend  from 
Ohio  (Mr.  Jordan),  he  mentioned  the  name  of  Sir  Matthew 
Hale.  It  is  said  of  that  illustrious  man  that  he  had  en- 
graved upon  the  head  of  his  cane  the  motto,  ^^fedina  lerUe,^^ 
lest  even  he,  in  his  old  age  and  ripened  experience,  might 
go  too  fast.  Let  us  "go  slowly"  in  this  matter.  And  yet 
something  must  be  done.  There  are  twelve  hundred  cases 
on  the  docket  of  the  United  States  Supreme  Coujrt.  They  can 
only  dispose  of  about  three  hundred  and  sixty  per  annum, 
while  the  cases  are  increasing  at  the  rate  of  four  hundred  and 
twenty  per  annum.  That,  Mr.  President,  is  a  startling  record, 
and  amounts  almost  to  a  denial  of  justice  to  the  American 
people,  each  one  of  whom  is  entitled  to  a  speedy  trial  without 
denial  or  delay. 

You  talk  about  the  matter  of  expense.  Let  any  politician 
come  before  the  people  w^ith  such  a  record  as  this,  and  tell 
them  that,  on  account  of  the  expense,  the  courts  are  closed 
against  them — ^that  Magna  Charta  is  violated  wherein  it  pro- 
vide that  all  courts  shall  be  open  to  the  people.  What 
would  be  the  result  of  such  a  statement  ?  The  people  would 
laugh  him  from  the  hustings,  and  tell  him,  if  necessary,  to 
-correct  so  gigantic  a  wrong, — that  a  million,  or  thirty  millions 
of  money  from  the  treasury  would  be  but  a  small  allowance 
to  secure  such  an  end.  Where  does  the  money  come  from 
but  from  the  pockets  of  the  people?  And  they  would  never 
begrudge  its  application  in  the  direction  of  the  equal  and 
impartial  administration  of  justice. 

The  Constitution  of  the  United  States  provides  for  "  one 
Supreme  Court."  It  is  so  proclaimed  in  the  organic  law :  one 
august,  indivisible  court,  to  sit  and  deliberate  upon  the 
rights  of  men  and  of  commonwealths.    That  is  the  kind  of 
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court  our  fathers  created,  and  I,  for  one,  as  a  citizen  of  this 
country,  would  feel  humiliated  if  I  were  to  see  that  august 
tribunal  dissolved  into  divisions  or  into  subdivisions,  into 
sections,  into  "  side  shows,"  that  Peter  and  Paul  might  carry 
on  their  little  cases  pari  passu.  Tliat  is  not  the  true  spirit 
and  intent  of  your  organic  law.  Do  not  gentlemen  pra^^ent 
know  that  when  circuit  duties  were  imposed  u{)on  tlie  judges 
of  the  Supreme  Court,  that  Chief  Justice  Marshall  said  it  was  a 
violation  of  the  Constitution  ?  Do  you  not  know  that  Roger 
B.  Taney  said  the  same  thing  ?  But  because  their  labors  on 
the  bench  we^-e  then  light,  Marshall  acquiesced  in  the  propo- 
sition because  he  thought  the  people  desired  it;  and  having  so 
acquiesced,  Taney  and  his  great  compeers  agreed  to  it  also. 
What  would  those  great  men  think  of  the  disintegration  of 
that  tribunal,  now  proposed  in  the  minority  report? 

Suppose  you  now  divide  that  august  tribunal  into  two 
sections.  To  be  evenlv  divided,  vou  must  have  four  in  each 
division.  What  are  you  going  to  do  with  the  odd  man — ^the 
ninth?  Who  does  he  belong  to?  Both  divisions  will  claim 
him,  undoubtedly,  because  the  section  having  five  are  more 
likely  to  decide  their  causes  than  that  having  only  four,  with 
the  possibility  of  a  "  deadlock"  in  their  decisions.  What  will 
vou  do  with  the  fifth  man  ?  Will  vou  divide  him,  and  settle 
the  question  as  Solomon  i)roposed  to  do  in  that  celebrated 
habeas  corpus  case  about  the  baby,  and  give  a  half  of  him  to 
each  division ?  Such  a  scheme,  to  put  the  most  respectable 
face  upon  it,  is  ridiculous ;  and  yet  I  say  it  with  the  most  pro- 
found respect  for  the  gentlemen  who  advocate  the  other  side, 
for  I  know  their  earnest  desire  is  to  uphold  the  Constitution 
as  it  should  be  upheld. 

The  plan  of  the  majority  has  engaged  the  attention  not 
only  of  the  distinguislied  President  of  the  Senate  of  tlie 
United  States,  but  of  the  judges  of  the  Supreme  Court ;  and 
I  am  in  favor  of  that  plan,  believing  it  to  be  the  best  offered. 
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It  has  been  said  that  those  in  favor  of  that  measure  are 
seeking  official  positions  that  will  be  created  by  the  Davis 
bill ;  but,  for  my  own  part,  I  want  it  understood  by  the 
learned  gentleman  who  made  the  suggestion  last  night,  that 
I  belong  to  a  party  that  stands,  like  Caesar's  wife,  above 
suspicion  on  that  score. 

E.  B.  Sherman,  of  Illinois,  said : 

Mr.  President, — It  would  not  become  me  to  advert  to  the 
constitutional  argument  which  has  been  made  by  one  who 
is  the  legitimate  successor  of  the  great  expounder  of  the 
Conf5titution,  and  whose  fame  and  character  are  not  only 
established  in  this  countrv,  but  wherever  civilization  has 
gone.  I  beg,  nevertheless,  to  call  the  attention  of  the  Asso- 
ciation to  but  one  proposition :  that  if  the  logic  of  the  gentle- 
men from  New  York  and  Vermont  (Messrs.  Evaris  and 
Phelps)  is  carried  to  its  ultimate  results,  and  the  Supreme 
Court  is  to  be  divided,  whv  mav  it  not  be  divided  into  nine 
portions,  each  man  constituting  a  quorum  ?  If  the  court 
may  be  subdivided  into  quorums  of  three,  why  not  into 
nine  sections?  To  my  mind  there  is  as  much  propriety 
in  saying  that  one  judge  shall  be  a  quorum,  and  as  such 
constitute  the  Supreme  Court,  as  that  three  shall. 

A  single  word  as  to  the  practical  question  raised  by  my 
distinguished  friend,  at  whose  feet  I  learned  the  first  rudi- 
ments of  law — the  gentleman  from  Vermont  (Mr.  Phelps). 
He  asserts  that  these  local  courts  will  not  be  respected  by 
the  people ;  and,  in  an  unguarded  moment,  without  weighing 
well  his  words,  he  said  that  these  new  judges  would  be  like  a 
militia  drafted  into  the  service.  Think  of  the  court  sitting 
in  New  York  circuit,  with  the  honorable  and  eminent  Judge 
Blatchford  at  its  head,  and  composed  of  such  men  as  Judge 
Benedict  and  Judge  Nelson  and  others,  being  compared  to  a 
"  militia  "  drafted  into  the  service !  Judge  Blatchford  has 
been  "  drafted  "  into  the  Supreme  Court,  and  Judge  Gray, 
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not  even  a  militiaman,  has  been  "  drafted  "  into  the  same 
eminent  body.  That  argument  was  hardly  worthy  of  the 
gentleman,  and  I  can  only  think  he  made  the  remark  in  an 
unguarded  moment.  But  to  refute  that,  let  me  refer  for  a 
moment  to  the  argument  of  the  gentleman  from  New  York 
(Mr.  Evarts).  He  maintains  that  these  nine  circuit  bodies, 
composed  as  they  will  be,  will  be  so  strong,  so  vigorous,  so 
eminent  that  the  institution  will  endanger  the  liberties  of 
the  people.  I  pass  over  to  the  gentleman  from  New  York 
the  overwhelming  argument  of  the  gentleman  from  Ver- 
mont ;  they  may  each  refute  the  other. 

But  what  is  the  fact?  Simply  this,  Mr.  President,  that 
these  tribunals  would  be  composed  of  eminent  judges,  whose 
interpretations  of  law  and  the  expositions  of  jurisprudence 
would  be  so  weighty  that  the  only  danger  to  the  Supreme 
G)urt  would  be  that  these  courts  might  rival  that  eminent 
body  in  the  esteem,  respect,  and  confidence  of  the  American 
people ;  and  that  is  not  a  very  serious  crisis  to  apprehend.  It 
will  be  a  poor  man^s  court.  I  invoke  in  favor  of  this  majority 
report  every  one  of  the  eloquent  utterances  of  the  gentleman 
from  New  York.  The  provisions  of  this  bill  will  afford  ample 
justice  for  the  lowest  as  well  as  the  highest.    . 

The  gentleman  from  New  York  says  that  this  country  will 
be  divided  up  into  sections ;  that  we  shall  have  rival  tribu- 
nals and  conflicting  decisions.  In  my  own  state,  where  the 
appellate  court  was  created  while  I  was  a  member  of  the  legis- 
lative body,  and  chairman  of  the  committee  reporting  in  favor 
of  the  measure,  all  these  evils  were  predicted  of  the  system. 
These  arguments  against  the  intermediate  court  system  are 
familiar  to  us  in  Illinois,  but  they  have  proved  groundless. 

The  value  of  a  court  of  last  resort,  and  especially  the  court 
of  last  resort  of  the  greatest  nation  upon  the  face  of  the 
earth,  is  in  an  inverse  ratio  to  the  number  of  cases  it  decides. 
Its  function   is  to   pronounce    the    law,  that  the  inferior 
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courts,  the  bar,  and  the  people  may  know  what  the  law 
is.  That  function  can  be  best  subserved  by  reducing  to 
the  minimum  the  number  of  cases  it  shall  decide,  so  that 
the  judgments  of  that  court  shall  remind  us  again  of  the 
times  when  Marshall,  Taney,  and  Story  adorned  the  Supreme 
Bench. 

A.  Q.  Keasbey,  of  New  Jersey : 

Mr.  President, — With  reference  to  what  the  last  speaker 
said  about  one  judge  being  a  quorum,  I  merely  want  to  say 
that  in  New  Jersey  it  often  happens  that  one  judge  of  the 
Supreme  Court  hears  and  decides  a  case. 

C.  Stuart  Patterson,  of  Pennsylvania,  said: 

Mr.  President, — I  do  not  intend  to  discuss  the  constitu- 
tional question.  I  simply  desire  to  put,  in  a  few  words, 
some  practical  reasons  for  the  approval  by  this  Association 
of  the  Davis  bill. 

It  is  objected  that  an  increase  of  the  appealable  limit  to 
$10,000  will  cause  a  discrimination  between  the  rich  litigant 
and  the  poor.  We  would  probably  all  agree  that  the  money 
element  should  not  govern  the  matter  of  appeal  at  all. 
Probably  the  most  scientific  appellate  system  is  that  by 
which  appeals  from  colonial  courts  to  the  Privy  Council  in 
England  were  formerly  regulated.  Under  that  system  ap- 
peals, without  regard  to  the  amount  in  controversy,  were 
allowed,  where,  either  the  court  of  the  first  instance  would 
certify  that  there  was  a  question  for  appeal,  or  where,  after 
the  refusal  of  that  court  to  so  certify,  the  appellate  court 
would,  upon  an  inspection  of  the  record,  allow  the  appeal. 
By  that  method,  there  was  full  opportunity  of  reviewing  all 
properly  appealable  questions,  and  yet  the  time  of  the  ap- 
pellate tribunal  was  not  needlessly  wasted  in  the  hearing 
of  cases  that  were  so  clearly  governed  by  authority  as  not 
to  involve  a  fairly  arguable  question.  But  in  this  country 
the  pecuniary  limit  has  been  so  long  regarded  as  the  most 
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convenient  test  of  the  right  to  api)eal,  that  it  cannot  now  be 
seriously  expected  that  it  will  be  disregarded. 

In  1789,  Congress  fixed  the  limit  of  appeal  at  $2,000. 
In  1872  the  limit  was  raised  to  $5,0(K).  It  is  now  proposed 
to  raise  it  to  $10,000.  If  we  contrast  the  present  condition 
of  the  country  with  its  condition  in  1789,  we  shall,  I  think, 
come  to  the  conclusion  that  $10,000  at  this  time  is  a  much 
smaller  limit  than  $2,000  at  that  time.  In  1789  the  Chief 
Justice  of  the  United  States  received  $1,800  per  annum,  and 
the  President  $4,000 ;  the  latter  now  receives  $50,000,  and 
tlic  Chief  Justice  $10,000.  That  is  an  illustration  that 
sliows  the  difference  in  the  relative  values  of  the  amounts. 

Are  the  cases  whose  amounts  in  controversy  are  more  than 
§5,000  and  less  than  $10,000,  so  much  more  important? 
Do  they  so  universally  involve  questions  of  greater  com- 
plication and  difficulty,  that  the  proposed  increase  to  $10,000 
is  to  be  regarded  as  a  sufficient  reason  for  rejecting  the  relief 
which  the  Davis  bill  offers?  To  state  the  question  is  to 
answer  it. 

We,  who  meet  here,  have  no  legislative  authority  to  de- 
termine what  is  the  best  possible  plan  for  administering  the 
judicial  business  of  the  United  States.  We  are  here  representr 
ing  the  Bar  of  the  United  States.  Our  voice  wUl  have  no 
greater  weight  than  that  which  it  will  derive  from  the  sound- 
ness of  the  reasoning  by  which  our  conclusions  can  be  sup- 
])()rted.  We  are  not  theorists.  We  are  practical  men.  We 
want  that  legislation  which  will  give  us  the  most  certain 
and  speedy  relief  from  an  existing  and  increasing  evil. 

Day  after  day  the  dockets  are  becoming  more  and  more 
<  iinvded,  both  in  the  Supreme  and  Circuit  courts ;  there 
must  be  an  increase  in  the  judicial  force  in  the  circuits; 
relief  must  be  applied  there  as  well  as  in  the  Supreme  Court. 
1<  not  that  plan  the  best  and  most  practical  which  enables 
II-  at  once  to  meet  both  difficulties?     Such  a  plan  is  that 
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embraced  in  the  Davis  bill,  which  has  already  passed  the 
Senate  of  the  United  States,  and  received  the  approval  of 
the  judges  of  the  Supreme  Court,  of  many  lawyers  through- 
out the  country,  of  many  members  of  this  Association,  and 
of  a  majority  of  our  committee.  That  bill  can  be  passed  in 
the  House  at  the  next  session,  if  there  is  an  united  expression 
of  public  opinion  in  its  support.  If  that  bill  be  not  passed, 
is  there  any  reason  to  suppose  any  other  relief  will,  within 
any  reasonable  time,  be  given  to  us?  I  submit  that  for 
these  reasons  the  report  of  the  majority  of  the  committee 
ought  to  be  sustained. 

Edward  O.  Hinkley,  of  Maryland,  said : 

Mr.  President, — Ten  minutes  will  not  suffice  to  display 
much  eloquence,  however  pleasant  it  might  be  to  an  audi- 
ence even  of  lawyers.  But  five  minutes  will  suffice  for  me 
to  suggest  that  there  was  a  Supreme  Court  in  ancient  times 
that  got  into  the  same  difficulty  as  that  in  which  the  United 
States  Supreme  Court  now  finds  itself. 

In  the  historv  of  the  oldest  nation  of  whom  we  have  anv 
record,  it  is  told  that  they  had  a  supreme  judge,  and  he  had 
so  much  business  on  his  hands  that  his  father-in-law  told 
him  that  what  he  was  doing  was  not  good,  as  lie  would  wear 
himself  out,  and  wear  out  the  people  also.  So  Jethro  said 
to  Moses  that  he  should  appoint  subordinate  courts — judges 
of  thousands,  judges  of  hundreds,  and  judges  of  fifties,  and 
judges  of  tens  to  hear  the  small  matters,  while  he  (Moses) 
heard  all  the  great  matters. 

That  is  the  case  I  wished  to  refer  to,  Mr.  President ;  and 
if  the  case  means  anything — if  there  is  any  principle  to  be 
adduced  from  it — I  think  it  means  i)recisely  what  the  Con- 
stitution of  the  United  States  declares.  I  think  it  declares 
only  what  is  an  inevitable  neceasitv,  what  is  inherent  in 
the  nature  of  things,  when  it  says  that  there  shall  be  one 
body  or  court  called  supreme.     But  there  ought  to  be  an 
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intermediate  tribunal ;  and  you  cannot  produce  such  a  tri- 
bunal by  dividing  the  supreme  tribunal  into  three.  How 
can  an  integer  preserve  its  integrity  after  a  division?  I 
cannot  see  how  it  may  be  done ;  there  is  a  want  of  logic  in 
it.  There  is  in  it  a  want  of  analogj'  to  all  things  in  nature 
and  in  the  inferior  and  subordinate  occupations  of  man. 
Time  will  not  suffice  to  state  the  analogy,  except  to  place 
nine  directors  of  a  corporation,  four  of  whom  should  con- 
stitute a  quorum ;  and  to  place  the  other  five  in  another 
room,  and  call  them  also  a  quorum.  The  thing  would  be 
illogical.  And  even  if  constitutional,  there  are  inherent 
objections  that  are  paramount  to  any  supposed  convenience 
that  might  arise  by  a  division  of  the  labor. 

What  shall  I  do  if  I  cannot  transact  all  the  work  to  be 
done  by  me?  I  will  appoint  subordinates.  The  funda- 
mental error  of  the  other  side  is  in  supposing  that  the  nine 
men  at  Washington  are  better  men  than  we  have  in  the 
circuit  and  district  courts.  Yet  men  who  have  served  ten, 
fifteen,  or  twentv  vears  in  their  duties  in  the  courts  of  first 
instance  are  sometimes  far  superior  to  the  appellate  tri- 
bunals. The  only  difficulty  I  see  about  it  is  that  the  judg- 
ment of  one  man  sitting  alone,  as  he  himself  would  doubt- 
less acknowledge,  is  not  so  reliable  as  a  larger  number,  from 
the  principle  that  "  in  the  multitude  of  counselors  there  is 
safety."  And  to  be  enabled  to  settle  the  question  as  he  himself 
would  like  to  have  it  settled,  he  would  be  glad  to  have  three 
or  five  men  review  his  decision.  It  seems  to  me  that  the 
svstem  of  intermediate  courts  is  the  l)est  method  that  can 
be  adopted. 

Nathaniel  W.  Ladd,  of  Massachusetts,  said : 

Mr.  President, — I  am  opposed  to  the  system  of  intermediate 
courts,  because  I  believe  that  if  there  is  to  be  an  increase  in 
he  Feileral  judiciary,  it  should  not  be  an  increase  in  that 
direction,  but  an  increase  in  the  other  direi'tion. 
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We  are  all  agreed  no  doubt,  Hiat  a  national  bankrupt 
law  is  a  necessity.  One  of  the  diflBculties  in  the  way  of 
such  a  law  is,  that  these  courts  cannot  get  near  enough  to 
the  people  to  deal  with  the  matters  pertaining  to  a  national 
bankrupt  law. 

The  judges  composing  those  courts  should  be  of  men  of  as 
much  ability  as  in  the  Supreme  Court. 

If  you  are  going  to  have  an  appellate  court  lower  than  the 
Supreme  Court,  why  not  give  appellate  jurisdiction  to  the 
Circuit  Court,  and  create  a  lower  court  if  it  be  necessary, 
and  increase  the  judiciary  in  that  respect,  so  that  they  might 
deal  with  the  minor  questions  of  a  national  bankruptcy  law, 
which  we  must  ultimately  have.  The  less  important  cases 
might  be  disposed  of  by  the  inferior  courts,  reserving  the 
more  important  questions  for  the  Supreme  Court  as  it  now 
exists,  but  sitting  in  quorums.  Congress  may  provide  that 
any  number  of  justices  of  the  Supreme  Court  may  form  a 
quorum.  If  the  extent  of  the  appellate  business  be  so  great 
as  to  warrant  it,  increase  the  number  of  Supreme  Court 
judges,  and  divide  their  number  up  into  "  sessions."  They 
might  take  the  docket  and  make  a  division  of  the  labor,  part 
going  to  the  first  session,  part  to  the  second  session,  etc.  If 
this  plan  is  carried  out,  the  accumulation  of  cases  would 
soon  be  reduced,  and  in  my  estimation,  it  is  a  better  and 
more  constitutional  method  Ln  establishing  another  court, 
in  many  instances  a  "supreme  court,"  from  which  there 
will  be  no  appeal. 

Henry  Hitchcock,  of  Missouri,  said  (in  substance) : 

Mr.  President, — The  time  I  may  occupy  in  exercise  of  the 

privilege  of  answering  must  be  limited,  for  it  is  late.    I  shall 

not,  therefore,  attempt  to  discuss  at  length  the  arguments 

made  on  the  other  side. 

Judge  Bradley  has  called  your  attention  clearly  to  the 

scope  of  the  report  presented  by  the  majority  of  your  com- 
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mittee,  which  was  that  they  had  come  to  the  conclusion 
that  the  general  plan  for  relieving  the  Federal  courts  by 
the  establishment  of  intermediate  courts  was  the  one  which 
promised  the  largest  measure  of  success.  That  is  all  the 
proposition  we  make  in  our  report. 

The  bill  which  has  passed  the  Senate  now  goes  to  the  House. 
If  found  desirable,  it  can  be  amended  there  in  accordance 
with  some  of  the  suggestions  that  have  been  made  here. 
Criticisms  of  that  kind  may  be  submitted  to  the  members  of 
the  House  and  availed  of  there;  we  have  nothing  to  do 
with  that.  The  real  question  here  is  as  to  whether  or  not 
the  majority  are  right  in  suggesting  their  plan  as  the 
most  feasible.  Doubt,  upon  a  matter  so  grave,  is  equivalent 
to  condemnation  ;  and  there  is  a  doubt  upon  the  minority 
scheme.  As  to  the  constitutional  question,  I  shall  not 
further  discuss  it.  The  crucial  point — ^the  cardinal  propo- 
sition put  forth  by  the  majority  report  on  that  head — ^has 
not  been  answered. 

The  question  has  been  asked  in  argument :  Does  it  make 
any  difference  what  the  balance  of  the  judges  are  doing  while 
a  quorum  is  hearing  cases  ?  It  does,  I  answer,  if  they  are 
doing  what  the  Constitution  says  shall  not  be  done.  They 
may  be  sent  on  circuit  duty  ;  assigned  to  this,  that,  or  the 
other  circuit.  But  when  Congress  undertakes  to  say,  if  it 
ever  shall,  that  those  other  members  of  the  Supreme  Bench 
shall  be  authorized  to  sit,  performing  the  functions  of  a  court, 
then  Congress  is  doing  what  the  Constitution  forbids.  An 
integer  cannot  be  divided  and  remain  integrate ;  nor  can  a 
triumvirate  be  called  a  monarchv.  I  have  heard  of  animals, 
the  separate  fragments  or  parts  of  which  could,  after  being 
divided,  each  still  performed  the  functions  of  the  whole ;  but 
I  believe  that  characteristic  is  restricted  to  the  very  lowest 
forms  of  [animal  life. 

Judge  Bradley  has  alluded  to  the  folly  of  supposing  the 
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opinion  in  a  cause  heard  and  decided  by  a  few,  to  be  equiva- 
lent to  that  of  the  whole  court,  the  majority  of  whom  would 
thereby  be  rendering  an  opinion  upon  a  case  they  had  not 
heard. 

Instead  of  asking  the  Supreme  Court  to  hear  a  case  once, 
you  are,  by  this  minority  report,  providing  for  their  hearing 
many  cases  twice.  *  Such  a  plan  will  require  more  time  to 
transact  the  business  than  is  even  now  devoted  to  it. 

But  even  with  a  court  divided  as  is  proposed,  it  would  not 
be  equal  to  the  growing  demands  of  tlie  increasing  business 
of  this  country.  The  measure  they  propose  would  only  afford 
temporarv'  relief,  while  we  think  the  establishment  of  inter- 
mediate courts  will  bring  permanent  relief. 

With  regard  to  what  has  been  said  about  no  appeal  to  the 
Supreme  Court  being  allowed  under  our  method,  unless 
the  amount  of  $10,000  was  involved,  gentlemen  surely  must 
have  forgotten  that  I  called  attention  to  the  provisions  of 
the  Davis  plan,  which  by  no  means  provides  that  there  shall 
be  no  appeal  to  the  Supreme  Court  unless  $10,000  is  in  con- 
troversy. On  the  contrary,  it  provides  for  appeals  without 
reference  to  the  amount  involved,  whenever  the  questions 
of  law  involved  are  of  general  importance,  and  also  in 
other  clashes  of  cases  specified, — thus  not  raising,  but  in 
reality  lowering  the  present  limit;  so  that  the  argu- 
ment about  rich  men's  courts  and  i)oor  men's  courts  has 
no  application. 

I  regretted  to  hear  an  argument  which  raises  a  supposed 
distinction  of  class,  based  upon  the  possession  of  wealth. 
Such  an  argument  is  a  fire-brand,  even  when  the  facts  might 
seem  to  support  it ;  but,  as  I  said,  it  is  not  applicable  here, 
for  in.stead  of  shutting  out  the  poor  suitor,  we  afford  him 
more  ample  facility  of  appeal.  The  best  answer  to  the 
argument  made  by  the  other  side  in  that  respect  is  simply 
to  recall  the  actual  provisions  of  the  Davis  bill. 
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The  time  has  arrived  for  the  yote  to  be  taken,  and  I  pro- 
pose we  now  vote  upon  the  question. 
(Several  members :  Question  I  question !) 

Mr.  Evarts : 

I  rise  to  ask  the  gentleman  a  question :  Am  I  to  under- 
stand that  all  ^»ses  that  come  before  the  intermediate  courts 
will,  as  a  matter  of  right,  go  to  the  Supreme  Court,  and  that 
there  will  be  no  pecuniary  limit  above  ^00  ? 

Mr.  Hitchcock : 

The  statement  is  in  the  bill  itself,  giving  the  restrictions. 
In  several  classes  of  cases  there  are  no  restrictions  of  appeal. 
I  will  read  it. 

Mr.  Evarts : 

You  can  answer  my  question  whether  your  report  favors  a 
system  of  intermediate  courts  from  whose  decisions,  as  a 
matter  of  right,  there  shall  be  an  appeal  or  reconsideration, 
unaffected  by  any  amount  involved. 

Mr.  Hitchcock : 

No,  sir ;  not  as  you  now  state  it. 

Mr.  Evarts : 

We  should  not  take  the  vote  of  this  body  upon  an  uncertain 
prei^entation.  If  you  mean  to  have  an  intermediate  system 
of  appellate  courts,  making  this  another  step  through  which 
all  cases  may  go  \nthout  a  distinction  as  to  amounts,  then 
you  are  crippling  and  misappropriating  the  appellate  power. 
If,  on  the  other  hand,  you  allow  a  universal  appeal,  then  you 
are  multipl\nng  the  stej^  and  expense  of  an  appeal,  and 
enlarging  the  business  in  the  Supreme  Court  instead  of 
reilucing  it. 

Our  i>rojK>sition  is  that  we  will  enable  the  Supreme  Court 
to  do  more  business  than  it  now  doi^:  vour  svstem  will 
n^ult  in  bringing  more  busini^^j,  without  fiimishing  the 
means  to  transi\ct  it. 
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Mr.  Hitchcock : 

We  recommend  that  a  pecuniary  limit  be  rixefl,  below 
which  there  shall  be  no  appeal,  unless  the  question  involyed 
is  of  such  importance  that  the  Supreme  Court  should  p^LSs 
upon  it. 

Mr.  Evarts: 

Then,  as  a  matter  of  rigktf  you  do  not  give  a  man  an  appeal 
unless  he  has  a  case  involving  $10,000. 

The  President : 

The  first  question  is  upon  the  motion  of  the  gentleman 
from  New  York,  to  amend  the  resolution  of  Mr.  Hitchcock 
by  striking  out  the  word  "  majority,"  and  inserting  in  lieu 
thereof  the  word  "  minority."  Those  in  favor  of  the  amend- 
ment will  vote  Aye ;  those  opposed,  No. 

A  vivd  voce  vote  was  then  taken,  and  the  Chair  being  in 
doubt  as  to  the  result,  a  rising  vote  was  demanded,  which 
resulted — 

For  the  amendment,  23 ;  opposed,  42. 

The  President : 

The  question  is  now  upon  the  adoption  of  the  resolution  of 
the  gentleman  from  Missouri,  and  a  count  is  called  for. 

The  result  was — 

For  the  adoption  of  the  resolution,  39 ;  opposed,  27. 

And  the  resolution  was  adopted. 

E.  B.  Sherman,  of  Illinois,  offered  the  following  resolutions : 

Resolved,  That  the  criminal  laws  of  the  United  States  and 
of  the  several  states  do  not  suflSciently  distinguish  and  punish 
persons  committing  crime  as  a  business,  and  that  provision 
should  be  made  for  the  permanent  confinement  of  those  who 
so  engage  in  crime  as  an  occupation  or  pursuit. 

Resolved,  That  the  Committee  on  Jurisprudence  and  Law 
Beform  be  requested  to  consider  and  report  a  proper  method 
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and  criterion.for-discriminating  between  professional  and 
non-prafessiorial  criminals,  and  for  the  protection  of  society 
agalt^et  ihe  former,  when  so  ascertained, 

•  .    *!  Tliese  resolutions  were  adopted,  and  the  matter  referred  to 
\\  V  the  committee  therein  named. 

.  "  Simeon   E.  Baldwin,  of   Connecticut,    moved    that    the 

Association  now  adjourn  sine  die. 

Seconded  by  Henry  Hitchcock,  of  Missouri. 

The  meeting  then  adjourned  without  date. 

EDWARD  OTIS  HINKLEY, 

Secretary^ 
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MEMORANDUM. 


The  Association  gave  a  dinner  to  its  members,  at  the 
Grand  Union  Hotel,  on  the  evening  of  August  11,  1882. 
About  one  hundred  membere  were  present.  WilHam  M. 
Evarts,  of  New  York,  presided. 

(Ill) 


CONSTITUTION. 


NAME   AND   OBJECT. 

Article  I. — This  Association  shall  be  known  as  "  The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

qualifications  for  membership. 

Article  II. — Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall,  for  five  years 
next  preceding,  have  been,  a  member  in  good  standing  of 
the  Bar  of  any  state,  and  who  shall  also  be  nominated  as 
hereinafter  provided. 

officers  and  committees. 

Article  III. — The  following  ofiicers  shall  be  elected  at  each 
Ainiual  Meeting  for  the  year  ensuing:  A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession) ; 
one  Vice-President  from  each  state ;  a  Secretary ;  a  Treasurer ; 
a  Council,  consisting  of  one  member  from  each  state  (the 
Council  shall  be  a  standing  committee  on  nominations  for 
office) ;  an  Executive  Committee,  to  be  composed  of  the  Sec- 
retary and  Treasurer,  together  with  three  members  to  be 
chosen  by  the  Association,  one  of  whom  shall  be  Chairman 
of  the  committee. 
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The  following  committees  shall  be  annually  appointed  by 
the  President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  La^v ; 

On  Publications ; 

On  Grievances. 

• 

A  majority  of  those  members  of  any  committee,  including 
the  Council  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  puposes  of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  members  from  such  state,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  stat«,  to  which  shall  be  re- 
ferred all  applications  for  membership  from  such  state.  The 
Vice-President  shall  be,  ex  officio,  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report 
to  the  next  meeting  the  names  of  all  members  w^ho  shall,  in 
the  interval,  have  died,  with  such  notices  of  them  as  shall, 
in  the  discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory  to  report  the  deaths  of  members  within  the 
same  to  the  said  committee. 

ELECTION   OF   MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  state  to  the  Bar  of  which 
the  persons  nominated  belong.    Such  nominations  must  be 
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transmitted  in  writing  to  the  Chairman  of  the  General 
Council,  and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
states  having  no  Local  Council,  and  at  the  Annual  Meeting 
of  the  Association,  in  the  absence  of  all  members  of  the 
Local  Council  of  any  state. 

All  nominations  thus  made  or  approved  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided,  That  if  any  member  demand  a  vote  upon  any 
name  thus  reported,  the  Association  shall  thereupon  vote 
thereon  bv  ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  j^ame  ballot ;  and  in  such  case  placing  the  word 
"  No  "  against  any  name  or  names  upon  the  ticket  shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to 
defeat  an  election. 

Article  Y. — All  members  of  the  Conference  adopting 
the  Constitution,  and  all  persons  elected  by  them  upon  the 
recommendation  of  the  Committee  of  five  appointed  by  such 
Conference,  shall  become  members  of  the  Association  upon 
payment  of  the  annual  dues  for  the  current  year  herein 
provided  for. 

BY-LAWS. 

Article  YI. — By-laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  by-laws,  which  shall  be  in 
force  until  rescinded  bv  the  Association. 

DUES. 

Article  YIL — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
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to  exercise  any  privilege  of  membership  who  is  in  default. 
Such  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws.  Members  shall  be  en- 
titled to  receive  all  publications  of  the  Association  free  of 
charge. 

ANNUAL   ADDRESS. 

Artic^^e  VIII. — ^The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  staters  an<l  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty 
of  the  member  of  the  General  Council  from  each  state  to 
report  to  the  President,  on  or  before  the  first  day  of  May, 
annually,  any  such  legislation  in  his  state. 

ANNUAL   MEETINGS. 

Article  IX. — ^This  Association  shall  meet  annuallvin  the 
month  of  July  or  August,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such 
meeting  shall  constitute  a  quorum. 

AMENDMENTS. 

Article  X. — ^This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XI. — The  word  "  «to^,"  wherever  used  in  this 
Constitution,  shall  be  deemedjto  be  equivalent  to  state,  territory, 
and  the  District  of  GolumMa. 
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MEETINGS   OF   THE   ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after 
each  Annual  meeting,  shall  select  some  person  to  make  an 
address  at  the  next  Annual  Meeting,  and  not  exceeding  six 
members  of  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall 
be  as  follows : 

(a)     Opening  Address  of  the  President. 

(6)     Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Rei)ort  of  Executive  Committee. 
(/)    Reports  of  Standing  Committees  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Pro- 
cedure ; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law ; 

On  International  Law. 

On  Publications  ; 

On  Grievances. 
(g)     Reports  of  Special  Connnittees. 
(h)    The  Nomination  of  Officers. 
{i)     Miscellaneous  Business. 
(j)     The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session 
of  the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be 
on  the  same  day,  or  at  such  other  time  as  the  Executive 
Committee  may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a 
time,  or  more  than  twice  on  one  subject. 
A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

I\. — Each  state  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meet- 
ing of  the  Association.  In  states  where  no  state  Bar  Asso- 
ciation exists,  any  city  or  county  Bar  Association  may 
appoint  such  delegates,  not  exceeding  two  in  nimiber. 
Such  delegates  shall  be  entitled  to  all  the  privileges  of 
membership  at  and  during  the  said  meeting. 

V. — x\t  any  of  the  meetings  of  the  Association,  members 
of  the  Bar  of  any  foreign  country,  or  of  any  state,  who  are 
not  members  of  the  Association,  may  be  admitted  to  the 
privileges  of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the 
Annual  Meeting  shall  be  printed;  but  no  other  address 
made  or  paper  read  or  presented  shall  be  printed,  except 
by  order  of  the  Committee  on  Publications. 

Extra  copias  of  reports,  addresses,  and  papers  read  before 
the  Association,  may  be  printed  by  the  Committee  on  Pub- 
lications for  the  use  of  their  authors,  not  exceeding  two 
hundred  copies  to  each  of  such  authors. 

8 


118  AMERICAN  BAR  ASSOCIATION. 

No  complimentarv  resolution  to  an  officer  or  member  for 
any  service  performed,  paper  read,  or  address  delivered  shall 
be  considered  bv  the  Association. 


OFFICERS    AND   COMMITTEES. 

VII. — ^The  terms  of  office  of  all  officers  elected  at  any 
Annual  Meeting  shall  commence  at  the  adjournment  of 
such  meeting,  except  the  Council,  whose  term  of  office 
shall  commence  immediately  upon  their  election. 

VIII. — ^The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  ap- 
pointed on  the  first  day  of  each  meeting. 

IX. — The  Treasurer's  Report  shall  be  examined  and 
audited  annually,  before  its  presentation  to  the  Associa- 
tion,  by  two  members  to  be  appointed  by  the  Chairman 
of  the  Executive  Committee. 

X. — ^The  Council  and  all  standing  committees  shall  meet 
on  the  day  preceding  each  Annual  Meeting,  at  the  place 
where  the  same  is  to  be  held,  at  such  hour  as  their  re- 
spective chairmen  shall  appoint.  If  at  any  Annual  Meet- 
ing of  the  Association  any  member  of  any  committee  shall 
be  absent,  the  vacancy  may  be  filled  by  the  members  of 
the  committee  pr^ent. 

XI. — ^The  Committee  on  Publications  shall  also  meet 
within  one  month  after  each  Annual  Meeting,  at  such  time 
and  place  as  the  Chairman  shall  appoint. 
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XII. — Special  meetings  of  any  committee  shall  be  held 
at  such  times  and  places  as  the  Chairman  thereof  may 
appoint.  Reasonable  notice  shall  be  given  by  him  to  each 
member  by  mail. 

ANNUAL   DUES. 

XIII. — ^The  annual  dues  shall  be  payable  at  the  Annual 
Meeting,  in  advance.  If  any  member  neglect  to  pay 
them  for  any  year  at  or  before  the  next  Annual  Meeting, 
he  shall  cease  to  be  a  member.  The  Treasurer  shall  give 
notice  of  this  by-law,  within  sixty  days  after  each  meeting, 
to  all  members  in  default. 


Prbbidext, 

ALEXANDER  R.  LAWTON, 

Savannahf  Georgia. 

SBtTtETARY, 

EDWARD  OTIS  HINKLEY, 
No.  43  North  Charles  Street^  Baltimore^  Maryland. 

Trkaburer, 

FRANCIS  RAWLE, 

No.  402  Walnut  Street^  Philadelphia^  Pennsylvania. 

EXECUTIVE  COMMITTEE. 

LUKE  P.  POLAND,  St.  Johnsbury,  Vermont,  Chairman. 
SIMEON   E.  BALDWIN,  New  Haven,  ConneHcut. 
WILLIAM   ALLEN  BUTLER,  New  York,  New  York. 

EX  OFFICIO. 

EDWARD  OTIS  HINKLEY,  Sfxretfary. 
FRANCIS  RAWLE,  Treasurer. 
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COUNCIL. 


Alabama^ 

Arkansas^ 

ConnecHcuif 

DiMrict  of  Cohimbia, 

Tlorida, 

Georffia, 

Illinois, 

Indiana, 

Jowa, 

Kentucky, 

Louisiana, 

Maryland, 

Massachusetts, 

Michigan, 

3Iinnesota,    . 

Missouri, 

Nebraska, 

^ew  Hampshire, 

Xfew  Jersey,  . 

New  York,    . 

North  Carolina, 

Ohio,   . 

Pennsylvania, 

Hhode  Island, 

Tennessee, 

Texas, 

Vermont, 

Virginia, 

West  Virginia, 

Wisconsin,    . 


David  Clopton. 

M.  M.  COHN. 

Roger  Averill. 
j.  hubley  ashton. 
E.  M.  Randall. 
George  A.  Mercer. 
E.  B.  Sherman. 
Asa  Iglehart. 
George  G.  Wright. 
J.  W.  Stevenson. 
Thomas  J.  Semmes. 
L.  L.  Conrad. 
Edmund  H.  Bennett. 
W.  P.  Wells. 
Hiram  F.  Stevens. 
William  H.  H.  Russell. 
Charles  F.  Manderson. 
J.  M.  Shirley. 
Jacob  Weart. 
Benjamin  A.  Willis. 
Thomas  B.  Keogh. 
William  A.  Davidson. 
Thomas  E.  Franklin. 
Charles  S.  Bradley. 
Bedford  M.  Estes. 
T.  N.  Waul. 
L.  P.  Poland. 
Robert  Ould. 
John  A.  Hutchinson. 
John  W.  Cary. 
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W      I. 


VICE-PRESIDENTS 


AND 


MEMBERS  OF  LOCAL  COUNCILS, 


Alabama. — Vice-President,  D.  S.  TROY, 

Local  Council,  LUTHER  R.  SMITH,  DAVID  BUKLL, 

Arkansas.— Vice-President,  JAMES  C.  TAPPAX. 

Local  Council,  U.  M.  ROSE,  P.  O.  THWEATT. 

Connecticut.— Vice-PreHident,  ALVAN  P.  HYDE. 

Local  Omncil,  LYMAN  D.  BREWSTER,  JOHNSTON  T. 
PLAT1\  WASHINGTON  F.  WILLCOX. 

Delaware.— Vice-President,  THOMAS  F.  BAYARD. 

I^)cal  Council,  ANTHONY  HIGGINS. 

District  of  Coiambia. — Vice-PrcHident,  H.  H.  WELLS. 

Local  Council,  RICHARD  T.  MERRICK,  NATHANIEL 
WILSON. 

Florida.— Vice-President,  EDWIN  M.  RANDALL. 

Georgia.— Vice-Prenident,  L.  N.  WHITTLE. 

Local  Council,  N.  J.  HAMMOND,  CHARLES  (\  JONF>-, 
Jr.,  R.  F.  LYON,  WALTP:R  S.  CHISHOLM. 

Illinois.— Vice-President,  C.  C.  BONNEY. 

I/>cal  Council,  CHARLES  DUNHAM,  GUSTA VE  KOER- 
NER,  R.  BIDDLE  ROBERTS. 

Indiana.— Vice-President,  BENJAMIN  HARRISON. 

I^)cal  Council,  J.  A.  S.  MITCHELL,  ABRAM  W.  HEN- 
DRICKS, ROBERT  S.  TAYLOR,  JOHN  M.  BUTLER. 

Iowa.— Vice-President,  (iEORGE  G.  WRIGHT. 

Local  Council.  OLIVER  P.  SIIIRAS. 
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Kentucky.— Vice-President,  WILLIAM  PRESTON. 

Local  Council,  JOHN  W.  STEVENSON,  JOHN  MASON 
BROWN. 

Louisiana.— Vice-President,  F.  P.  P0CH6. 

Local  Council,  CARLETON  HUNT,  THOMAS  L.  BA YNE. 

Maine.— Vic^-President,  NATHAN  WEBB. 

Local  Council,  F.  A.  WILSON,  O.  D.  BAKER. 

Maryland.— Vice-President,  SKIPWITH  WILMER. 

Local  CouncU,  A.  LEO  KNOTT,  RICHARD  M.  VEN- 
ABLE,  HENRY  STOCKBRIDGE,  JULIAN  J.  ALEX- 
ANDER. 

Massachuseits.— Vice-President,  DWIGHT  FOSTER. 

Local  Council,  FRANK  GOODWIN,  EDWARD  L. 
PIERCE,  CHARLES  W.  CLIFFORD,  NATHANIEL 
W.  LADD. 

Michigan.— Vice-President,  THOMAS  M.  COOLEY. 

Local  Council,  ROBERT  P.  TOMS,  D.  DARWIN 
HUGHES,  O^BRIEN  J.  ATKINSON. 

Minnesota.- Vice-President,  GORDON  E.  (OLE. 

Local  Council,  REUBEN  C.  BENTON,  JOHN  A. 
LOVELY,  HIRAM  F.  STEVENS. 

Mississippi.— Vice-President,  LOCK  E.  HOUSTON. 

Local  Council,  R.  O.  REYNOLDS. 

Missouri.— Vice-President,  HENRY  HITCHCOCK. 

I^cal  Council,  JAMES  E.  WITH  ROW,  WARWICK 
HOUGH,  GEORGE  A.  :NLVDILL. 

Nebraska.- Vice-President,  JAMES  M.  WOOLWORTH. 

I^cal  Council,  JAMES  LAIRD,  CIIAS.  F.  MANDERSON. 

New  Hampshire.— Vice-President,  WILLIAM  S.  LADD. 

Local  Council,  CLINTON  W.  STANLEY,  ALBERT  S. 
WAIT,  JOSEPH  W.  FELLOWS. 

New  Jersey.- Vice-President,  ANTHONY  Q.  KEASBEY. 

Local  Council,  WASHINGTON  B.  WILLIAMS,  CHARLES 
B0RCHERLIN(4,  R.  WAYNE  PARKER. 
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New  York.— Vice-President,  EDWARD  F.  BULLARD. 

Local  Council,  EVERETT  P.  WHEELER,  JAMES  M. 
DUDLEY,  CHARLES  A.  PEABODY,  WM.  M.  EVARTS- 

North  Carolina.— Vice-President,  THOMAS  FULLER. 

Local  Ccmncil,  JAMES  E.  BOYD,  JOHN  N.  STAPLES. 

Ohio.— Vice-President,  RUFUS  KING. 

Local  Council,  RUFUS  P.  RAXNEY,  GEORGE  W. 
HOUCK,  D.  A.  HAYNES,  ISAAC  M.  JORDAN. 

Pennsylvania.— Vice-President,  GEORGE  W.  BIDDLE. 

Local  Council,  ALBERT  A.  OUTERBRIDGE,  HENRY 
GREEN,  GEORGE  SHIRAS,  Jr.,  HUGH  M.  NORTH, 
WILLIAM  A.  PORTER,  ANDREW  T.  Mc<:;LINTOrK. 

Rhode  Island.— Vice-President,  CHARLES  S.  BRADLEY. 

Local  Council,  BENJAMIN  F.  THURSTON,  WILLIAM 
P.  SHEFFIELD. 

South  Carolina.— Vice-Pre.sident,  HENRY  E.  YOUNG. 

Local  Council,  C.  H.  SIMONTON,  ROBERT  W.  BOYD. 

Tennessee.— Vice-President,  JOHN  L.  T.  SNEED. 

Local  Council,  ANDREW  ALLISON,  L.  B.  McFARLAND, 
A.  T.  M(  NEAL. 

Texas.— Vi(!e-Presi(lent,  R.  G.  STREET. 

L(Kail  C<iuncil,  F.  S.  STOCKDALE,  J.  C.  HUTCHINSON, 
W.  L.  CRAWFORD,  JACOB  WAELDER. 

Vermont.— Vi(!e-President,  DANIEL  ROBERTS. 

Local  Council,  NOR^LVN  PAUL,  WILLIAM  H.  WALKER. 

Virginia.— Vice-President,  J.  RANDOLPH  TUCKER. 

Loml  C<)uncil,  WILLIAM  J.  ROBERTSON,  LEGH  R. 
PAGE. 

WiuST  Virginia.- Vice-President,  EDWARD  B.  KNIGHT. 

Local     Council,    JOHN     A.     HUTCHINSON,    FRANK 

iip:reford. 

Wisconsin.— Vice-President,  SILAS  IT.  PINXEY. 

Local  Council,  WILLIA^I  F.  VILAS,  ALFRED  L.  CARY, 
EPHRAIM  MARINER. 


COMMITTEES 


ox  JURISPRUDENCE  AND  LAW  REFORM. 

WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 
HENRY  HITCHC^OCK,  St.  Ix)ui8,.MiHHoiiri. 
GEORGE  TUCKER  BISPHAM,  Philadelphia,  Pennsylvania. 
SKIPWITH  WILMER,  Baltimore,  Maryland. 

ONT  JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 

RUFUS  KING,  Cincinnati,  Ohio. 

GEORCfE  W.  BIDDLE,  Philadelphia,  Pennsylvania. 

EDWARD  J.  PHELI*S.  Burlington,  Vermont. 

RICHARD  T.  MERRICK,  Washington,  District  of  (N)lumbia. 

WALTER  B.  HILL,  Macon,  Georgia. 

ON  LEGAL  EDUCATION   AND  ADMISSIONS  TO  THE  BAR 

CARLETON  HUNT,  New  Orleans,  Louisiana. 
HENRY  STOCKBRIDGE,  Baltimore,  Marj-land. 
U.  M.  ROSE,  Little  Rock,  Arkansas. 
GEORGE  HOADLY,  (Mncinnati,  Ohio. 
EDMUND  H.  BENNETT,  Taunton,  Massachusetts. 

ON  COMMERCIAL   LAW. 

THOMAS  J.  SEMMES,  New  Orleans,  I^uisiaua. 
GEORGE  A.  MERCER,  Savannah,  Georgia. 
JAMES  T.  MITCHELL,  Philadelphia,  Pennsylvania. 
CORTLANDT  PARKER,  Newark,  New  Jerst^y. 
WILLIAM  J.  ROBERTSON,  Charlottesville,  Virginia. 

ON   INTERNATIONAL  LAW. 

THOMAS  M.  COOLEY,  Ann  Arbor,  Michigan. 
JOHN  W.  STEVENSON,  Covington,  Kentucky. 
JAMES  O.  BROADHEAD,  St.  Louis,  Miasouri. 
JOHN  E.  WARD,  New  Y'ork,  New  York. 
WILLIAM  M.  EVARTS,  New  York,  New  York. 
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ON  PUBLICATIONS. 

A.  Q.  KEASBEY,  .Newark,  New  Jereey. 
CHARLES  S.  BRADLEY,  Providence,  Rhode  Island. 
FRANCIS  RAWLE,  Philadelphia,  Pennsylvania. 
ISAAC  D.  JONES,  Baltimore,  Maryland. 
CHARLRS  N.  DAVENPORT,  Burlington,  Vermont. 

ON  GRIEVANCES. 

J.  RANDOLPH  TUCKER,  Lexington,  Virginia. 
JAMES  S.  PIRTLE,  L<nii«ville,  Kentucky. 
HENRY  JACKSON,  Atlanta,  Georgia. 
STEPHEN  \V.  KELLOG(x,  Waterbury,  Connecticut. 
AVASHINCJTON  B.  WILLIAMS,  New  Jersey. 

ON  OBITUARIES. 

EDAVARD  O.  HINKLEY,  Baltimore,  Maryland. 
EVERETT  P.  WHEELER,  New  York,  New  York. 
HENRY  HITCHCOCK,  St.  Louis,  Missouri. 


MEMBERS-AUGUST,  1882-1883. 


ALABAMA. 

Bragg,  Walter  S., 
BuELL,  David, 
Clark,  Gaylobd  B., 
Cu)iTON,  David, 
Smith,  Luther  R., 
Troy,  D.  S., 

AKKANSAS. 

Benjamin*,  M.  W., 
CoHN,  M.  M., 
Di'  Val,  Benjamin  T., 
Horner,  John  J., 
Moore,  John  M., 
Robe,  U.  M., 
•  Tappan,  Jamess  C, 
Thweatt,  p.  0.,    . 

CX)NNECTICUT. 

Adams,  Sherman  W., 

AvERiLL,  Roger, 

Baldwin,  Simeon  E., 

Brewster,  Lyman  D., 

CoRNWELL,  Horace, 

Curtis,  Julius  B., 

Hamersley,  William, 

Hyde,  Alvan  P., 

Imjersoll,  Colin  M., 

Keli/kjg,  Stephen  W., 

Kingsbury,  Frederick  3. 

Pardee,  Henry  E., 

Perry,  John  H., 

Phillips,  Gilbert  W., 
Platt,  Johnson^T., 


Montpoiiiery. 

Greenville. 

Mobile. 

Montpomery. 

Mount  Sterling. 

Montj;?omery. 


Little  Rock. 
Little  Rook. 
Fort  Smith. 
Helena. 
Little  Rock. 
Little  Rock. 
Helena. 
Helena. 


Hartford, 

Danbury. 

New  Haven. 

Danbiirv. 

Hartford. 

Stamford. 

Hartford. 

Hartford. 

Xew  Haven. 

Waterbury. 

Waterbury. 

New  Haven. 

South  }K)rt. 

Putnam. 
New  Haven. 
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CONNECmCUT— Continued. 

Rus«ELL,  Talcott  H., 
Seymour,  Edwakd  W., 
T0WN8END,  William  K., 
Watrous,  George  H., 

WiLLCOX,  \V.  F., 
Woodruff,  George  M., 
Woodward,  Asa  B., 

DELAWARE. 

Bayard,  Thomas  F., 
Hkkjins,  Axtiiony, 

DISTRICT  OF  COLUMBIA. 

Appleby,  George  F., 
AsiiTON,  J.  IIubley, 
Bond,  S.  R., 
Garxfttt,  Henry  Wise, 
Hagner,  a.  B., 
Hanna,  John  F., 
Johnston,  Jami-ss  M., 
Johnston,  Sanders  W., 
Meix)y,  William  A., 
Merrick,  Richard  T., 
Morris,  M.  F., 
^loKSK,  A.  Porter, 
Selden,  John, 
Wells,  H.  IL, 
Wii-soN,  Nathaniel, 

FLORIDA. 

Jones,  Charlfx  W., 
Randall,  E.  M., 

GEOR(tIA. 

Adams,  Samikl  B., 
Anderson,  Clif^ford, 
Bacon,  ArcasTCs  0., 
B ARROW,  Pope, 

BARTLE'n-,  CHAHLh-S   L., 

Black,  J.  C.  C, 
Chahi.ton,  Waltkr  G., 


New  Haven. 
Litchfield. 
New  Haven. 
New  Haven. 
Deep  River. 
Litchfield. 
Norwalk. 


Wilmington. 
Wilmington. 


Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Wawhington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


Pensacola. 
Jacksonville. 


Savannah. 

Macon. 

Macon. 

Athens. 

Macon. 

Augusta. 

Savannah. 
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GEORl  ;T  A— Continued. 

CiiiHHOLM,  Walter  S., 
CVmming,  Joseph  B., 
(Vnn'ingham,  Henry  C. 
F^LY,  Robert  N., 
Falligant,  Robert, 
Hammond,  N.  J., 
Hill,  Walter  B., 
Jackson,  Henry, 
Jones,  Charles  C,  Jr.,    . 
LAwmN,  Alexander  R., 
Lyon,  R.  F., 

Mackall,  Willl\m  W.,  Ju., 
Mercer,  George  A., 
Miller,  Frank  H., 
Tompkins,  Henry  B., 
Whittle,  L.  N.,    . 

ILLINOIS. 

Ayer,  B.  F., 
bonney,  c.  c, 
Davis,  David, 
Dunham,  Charles, 
HoYNE,  Thomas, 
koerner,  gustave, 
Mason,  Edward  G., 
Roberts,  R.  Biddlb, 
Sherman,  E.  B.,    . 
Storrs,  Emery  A., 
Trumbull,  Lyman, 
Waterman,  A.  N., 

INDIANA. 

Aldbich,  Chakles  H., 

Butler,  John  M., 

Da  V I  iwoN ,  T hom as  F. , 

Dyer,  Azro, 

Fairbanks,  Charles  W., 

Fish  back,  W.  P., 

Harrison,  Benjamin, 

Hendricks,  A.  W., 
Hendricks,  Thomas  A., 


Savannah. 

Au^ista. 

Savannah. 

Atlanta. 

Savannah. 

Atlanta. 

Macon. 

Atlanta. 

Augusta. 

Sa  van  nail. 

Ma(H)n. 

Savannah. 

Savannah. 

Augusta. 

Savannah. 

Macon. 


Chicago. 

Chicago. 

Bl<x)mington. 
.  .  Geneseo. 
.  Chicago. 
.  Belleville. 
.  Chicago. 
.  Cliicago. 
.  Chicago. 
.  Chicago. 
.  Chicago. 
.    Chicago. 


Fort  Wayne. 

Indianapolis. 

Covington. 

Evansville. 

Indianapolis. 

Indianapolis. 

Indiaimpolis. 

IndianaiM.>li8. 
In(liaiiai>oli8. 
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INDIA  N  A— Continued. 


HiNKK,  C.  C, 

HoRp,  Oscar  B.,     . 
McDonald,  Joskpii  E., 
Mitchell,  Johepii  A.  S., 

NeBEKER,  Ll'CAS, 

Robertson,  R.  S., 
Taylor,  R.  S., 
WrusoN,  John  R., 
WiMON,  William  C, 


IOWA. 


Shiras,  Oliver  P., 
Wright,  George  G., 

KANSAS. 

Buck,  J.  Jay, 
Feighan,  John  W., 
Stillwell,  L., 

KENTUCKY. 

Breckenridge,  Wm.  C.  P 
Brown,  John  Mason, 
Bryan,  James  AV., 
BlCKNER,  B.  F.,     . 
Davie,  George  M., 
Moore,  J.  Z., 
PiRTLE,  James  S., 
Preston,  William, 
Scott,  C.  S., 
Stevenson,  John  W,, 
Trabue,  E.  F., 
Wharton,  Gabriel  T., 
WlLLSON,  A.  E., 

LOUISIANA. 

AcKLEN,  Joseph  H., 
Bayne,  Thomas  L., 
Benedict,  W.  S., 
Breaux,  G.  a., 
Brice,  a.  G., 
Gillmore,  Thomas, 


Indianapolis. 

Indianapolis. 

Indianapolis. 

Goshen. 

Covington. 

Fort  Wayne. 

Fort  Wayne. 

Indianapolis. 

La&vette. 


Dubuque. 
Des  Moines. 


Emporia. 
Emporia. 
Osage  Mission. 


Lexington. 

Loui8^^11e. 

Covinj?ton. 

Lexington. 

Louisville. 

Owensboro. 

Ix)ui8ville. 

Lexington. 

Lexington. 

Covington. 

Louis^'ille. 

Louisville. 

lyouisville. 


Franklin. 
New  Orieans. 
New  Orieans. 
New  Orieans. 
New  Orieans. 
New  Orieans. 


MEMBERS 
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LOUISIANA— CVmtimiea. 

Howe,  W.  \V.» 
Hunt,  CARLETiix, 
McCaleb,  E.  HowAun, 
Merrick,  Edwin  T., 
Miller,  H.  C, 
Pardee,  Don  A.,  . 
PocHE,  F.  P., 

SeMMES.  TltOMAH  J., 


MAINE. 


Baker,  Orville  D., 
Cleaveh,  Nathan, 
GrOULD,  A.  P., 
Haskell,  Thomas  H., 
Holmes,  George  F., 
LiBBY,  Charles  F., 
Stetson,  Charles  P., 
Stroct,  a.  a., 
Webb,  Nathan,    . 
WiiisON,  F.  a., 
Woodward,  Charles  F., 


MARYLAND. 


Albert,  Talbot  J., 
Alexander,  Jvlian  J., 
Beasten,  Charles,  Jr., 
Boarman,  Robert  R., 
Bonaparte,  Charles  J., 
Brown,  Sebastian, 
Conrad,  Louis  L., 
CowEN,  John  K., 
Cross,  E.  J.  D.,     . 
Fisher,  William  A., 

HiNKLEY,  EdWAKD  OtiS, 

Jones,  Isaac  D.,    . 

Knott,  A.  Leo,     . 

Latrobe,  John  H.  B., 

Marshall,  Charles, 

Mason,  John  T.  (John  T.  Mason,  R.), 

McIntosh,  David  G., 

Pace,  Henry, 


New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleians. 
8t.  James. 
New  Orleans. 


Au^ista. 

Portland. 

Thomaston. 

Portland. 

Portland. 

Portland. 

Bangor. 

Portland. 

Portland. 

Bangor. 

Bangor. 


Baltimore. 

Baltimore. 

Baltimore. 

Towsontown. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Towsontown. 

Princess  Anne. 
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MAR  YL  A  N  D— ( 'onti  mied. 

R0BERT8,  JoHEPH  K.,  Jr., 
Robertson,  A.  H., 
Sharp,  George  M., 
Small,  Albert,     . 
Stock  BRi  IK  IE,  Henry, 
Venable,  Richard  M., 
West,  Charles  N., 
Williams,  Edward  Calvin, 

WiLMER,  SkIPWITH, 

MASSACHUSETTS. 

Allen,  Stillman  B., 
Baldwin,  G.  W.,  . 
Bartlett,  Sidney, 
Bell,  C.  U., 
Bennett,  Edmvnd  H., 
Bishop,  Robert  R., 
Braley,  Henry  K., 
Brooks,  Francis  A., 
Bullock,  A.  G.,    . 
Chandler,  Alfred  D., 
Clifford,  Charles  W.. 
Crapo,  William  W., 
Dickinson,  M.  F.,  Jr., 
Podge,  John  C,   . 
Endicott,  William  C, 
FoRBVSH,  George  S., 
Foster,  D wight,   . 
Fox,  William  H., 
Filler,  Henry,    . 
French,  William  B., 
Gaston,  William, 
GiLLis,  James  A., 
Goodwin,  Frank, 
Hatheway,  Simon  W., 
H?:menway,  Alfred, 
Howe,  Archibald  M., 

HCBBARD,   ClIARLra    ElSTlS, 

Hcri),  Francis  W., 
Joni>?,  Leonard  A., 
Ladd,  Nath.  W., 


Upper  Marlboro. 

Baltimore. 

Baltimore. 

Haj?er8town. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 


Boston. 
Boston. 
Boston. 
Lawrence. 
Taunton. 
Boston. 
Fall  River. 
Bost<m. 
Worcester. 
Boston. 
Sew  Bedford. 
New  Bedford- 
Boston. 
Boston. 
Salem. 
Boston. 
Boston. 
Taunton. 
Westfield. 
Boston. 
Boston. 
Salem. 
Boston. 
Boston. 
Boston. 
Boston. 
Boston. 
Boston. 
Boston. 
Boston. 


MKMBKR3. 
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MASS  ACH  rsKTTS— Oontmned. 

MaKHHALL,  JOBIIUA   N., 

Marston,  George, 
Merwin,  Eli  as,    . 
MiNROE,  William  A., 
MrzzBY,  Henry  W., 
Myer8,  James  J., 
Pierce,  Edward  L., 
Putnam,  Henry  W., 
R1CIIARD6ON,  Daniel  S., 
RicHARDtsoN,  George  F., 
R1X8ELL,  William  G., 
Savacje,  Thomas, 
Sears,  Philip  H., 
Shattuck,  George  O., 
Smith,  Chauncey, 
Southard,  Charles  B., 
Spauldinc;,  John, 
Stetson,  Thomas  M., 
Stevens,  George, 
Storey,  Moorfield, 
Storkow,  James  J., 
Swii-T,  M.  G.  B.,    . 
Treadwell,  John  P.,      1 
Warner,  Joseph  B., 
Wentworth,  Alonzo  B., 

MICHIGAN. 

Atkinson,  O'Brien  J., 
Ball,  Daniel  H., 
CooLEV,  Thomas  M., 
Dukinhon,  Don  M., 
DuFFiELi),  Henry  M., 
(tekr,  Harrison, 
Griffin,  Levi  T., 
Henderson,  Henry  P., 
Hu(iHE8, 1).  Darwin, 
Kent,  Charles  A., 
Pond,  Ashley,      . 
RoMEVN,  Theodore, 
Russell,  Alfred, 
Toms,  Robert  P., 
9 


Lowell. 

New  Bedford. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

LowelL 

Lowell. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

New  Bedford. 

Lowell. 

Boston. 

Boston. 

Fall  River.  • 

Bost-on. 

lioMtCill. 

Boston. 


Port  Huron. 

Marquette. 

Ann  Arbor. 

Detroit. 

Detroit. 

Lai)eer. 

Detroit. 

Mason. 

Grand  Rapids. 

Detroit. 

Detroit. 

Detroit. 

Detroit. 

Detroit. 
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MICHIGAN— lX)ntiiuie<i. 

WeADOCK,  TlKlMAS  A.  E., 

Welijs,  William  P.,        . 


MINNESOTA. 

Benton,  Rriben  C, 
0)LE,  Gordon  E., 
De«ty,  Robert,     . 
Ensign,  J()8i All  D., 
ErsTis,  William  H., 
Gould,  O.  B., 
Hahn,  William  J., 
Levi,  Albert  L., 
Lovely,  John  A., 
Marsh,  Fayette, 
Sanborn,  John  B., 
Sanborn,  Walter  H., 
Searleb,  Jasper  N., 
Stevens,  Hiram  F., 
AVillimton,  W.  (\, 
Wii^oN,  Thomas, 
Young,  Geob({e  B., 

MISSISSIPPI. 

Houston,  Lock  E., 
Howry,  Ciiaklpx  B., 
Johnston,  Toby  W., 
LEKiii,  Joseph  E., 

M AcFa ULA N I),  B A XTKR, 
wRR,  «J  •  A- J  , 

Reynolds,  R.  ()., 
Sims,  W.  H., 
w^hitfield,  f.  e., 


MISSOURI. 

Bailey,  Georcje  W., 

BrEC'KENRIIXJE,  Sami'el  M., 

Broadiiead,  Jami->  0., 

(V)LLIE1{,  M.  DWKiHT, 

Gai.t.  Smith  p.,    . 
(lANTT,  Thomas  T., 
IL\MMOND,  William  G., 


Bay  City 
Detroit. 


Minneapolis. 

Faribault 
.    St.  Paul. 

Duluth. 
.    Minneaixilih. 

Winona. 

Minneapolis. 

Minneapolis. 
.    Albert  Lea. 
.    Stillwater. 
.    St  Paul. 
.    St.  Paul. 

Stillwater. 
.    St.  Paul. 

Redwinjr. 

Winona. 
.    St.  Paul. 


Aberdeen. 

Oxford. 

Columbus. 

Columbus." 

Aberdeen. 

Columbus. 

Aberdeen. 

Columl)u.s. 

Corintli. 


St.  I^)uis. 
St.  Louis. 
St.  IxMiis. 
St.  Louis. 
St.  lyouis. 
St.  Ijouis. 
St.  Louis. 


MEMBEBS, 
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MISSOURI— Continued. 

Henderson,  J.  B.,                        .                       .    St.  Louis. 

Hnx.'Hcx>CK,  Henry, 

St.  Louis. 

Hough,  Warwick, 

.    Jeflfereon  City. 

Kehk,  Edward  C, 

.    St.  Louis. 

Madill,  George  A., 

.    St.  Louis. 

Noble,  John  W., 

St.  Louis. 

Rankin,  John  H., 

.    St.  Louis. 

Russell,  W.  H.  H., 

.    St.  Louis. 

Shippen,  Joseph, 

.    St.  Louis. 

Thompson,  Seymour  D., 

St.  Louis. 

• 

Withrow,  Jambs  £., 

.    St.  Louis. 

IJEBBASKA. 

Manderson,  Charles  F.,            •           •           .    Omaha. 

WooLWORTH,  J.  M.,          ....    Omaha. 

NEW  HAMPSHIRE. 

Athbbton,  Henry  B.,      .                                  .    Nashua. 

Bingham,  Harry, 

■ 

liittleton. 

BuRNHAM,  Henry  E., 

Manchester. 

Currier,  Frank  D., 

E.  Canaan. 

Fellows,  Joseph  W., 

Manchester. 

Ladd,  William  S., 

.    Lancaster. 

Marston,  Oilman, 

• 

.    Exeter. 

Mitchell,  John  M., 

.    Concord. 

Pike,  Austin  F.,  . 

.    Franklin. 

Shirley,  John  M., 

.    Andover. 

Stanley,  Clinton  W., 

Manchester. 

Wait,  Albert  S., 

Newport. 

NEW  JERSEY. 

Allen,  Robert,  Jr.,         ....    Red  Bank. 

Borcherling,  Charles, 

.    Newark. 

Dickinson,  S.  Meredith, 

.    Trenton. 

Flemmino,  James, 

.    Jersey  City. 

Garretson,  a.  Q., 

.    Jersey  City. 

Goble,  L.  Spencer, 

.    Newark. 

Herbert,  John  W.,  Jr., 

.    Jersey  City. 

Keasbey,  Anthony  Q., 

.    Newark. 

Keasbey,  George  M., 

.    Newark. 

Kinney,  Thomas  T., 

p 

.    Newark. 
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NEW  JERSEY— Continued. 

McCarter,  Thomas  N., 
Parker,  Cortlandt, 
Parker,  R.  Wayne, 
Randolph,  Joseph  F., 
RicHEY,  Augustus  G., 
Teese,  Frederick  H., 
.   Vredenburgh,  James  B., 
Vroom,  Garret  D.  W., 
Weart,  Jacob, 
Weeks,  William  R., 
White,  Henry  S., 
Williams,  Washington  B., 

NEW  YORK. 

Baker,  Ashley  D.  L., 
Beaman,  Charles  C,  Jr. 
Benedict,  Robert  D., 
Bristow,  Benjamin  H., 
bullart),  e.  f.,     . 
Burnett,  Hknrv  L., 
Butler,  Wm.  Allen, 
Clark,  James  Oliver, 
Clark,  Thomas  Allen, 
Crow  ELL,  Charles  E., 
Davison,  Charles  A., 
Dillon,  John  F., 
Dudley,  Jamfs  M., 
Eaton,  Sherburne  B., 
Emott,  James, 
Evarts,  William  M., 
Fox,  Austen  G., 
French,  W.  B., 
Hale,  Matthew, 
Hitch  ins,  Waldo, 
Isaacs,  M.  S., 
Jewett,  Huctii  J., 
Kp:rnan,  Francis, 
Leeds,  Charles  C, 
Macfarlaxd,  W.  W., 
Malone,  Philip, 
Mathews,  Albert, 


Newark. 
Newark. 
Newark. 
Jersey  City- 
Trenton. 
Newark. 
Jersey  City^ 
Trenton. 
Jersey  City, 
Newark. 
Jersey  City- 
Jersey  City. 


Gloversville. 
New  York. 
New  York. 
New  York. 
Saratoga. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Johnstown- 
New  York. 
New  York. 
New  York. 
New  York. 
Saratoga. 
Albany. 
New  York. 
New  York. 
New  York. 
Utica. 
New  York. 
New  York. 
New  York. 
New  York. 


MEMBBB& 
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JNEW  YORK— Continued. 

MOAK,  N.  C, 

Nash,  Stephen  P., 
NEii4(>N,  Homer  A., 
NicoLL,  DeLancey, 
Parker,  Alton  B., 
Parker,  Amasa  J., 
Pe^vbooy,  Charles  A., 
Phelps,  Wm.  Walter, 
Porter,  John  K., 
Prime,  Ralph  £., 
Pryor,  Roger  A., 
R(MiRR8,  Sherman  S., 
SciiLEv,  Willlam, 

Si'HOONMAKER,  AUGUSTUS 

SciDDER,  Henry  J., 
Sheparo,  Elliott  F., 
Smith,  Horace  E., 
Spra(}UE,  E.  Cn     . 
>2pEiK,  Gilbert  M.,  Jr., 
Sterne,  Simon, 
.^tu'kney,  Albert, 
Sullivan,  Algernon  S., 
Taylor,  John  D., 
Todd,  A.  J., 
Vaxderpoel,  a.  J., 
Van  Winkle,  E.  S., 
Ward,  John  E.,    . 
Warren,  Ira  D., 
Wheeler,  Everett  P., 
Willis,  Benjamin  A., 
WiNSLOw,  John,    . 

NORTH  CAROLINA. 

Boyd,  James  E.,    . 
KE(KiH,  Thomas  B., 
Staples,  John  N., 


Jr., 


Albany. 
New  York. 
Poughkeepeie. 
New  York. 
Kingston. 
Albany. 
New  York. 
New  York. 
New  York. 
Yonkers. 
Brooklyn. 
BuflGalo. 
New  York. 
Kingston. 
New  York. 
New  York. 
Albany. 
Bu£hlo. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 


Greensboro. 
Greensboro. 
Greensboro. 


OHIO. 


Baker,  William, 
Baldwin,  Charles  C, 
Ball,  Flamen, 


.    Toledo. 
.    Cleveland. 
.    Cincinnati. 
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OHIO— Continued. 


Craighead,  S., 
Daugherty,  M.  a., 
Davidson,  William  A., 
Ferguson,  E.  A.,   . 
Force,  Manning  F., 

GrOTTSCHALL,  O.  M., 

Granger,  M.  M.,  . 
Green,  Edwin  P., 
Grinckel,  Lewis  B., 
Griswold,  Seneca  O., 
Harrison,  Richard  A., 
Haynbb,  Daniel  A., 
HoADLY,  George, 
Hodge,  Noah, 
HouK,  George  W., 
hutchins,  w.  a., 
Johnson,  Edgar  M., 
Jordan  Isaac  M., 
King,  Rifus, 
Mason,  Jambs, 
Matthews,  Stanley, 
McClintock,  W.  T., 
Morris,  S.  W., 
Mtnger,  Warren, 
Noble,  Henry  C, 
Page,  Henry  F., 
Rannev,  Henry  C, 
Ranney,  Rufus  p., 
Shaw,  R.  K., 
Shoemaker,  Murray  C., 
Taft,  Alfonso, 
Ui'soN,  William  H., 
Young,  Edmund  S., 


Davton. 

Lancaster. 

Cincinnati* 

Cincinnati. 

Cincinnati. 

Dayton. 

Zaneflville. 

Akron. 

Daj'ton. 

Cleveland. 

Columbus. 

Dayton. 

Cincinnati. 

Akron. 

Dayton. 

Portsmouth. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Cleveland. 

Cincinnati. 

Chillicothe. 

Ironton. 

Dayton. 

Columbus. 

Circle\ille. 

Cleveland. 

Cleveland. 

Marietta. 

(Mnoinnati. 

(.Indnnati. 

Akron. 

Davton. 


PENNSYLVANIA. 

Armstrong,  Wm.  H., 
Arnold,  Michael, 
Baer,  George  F., 
Baldwin,  Hewry,  Jr., 
Batsman,  J.  W.  B., 

BlDDLE,  (iEORGE  W., 


Williamsixirt- 

Philadelphia. 

Reading. 

Philadelpliia. 

Reading. 

Philadelphia. 


MWMBIBKH 
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PENNSYLVANIA— Continued. 

BispHAM,  George  Tucker, 
BftEt^K,  Charlbh  Du  Pont, 
Bkixdage,  a.  R., 
Crawford,  George  L., 
DARLiN(i,  Edward  P., 
Barling,  J.  Vaughan, 
Ellmaker,  Nathaniel, 
Franklin,  Thomas  E., 
Gates,  Q.  A., 
Gilbei^,  Lyman  D., 
Green,  Henry, 
Gross,  Joseph  P., 
GrTHRiE,  George  M., 
Hand,  Alfred, 
Handley,  John, 
Hay,  Maixx)LM,  . 
Hemphill,  Joseph, 
Heverin,  James  H., 
Hoyt,  Henry  M., 
HrEY,  Samuel  B., 
KiLP,  George  B., 
Lambf^rton,  C.  L., 
Lear,  George, 
Little,  William  E., 

Lri'KENBACH,  W.  D., 

MacVeagh,  Wayne, 
Mc'Clintoc'k,  Andrew  T., 
Mercer,  George  G., 
Metzger,  Thomas  B., 
Mitchell,  Jambs  T., 
Monaghan,  Robert  E., 
North,  E.  D., 
North,  Hugh  M., 

OUTERBRIIKiE,  AlBERT  A., 

Palmer,  Henry  W., 
Patterson,  C.  Stuart, 
Pexnypacker,  Charles  H., 
Pennypacker,  Samuel  W., 
Perkins,  Samuel  C, 
Pettit,  Silas  W., 
Porter,  William  A., 


Philadelphia. 

Scranton. 

Wilkesbarre. 

Philadelphia. 

Wilkesbarre. 

Wilkesbarre. 

Lancaster. 

Lancaster. 

Wilkesbarre. 

Harrisburg. 

Easton. 

Philadelphia. 

Pittsburg. 

Scranton. 

Scranlon. 

Pittsburg. 

West  Chester. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Wilkesbarre. 

Wilkesbarre. 

Doylestown. 

Tunkhannock. 

Allentown. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Allentown. 

Philadelphia. 

West  Chester. 

l^ncaster. 

Columbia. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

West  ( 'hester. 

Philadelphia. 

Philadelphia. 

Pliiladelj)hia. 

Philade1})hia. 


140 


AMBRIOAX  BAB  ASSOCIATION. 


PENNSYLVANIA— Continued. 

Price,  J.  Sercjeant, 
Rawle,  Francis, 
Rawle,  Wm.  Henry, 
Reed,  Henry, 
Reynolds,  Samuel  H., 
RoBB,  Samuel, 
Sanders,  Dall.vs, 
Seibert,  W.  N.,     . 
Sharp,  Isaac  S.,  . 
Shiras,  (teorob,  Jr., 
Shoemaker,  L.  D., 
Slaymaker,  Amos, 
Smith,  Walter  George, 
Stewart,  John, 
Stewart,  W.  F.  Bay, 

StUR(U8,  E.  B., 

Vaux,  Richard,   . 
Waddell,  William  B., 
Wagner,  Samuel, 
WiLLARD,  Edward  N., 
Wiltbank,  William  W., 
WoLVERTON,  Simon  P., 
Woodward,  Stanley, 


Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Lancai^ter. 

Philadelpliia. 

Philadelphia. 

New  Bloomfield. 

Philadelphia. 

Pittsbuiv. 

Wilkesbarre. 

I^ncaster. 

Philadelphia. 

Clianibersburg. 

York. 

Soranton. 

Philadelphia. 

West  ('hester. 

Philadel])hia. 

Scranton. 

Philadelphia. 

Sunburv. 

Wilkeslwirre. 


RHODE  ISLAND. 


Bradley,  Charles  S., 
Gorman,  Charles  E., 
Sheffield,  W^illiam  P., 
Thuiwton,  Benjamin  F., 


Pn>vi(lence. 
Pro\'ideiice. 
Newi>ort. 
Pn)\idence. 


SOUTH    (UROLINA. 


Bacot,  T.  W., 
Bakker,  Theodore  G.,    . 
Bknkt,  William  C, 
Boyd,  Robert  W., 
Campbell,  James  B., 
McCrady,  Edward,  Jr., 
Simontox,  C.  H.,  . 
Smvthe,  Aucjustine  T.,    . 
Yorx(i,  Henry  p]., 


Charleston. 

Charla<*ton. 

Abbeville. 

Darliiijrton. 

Charleston. 

Charleston. 

Charleston. 

Charleston. 

Charleston. 


MBMBBR9. 
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TENNESSEE. 


Allison,  Andrew, 
Bate,  H.  R., 
Brown,  John  C, 
Cooper,  Edmund, 
Cooper,  William  F., 
Ellett,  Henry  T., 
Esteb,  Bedford  M., 
Fentress,  James, 
House,  AVilliam, 
McFarland,  L.  B., 
McNeal,  Albert  T., 
Moorman,  H.  C, 
Mor(;an,  Robert  J., 
Sneed,  John  L.  T., 
Steele,  Thomas,  . 
Walker,  Samuel  P., 
Wood,  R.  H., 


Nashville. 

Covington. 

Pulaski. 

Shelbyville. 

Nash\'ille. 

Memphis. 

Memphis. 

Bolivar. 

Franklin. 

Memphis. 

Bolivar. 

Somerville. 

Memphis. 

Memphis. 

Ripley. 

Memphis. 

Bolivar. 


TEXAS. 

Ballenger,  W.  p., 
Crawford,  W.  L., 
Fulton,  Marshall, 
Gaines,  R.  R., 
Stoukdale,  F.  S., 
Street,  Robert  G., 

WaELDER,  JAtX)B, 

Waul,  T.  N., 
West,  C.  S., 
Willie,  A.  H., 

VERMONT. 

DAVESPf)RT,  Charles  N.. 
Hinckley,  Lyman  G., 
Johnson,  William  E., 
Lawrence,  L.  L., 
Noble,  Guy  C,     . 
Paul,  Norman, 
Phelps,  Edward  J., 
Poland,  Luke  P., 
Prout,  John, 
Roberts,  Daniel, 


(.Talveston. 

Dallas. 

Denton. 

Paris. 

Ciiero. 

(ialvcston. 

San  Antonio. 

(ialvoston. 

Austin. 

(ialveston. 


BrattleV)oro. 

Chelsea. 

W(M)<lst()ck. 

Burlington. 

St.  Albans. 

Woodstm'k. 

Burlington. 

St.  Johnsburv. 

Rutland. 

Burlington. 
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VERMONT— Continued. 

Shaw,  William  G., 
Smallev,  B.  B.,     . 
•    tupper,  a.  p., 
Walker,  W.  H.,  . 

VIRGINIA. 

Hamilton,  Alexander,  . 
OuLD,  Robert, 
Page,  Legh  R.,     . 
Robertson,  William  J., 
Trc^KER,  J.  Randolph, 

WEST  VIRGINIA. 

B0GGE88,  Caleb,    . 
Hereford,  Frank, 
Hutchinson,  John  A., 
Knight,  Edward  B., 

WISCONSIN. 

Cary,  Alfred  L., 
Cary,  John  W., 
Cary,  Milbert  B., 
Grecjory,  J.  C, 
Hooker,  David  G., 
Hi'DD,  Thomas  R., 
Jexkin«,  James  G., 
Mariner,  Ephraim, 
Pinney,  Silas  U., 
Vilas,  William  F., 
Wegg,  David  S.,  . 
Winkler,  Frederick  C, 


Burlington. 
Burlin^n. 
Middleboro. 
Ludlow, 


Petersburg. 

Richmond. 

Richmond. 

CliarlottesviUe. 

Lexington. 


Clarksburg. 
Union. 
Parkersburg. 
Chariest*  III. 


Milwaukee. 

Milwaukee. 

Milwaukee. 

Madison. 

Milwaukee. 

Green  Bay. 

Milwaukee. 

Milwaukee. 

Madison. 

Madison. 

Milwaukee. 

Milwaukee. 
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KENTUCKY. 

MARTIN  BIJUR. 

Martin  Bijur  died  at  his  home  in  Louisville,  Kentucky, 
on  April  30, 1882.  He  was  born  in  Prussia,  February  28, 1833, 
and  received  his  education  in  that  country.  He  immigrated 
to  America  in  1850,  and  a  short  time  after  landing,  came 
to  Louisville,  where  he  has  lived  ever  since.  Soon  after 
his  arrival  there  he  entered  upon  the  study  of  law,  prose- 
cuted his  work  with  great  zeal  and  energy  for  several  years, 
and  was  admitted  to  the  bar  in  1856.  Almost  as  soon  as  his 
license  was  procured  he  stepped  into  a  lucrative  practice  in 
the  higher  courts.  He  first  entered  into  partnership  with  L. 
M.  Dembitz,  but  severed  this  connection  shortly  afterward, 
and  continued  his  practice  in  partnership  with  Byron  Bacon. 
Later  he  became  a  partner  of  Judge  P.  B.  Muir,  and  next  a 
member  of  the  firm  of  Muir,  Bijur,  &  Davie.  Some  time  ago 
Judge  Muir  retired  from  the  firm,  leaving  Bijur  and  Davie  as 
partners,  which  has  been  the  style  of  the  firm  ever  since. 
Mr.  Bijur  was  small  in  stature,  but  strong  and  heahhy, 
never  having  experienced  any  illness  until  the  fatal  one. 
He  was  one  of  the  few  men  who  rise  to  distinction  by  their 
own  talents  and  efforts,  and  was  in  truth  a  self-made  man. 
For  a  number  of  years  before  his  death  he  was  recognized  as 
one  of  the  finest  jury  lawyers  in  the  state.     Combining  a 

vast  amount  of  legal  knowledge  with  uncommon  ability  and 

(14:5) 


144  AMERICAN  BAR  ASSOCIATION. 

shrewdness,  he  managed  a  case  with  rare  tact  and  prec*ision. 
He  was  everywhere  remarkable  for  his  powers  of  cross- 
examination,  which  was  his  sj)eeialty,  and  a  witness  who 
told  any  semblance  of  a  falsehood  was  sure  to  be  detected. 
Broad  and  liberal  in  all  his  views,  polite  and  affable  in  his 
manner,  and  winning  in  his  address,  he  was  admired  and 
respected  by  all  who  knew  him.  In  politics,  although  he 
rarely  took  an  active  part,  he  was  a  Republican,  and  was 
elected  to  the  legislature  on  that  ticket  in  18()o.  He  was 
also  one  of  the  Republican  state  electors  in  187(3.  These 
were  the  only  two  political  positions  he  ever  held,  and  he 
did  not  aspire  to  higher  political  honors. 
He  leava*^  a  wife  and  three  daughters. 


MARYLAND. 


RICHARD  J.  GITTIXGS. 

Richard  J.  Gittings,  of  Baltimore,  died  at  Ocean  City, 
Maryland,  on  August  2,  18S2,  in  the  fifty-third  year  of 
his  age.  He  was  born  May  22,  1830,  on  tlie  family  estate. 
"  Roslin,"  in  Baltimore  County.  He  attended  school  at  New 
Ix)iidoii  Cross  Roads,  Chester  Count v,  Pennsvlvania,  and 
also  at  Sweet  Air,  whence  he  entered  the  college  of  New 
Jersey  at  Princeton.  He  graduated  a  Bachelor  of  Arts  in 
184f>,  taking  second  honor's  in  a  class  of  eighty,  in  which 
he  was  next  to  the  V()uni2:est  in  vears.  He  studied  law  in 
the  office  of  Mr.  George  H.  Williams,  and  afterwards  at  the 
law  school  of  Harvard  l^niversitv,  where  he  received  the 
degree  of  LL.B.  H(»  was  admitted  to  the  bar  in  Baltimore 
Countv  in  isr)2,  and  soon  after  to  the  bar  of  the  Court  of 
Apj>eals  and  the  Suj)reiH(»  Court  of  the  United  States.     He 
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formed  a  partnership  in  the  practice  of  the  law  with  his 
classmate  at  Harvard,  Mr.  A.  W.  Macheu,  which  lasted  until 
the  death  of  Mr.  Gittings.  In  1855  he  was  elected  State's 
Attornev  for  Baltimore  Countv,  and  re-elected  in  1859,  de- 
feating  Lloyd  W.  Williams  the  first  time;  and  when  a 
candidate  for  re-election,  his  competitor  was  Mr.  Richard 
Grayson,  who  has  since  hecome  Chief  Judge.  As  the  State's 
Attornev  for  Baltimore  Countv,  he  conducted  the  memorable 
prosecution  of  the  murderers  Crops  and  Corrie,  in  wliich  he 
was  aided  bv  Mr.  Machen,  and  the  counsel  for  the  defen.-e 
were  the  late  Wm.  P.   Preston  and   Hon.  \Vm.   Pinknev 

ft 

Whyte.  In  1876,  Mr.  Gittings  was  an  elector  on  the  Tilden 
and  Hendricks  ticket,  which  was  his  last  appearance  in  a 
political  connection. 

Mr.  Gittings,  soon  after  his  admission  to  the  bar,  entered 
on  an  extensive  practice,  rising  rapidly  to  a  leading  position 
in  the  profession.  He  was  thenceforward  until  his  death 
engaged  in  the  arduous  labors  of  a  busy  advocate,  which 
afforded  but  few  periods  for  rest  and  recuperation,  and  it  is 
thought  did  not  leave  him  suflficient  physical  stamina  to 
meet  a  sharp  attack  of  illness.  He  was  engaged,  on  one 
side  or  the  other,  in  a  large  proportion  of  the  important 
civil  cases  tried  in  the  courts  of  Baltimore  Citv  and  Countv 
in  the  past  twentv-five  vears.  He  was  one  of  the  counsel 
for  the  defense  in  the  case  of  Samuel  McDonald,  tried  for 
the  murder  of  Berry  Amos.  Another  important  case  of  his 
was  Clare's  trial  for  murder,  which  he  successfully  defended. 
One  of  the  latest  celebrated  cases  in  the  trial  of  which  he  was 
active,  was  the  Johns  will  case,  where  he  was  on  the  winning 
side,  in  the  Court  of  Common  Pleas,  in  which  the  trial 
lasted  forty  days.  Mr.  Gittings  leaves  a  widow — ^whose 
maiden  name  was  Victoria  Sellman,  daughter  of  Colonel 
Alfred  Sellman,  of  Anne  Arundel  County — with  one  son 
and  five  daughters. 
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NEW  JERSEY. 


ISAAC  WILLIAMSON  SCUDDER. 

Isaac  W.  Scudder,  one  of  the  best  known  and  for  manv 
years  a  leading  lawyer  of  the  state  of  New  Jersey,  died  at  his 
residence  in  Jersey  City,  New  Jersey,  on  September  10,  1881, 
in  the  sixty-fifth  year  of  his  age. 

He  was  born  at  Elizabethtown,  in  that  state.  His  father, 
Smith  Scudder,  was  a  lawyer  of  distinction,  and  wrapt 
up  in  his  profession.  Mr.  Scudder  was  admitted  to  prac- 
tice as  an  attorney  in  1838,  and  on  the  formation  of  Hudson 
County,  moved  to  Jersey  City,  and  remained  there  until  his 
death. 

He  took  an  active  part  in  the  successful  government  of  the 
nation  and  of  his  native  state,  but  was  in  no  sense  an  office- 
seeker,  although  he  held  several  important  positions  during 
his  life.  He  was  early  appointed  Prosecutor  of  the  Pleas  of 
Hudson  County,  and  one  of  the  first  cases  which  it  was  his  duty 
to  prosecute  was  the  case  of  State  rs.  Spencer.  Spencer  was 
indicted  for  tlie  murder  of  his  wife,  and  he  conducted 
the  cause  with  such  ability  and  learning  that  wide  atten- 
tion was  directed  to  him.  He  served  in  this  capacity  for 
two  terms  of  five  years  each,  with  an  interval  between  the 
terms. 

When  the  Seventh  Congressional  District  in  the  state  of 
New  Jersey  was  created,  Mr.  Scudder  was  elected,  in  the  face 
of  an  adverse  majority  of  several  thousand,  as  the  first  Rep- 
resentative from  that  district  to  the  House  of  Representatives 
of  the  United  States,  and  served  with  untiring  industry  and 
marked  ability  during  his  term.  But  he  disliked  any  oflBce 
which  might  be  considered  out  of  the  line  of  his  profession 
as  an  advocate,  and  he  therefore  uniformly  declined,  although 
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often  urged  to  accept  the  nomination  to  tlie  office  of  governor 
of  the  state,  when  such  nomination  was  ec^uivalent  to  an 
election. 

His  lore  was  in  his  profession,  and  he  excelled  more  espe- 
cially as  an  adviser,  although  he  was  also  a  great  advocate. 

Early  in  his  professional  life  he  became  connected  with  the 
corporations  of  the  county  and  state,  grew  up  with  them, 
and  for  forty  years  he  was  counsel  to  the  railroad  corpora- 
tions, and  of  later  years  shaped  and  controlled  their  great 
interests  which  centred  in  Jersey  City. 

He  was  the  counsel  of  "  The  Associates  of  the  Town  of 
Jersey,"  and  conducted  the  litigation  which  established  their 
ownership  of  the  water  front  of  Jersey  City ;  and  when  this 
passed  under  the  control  of  the  New  Jersey  Railroad  Com- 
pany, he  became  counsel  of  that  company,  and  in  that  posi- 
tion he  planned  and  carried  forward  the  legal  proceedings  by 
which  the  Pennsylvania  Railroad  Company  leased  the 
United  Railroads  of  New  Jersev,  and  he  conducted  that 
most  important  litigation  by  which  the  lease  was  finally 
consummated. 

Mr.  Scudder  was  also  engaged  in  almost  all  the  important 
suits  arising  in  that  county  in  relation  to  titles  to  land. 
His  name  appears  in  the  reports  of  the  highest  court  of  his 
state  for  a  period  of  forty  years  continually.  He  brought  to 
each  cause  very  ripe  learning,  a  large  and  comprehensive  view 
of  the  law,  and  a  very  thorough  preparation  both  as  to  law  and 
fact,  prepared  by  diligent  labor  and  untiring  industry. 

These  elements  of  his  character  made  him  valuable  to  his 
clients,'  and  gave  him  much  influence  with  the  court.  His 
personal  and  private  character  was  in  every  way  above 
reproach.  His  was  not  a  dwarfed  nor  one-sided  character, 
not  a  character  wrapped  up  in  sordid  selfishness,  but  one  that 
was  full  and  rounded,  which  exhibited  the  fullest  develop- 
ment of  a  noble  manhood. 


148  AMERICAN  BAR  ASSOCIATION. 

One  of  his  marked  characteristics  was  his  great  industry, 
which  might  be  said  to  have  been  strong  in  him  even  in 
death,  since  it  came  to  him  in  his  office  and  at  his  desk,  when 
engaged  in  the  preparation  of  a  cause  then  noticed  for  trial ; 
and  he  died  at  his  work  without  even  having  retired  to  his 
couch. 


NEW  YORK. 


(XARKSON  N.  POTTER. 

Mr.    rHKSIDEXT    AND    BRETHREN    OF   THE   AMERICAN    BaR 

Association  : — On  belialf  of  the  Committee  on  Obituaries, 
and  at  their  request,  1  submit  this  memorial  of  Clarkson 
N.  Potter. 

It  is  a  striking  instance  of  tlie  uncertainty  of  this  life, 
that  we  should  begin  our  Annual  Meeting  witli  this 
notice  of  the  death  of  he  whom  we  elected  our  Pres- 
ident a  year  ago.  To  all  appearance  he  was  then  in 
the  full  vigor  of  manhood,  and  destined  to  long  years  of 
activity  and  usefulness.  The  summons  to  depart  hence 
came  to  him  while  he  was  arguing  a  cause  in  the  Court  of 
Appeals  of  the  state  of  New  York.  He  was  removed  to 
his  home,  and  died  there  six  davs  later,  Januarv  23,  1882. 
It  is  fitting  that  we  commemorate  his  virtues  and  express 
our  sorrow  that  we  are  to  share  no  more  his  cordial  and 
graceful  hospitality,  nor  hear  his  silvery  voice,  nor  leam 
from  his  clear  and  vigorous  intellect. 

Mr.  Potter  was  thoroughly  a  man  of  this  generation.  The 
means  of  rapid  communication,  which  steamboat  and  rail- 
road and  telegraph  have  put  at  our  disposal,  have  produced 
an  activity  of  which  former  ages  furnish  no  parallel.  This 
has  formed  a  type  of  man  peculiarly  its  own.  The  leaders 
of  men  to-day  do  not  meditate  as  j)rofoundly,  and,  it  may 
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bo,  do  not  perform  as  lasting  work,  as  tlu»ir  iatluM*s ;  but 
they  are  fertile  in  exi)edient,  cjuiek  in  decision,  bold  in 
action.  All  these  qualities  our  friend  ])ossessed  to  a  re- 
markable degree.  He  showed  them  in  his  political  career ; 
he  showed  them  at  the  bar.  His  verv  amusements  were 
full  of  activity.  His  flowers  were  rare  i)lants — were  as  dear 
to  him  as  his  causes — and  he  brought  to  their  care  and 
culture  equal  enthusiasm. 

His  father,  the  Bishop  of  Pennyslvania,  was  a  gentleman 
of  the  ohl  school — full  of  gravity  and  (juiet  dignity.  His 
political  opinions  were  of  the  Federalist  type.  His  son's 
were  gathered  in  the  school  of  JeHerson.  But  unlike  many 
of  his  political  associates,  he  realized  that  while  principles 
never  change,  their  aj)plication  varies  from  age  to  age,  and 
that  the  conseiTatism  of  to-dav  stands  where  the  most 
progressive  stood  a  generation  ago. 

This  willingness  to  learn  is  one  of  the  most  marked 
characteristics  of  our  age.  It  has  seen  so  much  that  was 
said  to  be  impossible;  it  lias  realized  so  often  the  French 
proverb  that  the  tiling  you  don't  expect  is  always  that  which 
happens,  that  it  is  full  of  the  impressibility  and  receptive- 
ness  of  youth.  Mr.  Potter,  as  I  have  said,  was  a  man  of  his 
time.  He  was  no  Bourbon.  He  had  learned  much,  and  he 
knew  that  there  was  much  that  it  was  wise  to  forget. 

There  is  an  album  in  Germany,  on  one  page  of  which 
Guizot,  Thiers,  and  Bismarck  each  inscribed  a  sentence. 

Guizot  wrote : 

*•  Tlie  retRilt  of  my  lonp  experience  in  life  is  tliat  it  is  wise  always 
to  foiTpive,  but  never  to  foi>?et." 

Thiers  wrote  below : 

"A  little  foi>j:etfiilnes8  would  not  impair  the  sincerity  of  the  for- 
giveneHH." 

Bismarck  added  : 

**  I  have  been  so  busy  that  I  have  been  oblijied  to  forget." 
10 
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A  man  of  action  must  iuhmIs  learn  this  lesson,  and  our 
friend  was  an  a|)t  scholar.  In  tliis  day,  tlierefore,  espe- 
cially, when  what  both  j>olitical  parties  need  most  is  cour- 
ageous, intelligent,  and  large-minded  leaders,  it  is  not  too 
much  to  sav  that  the  death  of  Mr.  Potter  was  a  national 
misfortune. 

His  exjicrience  in  life  wa^  varied.  He  was  brave  and 
indefatigable  in  poverty.  He  was  equally  so  in  wealth. 
He  never  exhibited  that  vulgar  meanness  which  charac- 
terizes so  manv  men  who  were  not  born  to  riches,  and  to 
whom  the  acquisition  of  money  is  simply  an  additional 
gratification  of  their  love  of  i)ower. 

He  was  )M)rn  at  Schenectady  in  1S24.  lie  was  graduated 
at  Union  College  in  1<S42.  His  jnirpose  then  was  to  become 
a  civil  engineer.  He  studied  for  a  year  at  the  Rensselaer 
Polytechnic  Institute,  and  in  1843  went  to  Milwaukee,  then 
a  small  town.  His  first  preferment  was  to  become  post- 
masttir  of  that  place.  He  surveyed  a  large  portion  of  the 
state  of  Wisconsin,  but  a  fever  drove  him  home;  and  wliile 
recovering  from  sickness  he  determined  to  rise  to  higher 
distinction  than  the  profession  of  his  first  choice  opened 
to  him,  and  he  began  the  study  of  the  law-  at  Schenectady, 
in  the  office  of  Piatt  Potter,  afterwards  a  judge  of  the 
Supreme  Court  of  this  state.  He  supported  himself  for  a 
year  by  teaching  in  Union  College,  and  in  1845  he  went 
to  New  York  Citv,  and  was  for  a  time  in  the  office  of 
Hiram  Barney,  afterwards  collector  of  the  port.  In  1848 
he  was  admitted  to  the  bar. 

This  was  a  year  of  change  in  New  York.  The  Court  of 
Chancery  had  just  been  abolished.  Jurisdiction  at  law  and 
in  equity  had  been  vested  in  one  tribunal.  The  Code  of  Pro- 
cedure went  into  operation.  The  old  forms  of  practice  and 
pleading  were  thrown  aside  for  a  new  and  untried  system. 
A  man  of  Mr.  Potter's  adaptiveness  could  not  have  come 


OBITUARIES.  lol 

to  the  bar  in  a  more  fitting  time.  He  won  liis  sjmrs  in  the 
iniuimerable  practice  motions  which  sliarpened  the  wits  of 
the  lawyers  of  those  days,  and  whicli  Mr.  Howard  recorded 
in  many  a  yolume  of  Reports, 

But  it  must  not  be  thouglit  tliat  liis  professional  skill 
was  limited  to  this.  He  could  do  small  things  well,  and 
he  did  not  despise  them.  But  he  had  ma,stered  the  deep 
things  of  the  law.  He  knew  cases,  but  he  was  not  a  mere 
case  lawyer.  That  procass  of  induction  by  which,  out 
of  many  decisions,  the  controlling  principle  is  deyeloped 
by  careful  analysis,  Avas  familiar  to  him.  He  had  prepared 
for  the  contests  of  the  bar  by  thorough  study,  and  by  en- 
gaging with  other  students  and  young  lawyers — one  of 
whom  (John  E.  Burrill)  has  since  risen  to  the  front  rank 
in  the  profession — in  moot  courts.  Here  novel  questions 
of  law  were  debated,  and  each  learned  from  the  other.  If 
the  professors  of  the  law  schools  of  New  York  will  pardon 
a  suggestion — in  which  you  will  all,  I  am  sure,  agi'ee — I 
would  say  that  these  forensic  discussions  are  as  important 
to  the  student  as  lectures  or  text-books.  It  was  justly  said 
bv  an  eminent  lawyer,  that  a  man  never  knows  a  thine: 
thoroughly  until  he  has  told  it  to  another. 

In  1852,  Mr.  Potter  married,  and  added  the  wealth  of  his 
wife  to  his  own  professional  income.  But  while  his  easy 
circumstances  enabled  him  to  avoid  some  of  the  drudgery 
of  the  bar,  he  maintained  and  increased  his  high  reputation 
as  a  lawyer,  and  continued  in  active  practice,  with  but  little 
interruption,  until  1808. 

One  of  the  important  cases  in  which  he  was  retained 
illustrates  the  fertility  of  resource  of  which  I  have  spoken. 
A  shai-p  contest  was  going  on  for  the  control  of  the  Atlantic 
Mail  Steamship  Company.  As.  the  day  for  electing  directors 
approached,  it  become  evident  that  the  election  would  de- 
pend upon  the  vote  of  one  block  of  the  stock.     With  this, 
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Mr.  Potter's  clients  would  have  tlie  majority;  witliout  it 
they  were  in  the  minority.  *  They  secured  the  support  of  the 
holder,  and  then  it  was  suspected  that  the  opposite  party 
would,  on  some  pretext,  procure,  at  tlie  last  moment,  an  in- 
junction from  Jud^e  Barnard,  prohibiting  the  insj)ectors 
from  counting  the  vote  of  this  stock,  and  that  thus  they 
expected  to  secure  a  triumph.  Many  eminent  counsel  were 
associated  witli  Mr.  Potter  in  this  case.  The  manoeuvre 
w^hich  won  the  dav  was  no  doubt  the  result  of  a  conference 
between  them  ;  but  I  l)elieve  it  docs  them  no  injustice  to 
say  that  he  was  tlie  author  of  the  suggestion.  A  bill  was 
filed  in  the  United  States  Circuit  Court  alleging  the  im- 
pending danger,  and  ])raying  that  the  inspectors  of  election 
be  enjoined  from  counting  or  declaring  the  vote  until  the  con- 
troversy as  to  this  particular  block  of  stock  should  be  decided. 
Judge  Blatchford  granted  an  injunction  in  accordance  with 
the  prayer  of  the  bill,  and  the  victory  was  won. 

It  is  difficult  to  realize  that  the  rights  of  citizens  of  this 
state  were  for  years  at  the  mercy  of  judges  as  arbitrarv"  and 
corrupt  as  a  Turkish  pacha. 

In  ISrJS,  Mr.  Potter  began  his  political  career.  In  that 
year  he  was  elected  to  Congress  from  the  Westchester  District, 
and  with  an  interval  of  one  term,  was  a  member  of  the 
House  of  Representatives  for  ten  years. 

During  his  fii-st  three  terms  his  party  was  in  a  minority 
in  the  House.  During  the  remainder  of  liis  official  life  it 
was  in  a  majority  there,  but  with  an  advei'se  Senate  and 
Executive  it  could  not  of  course  control  legislation,  and  his 
skill  and  foresight  had  not  the  same  scope  which  under 
different  circumstances  thev  would  have  had.  But  he  won 
an  enviable  position;  and  had  he  not,  in  October,  1874,  de- 
clined a  re-election,  w^ould  in  all  ])robability  have  been  the 
Speaker  of  the  House  in  1875 — a  position  in  importance 
and  power  second  to  the  Presidency  alone. 
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The  ten  years  during  which  he  sjat  in  the  House  were 
periods  of  great  activity.  There-  is  liardly  one  of  the  ques- 
tions which  fill  men's  minds  to-day,  uix)n  which  we  may  not 
learn  some  lessons  of  practical  wisdom  from  his  recorded 
speeches.  They  are  short,  pithy,  forcible.  They  are  his  best 
memorial.  They  lie  scattered  in  pamphlets  here  and  there. 
Like  the  labor  of  most  of  us,  the  record  is  fugitive.  Let  us 
arrest  its  flight  and  listen  to  it  for  a  moment. 

And  first  of  all,  the  great  epoch  in  his  public  life,  as  it  was 
in  the  life  of  all  Americans,  was  the  war.  The  bitterness 
engendered  by  that  struggle  has  almost  entirely  parsed  away. 
There  was  a  time  when  it  was  intense.  Here  was  a  man  who 
from  the  first  knew  how  to  unite  fidelity  to  his  eonvictioiLs 
with  magnanimity  toward  his  foes.  Listen  to  what  he  said 
at  the  close  of  the  war,  on  the  4th  of  July,  180.") : 

'*  1  congratulate  you,  fellow-citizens,  on  the  return  of  peace. 
1  join  with  you  in  rendering  devout  thanks  to  Almighty  God, 
who  alone  maketh  men  to  be  of  one  mind  in  a  house,  that  it 
hath  pleased  him  to  appease  the  tumults  amongst  us,  and  to 
restore  rest  again  to  this  peoj)le. 

**  For  the  first  time  in  four  years  this  glorious  annivei>i!ar}'' 
is  welcomed  throughout  an  entire  and  united  land.  From 
ocean  to  ocean,  from  the  great  lakes  to  the  gulf,  in  all  this 
vast  continent  we  hail  once  more  but  one  flag  and  one 
authorit}' — the  flag  and  the  authority  of  these  United  States. 

"  How  vast  the  labor,  how  mighty  the  efforts  of  these  past  four 
years,  we  do  not  oureelves,  I  think,  fully  realize.  Trusting 
in  peace,  neither  ready  nor  anxious  for  war,  this  nation  raised 
and  sent  into  the  army  and  navy  within  tliat  sj)ace  over  two 
"millions  of  men ;  most  of  them,  too,  voluntary  enlistments. 
For  these  armi^,  vast  beyond  all  precedent  of  modern  if  not 
of  all  warfare,  she  created  all  the  eipiipment,  the  munitions, 
the  artillery,  the  transportation,  and  the  supplies ;  has  armed 
them,  furnished  them,  fed  them,  clad   and  suj)plied  them 


154  AMERICAN  BAR  ASSOCIATION. 

with  a  liberality  and  abundance  heretofore  unknown  in  the 
experience  of  armies.  She  has  found  within  herself  alike 
the  generals  to  organize  and  to  lead  these  vast  force*;!.  She 
has,  at  the  same  time,  created  and  supported  an  immense 
navy,  and  maintained  beside  a  blockade  beyond  precedent  in 
its  extent  and  efficiency.  For  four  thousand  miles  of  coast  she 
has  kept  frigates  off  every  port,  ironclads  before  every  fortress, 
gunboats  in  every  bay  and  inlet.  By  every  river  she  has 
pierced  and  threatened  the  territory  of  the  enemy.  And  yet, 
with  all  these  marvelous  efforts,  there  has  been  no  disturbance 
in  the  ordinarv  avocations  of  our  lives  at  home.  The  fields 
have  been  tilled,  the  harvests  have  been  gathered,  the  pro- 
ducts have  been  transported,  manufactures  have  been  main- 
tained, and  trade,  business,  and  education  continued  with  all 
the  regularity  of  profound  peace.  Not  only  has  there  been 
no  stinting  nor  suffering,  but,  as  a  whole,  there  has,  I  think, 
not  been  even  much  more  frugality  than  usual.  The  luxury 
and  expenditure  of  our  great  cities — where  it  was  predicted 
the  grass  would  grow — has  even  (I  regret  to  say)  surpassed 
all  former  extravagance. 

"  Now,  when  one  reviews  all  this  prodigious  national  effort 
— and  I  do  not  recall  in  all  history  so  grand  an  exhibition  of 
power  and  dominion — when  he  recalls  the  innnense  domain 
of  his  country,  the  marvelous  fertility  of  its  soils,  the  vast- 
ness  of  its  manufacturing  resources,  the  wealth  of  its  mines, 
the  extent  and  perfection  of  its  means  of  intercommunication; 
when,  too,  he  remembers  that  this  great  war,  from  which  we 
have  just  emerged,  was  carried  on  by  this  people  from  a  pro- 
found conviction  alike  of  its  necessity  and  justice — not  for 
cruelty,  not  for  coiKjUest,  but,  as  they  believed,  to  maintain 
law,  pnserve  freedom,  and  establish  justice — and  that  through 
their  convictions  of  right,  their  fortitude,  and  their  power 
alone  it  has  succeeded;  1  repeat,  that  whatever  may  be  a 
man's  notion   of   this   war,  however   he  niav  doubt  of    its 
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wisdom  or  its  right,  he  must  be  more  than  mortal  if  he 
can  this  day  lay  his  hand  upon  his  heart  and  not  feel  proud 
to  say,  I  too  am  an  American  cdtizen. 

"  To-day,  then,  more  than  ever  before,  from  every  spot  in 
this  glad  land,  there  go  out  shouts  of  victory  and  thanks- 
giving. The  laborer  no  longer  dreads  the  draft ;  the  farmer 
no  more  fears  the  raid;  the  slave  no  farther  drags  the 
shackle ;  no  longer  i.*^  to  be  borne  the  annoyance  of  delay, 
the  mortification  of  defeat,  the  sad  suspense,  the  racking 
doubt :  no  more  will  come  long  lists  of  the  wounded,  the  sad 
story  of  the  prisoner,  the  agonizing  crj'  of  the  bereaved ;  no 
more,  tfX),  I  trust,  the  arbitrary  arrest,  the  government  spy, 
the  military  trial  of  civil  offenses.  We  have  passed,  at  last, 
out  of  the  shadow  of  defeat  into  the  light  of  certain  and 
assured  triumph,  and  over  all  this  land  there  smiles  again, 
thank  (iod,  the  long  sought  peace. 

"  It  is  suggested  that  treason  to  the  Reimblic  should  be 
punished,  that  future  treason  may  be  prevented.  But  has  it 
not  been  punished?  Pray  think  what  the  South  has  suffered — 
how  htT^fields  have  l)e(»n  ravaged,  her  stores  spent,  her  dwell- 
ings and  fences  and  bridges  and  roads  destroj-ed,  her  towns 
laid  in  ruins ;  how  for  years  her  people  have  borne  anxiety, 
alarm,  privation,  and  distress ;  how  all  their  prejudices  have 
been  crushed,  their  hopes  blasted,  their  principles  failed  to 
be  justified.  Go  watch  the  aged  men  tottering  about  the 
Southern  towns ;  the  sad  women  clad  in  scantv  weeds ;  the 
few  young  men,  maimed,  ragged,  worn,  and  miserable. 
Remember  that  in  every  house  there  has  been  one  dead, 
that  every  family  has  been  bereaved  and  every  heart 
wounded ;  that  they  can  have  no  memories  but  must  bring 
grief  and  remorse,  and  but  small  hoi)e  for  the  future ;  and  say 
what  mightier  punishment  can  be  brought  upon  a  peoi)le. 

"  In  the  same  lofty  spirit,  too,  the  man  whose  j)ost  in  this 
war  was  the  first,  and  who  has  been   called  to  add  to  that 
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glory  the  crown  of  a  martyr,  exhorted  his  countrymen: 
'  With  malice  toward  none,  with  eharitv  for  all,  with  firm- 
ness  in  the  right,  as  God  gives  us  to  see  the  right ;  to  strive 
to  finisli  the  work  we  are  in,  to  bind  up  the  nation's  wounds, 
to  care  for  him  who  shall  have  borne  the  battle,  and  for  his 
widow  and  his  orphans,  and  to  do  all  which  may  achieve  and 
cherish  a  just  and  lasting  peace  among  ourselves  and  with 
all  nations.' 

'*To  such  noble  words  nothing  can  be  added.  For  when 
the  heavenly  ho^  appeared  to  the  shepherds  at  Bethlehem, 
they  too  joined  to  their  shout  of  *  Glory  to  God,'  only  the 
holv  crv  of  'Peace  on  earth,  i^ood-will  toward  men.'" 

The  same  temj)erate  judgment,  the  same  love  of  country 
which  shine  in  this  address  he  brought  to  the  discussion  of 
two  important  subjects  wliicli  to-day  have  more  interest  for 
the  American  i)eople  than  any  other  connected  with  our 
government — the  power  and  growth  of  corporations  and 
the  reform  of  our  civil  service. 

The  anti-monopoly  cry  which,  with  more  or  less  wisdom, 
is  uttered  in  so  many  place-j — what  is  it  but  the  eX|)re-«sion 
of  an  ill-detinetl  dread  le-t  the  cond)ination  of  the  capital 
of  many,  under  the  mwiagement  of  one,  may  prove  too 
powerful  for  the  rights  of  the  individual?  The  mightiest 
corporation  the  world  ever  saw  was  the  British  East  India 
Comimny.  From  a  mere  trading  association  it  grew  to  a 
sovereignty  :  raised  armies  and  navies,  and  bore  sway  over 
a  territory  a  huiuhxHlfold  larger  than  the  Mother  Country, 
till  at  \i\st  it  became  necessary  to  transfer  its  i>owers  to  the 
British  Crown.  With  that  resjxvt  for  law  which  marks  the 
American  character,  we  conceded,  almost  from  the  first,  a 
protection  to  vested  rights  which  the  law  of  England  never 
knew.  This  we  owe  in  large  degree  to  Mr.  Webster  and  the 
Dartmouth  College  case.  It  is  not  amiss,  while  we  are 
speaking  of   one  great   lawyer,  to  recall    the  work  of   the 
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greatest  of  them  all.  Let  it  never  be  forgotten  that  the 
same  convincing  logic  and  creative  intellect  which,  in  the 
case  referred  to,  established  security  for  chartered  rights 
in  the  equall}-  able  argument  in  Gibbons  and  Ogden, 
vindicated  the  liberty  of  the  individual,  and  broke  down 
the  monopoly  which  the  state  of  New  York,  in  gratitude 
for  the  steamboat,  had  granted  to  Fulton  and  liis  associates. 

Our  friend  whom  we  commemorate  to-night  combined  in 
like  degree  respect  for  vested  rights  with  a  determination 
that  the  freedom  of  the  citizen  should  be  maintained.  Our 
corporations  must  be  guarded  by  law ;  but  th(\v  nuist  also 
be  subject  to  law.  The  sj)ectacle  that  may  be  witnessed 
everj'  night  in  the  city  of  New  York,  of  a  guard  of  jK)lice- 
men  protecting  a  portion  of  one  of  our  public  parks  from 
robberv  bv  a  railroad  com])anv  abundantlv  able  to  buv  all 
the  land  it  needs  for  its  stations,  mav  well  awaken  alarm. 

The  two  topics  I  have  referred  to  were  ever  united  in  Mr. 
Potter's  thoughts.  The  danger  from  the  power  of  combined 
capital,  the  danger  from  Executive  ])atronage,  intensified 
each  other. 

In  a  speech  delivered  twelve  yeai*s  ago,  on  a  bill  to  grant 
additional  privileges  to  the  Northern  Pacific  Kailroad,  he 
said : 

"Mr.  Speaker, — I  am  opposed  to  this  bill;  not  because  I  do 
not  think  that  the  government  may  sometimt^  wisely  donate 
liberal  ix)rtions  of  its  public  domain  to  aid  in  the  c()nstructi(m 
of  these  greiit  public  works,  but  because  I  believe  no  such 
great  corporation  as  this  Northern  Pacific  Railroad  should  be 
allowed  to  exist  in  anv  state,  and  least  of  all  in  anv  free 
state.  Here  is  a  concern  that  is  to  control  a  strip  of  terri- 
tory eighteen  hundred  miles  long  by  one  hundred  and 
twenty  miles  wide ;  and,  not  satisfied  witli  that,  it  conies 
here  to-day  an(J  asks  permission  to  control  a  brancli  which 
(as  the  gentleman  from  Kansas — Mr.  Clarke — has  well  said) 
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may  be  as  long  as  the  original  line.  In  my  judgment,  sir, 
no  such  creature  as  this — either  as  it  was  originally  char- 
tered, or  a^  it  will  be  if  this  measure  shall  pass  this  House 
— can  safely  exist  in  any  government,  and  least  of  all  in 
this  government.  We  see  day  by  day  the  dangers  which 
follow  from  the  consolidation  of  corporations  which  already 
exists  in  the  state.  It  would,  in  my  judgment,  be  wise 
legislation,  were  it  within  the  scope  of  the  constitutional 
authority  of  Congress,  to  check  the  aggregation  of  these 
great  corporations.  It  will,  in  my  judgment,  be  most  un- 
wise legislation  for  Congress  to  give  away  its  public  domain 
in  order  to  create  a  creature  which  in  time  will  grow  to  be 
greater  than  the  state  itself;  a  creature  existing  but  by 
virtue  of  law,  without  soul  or  conscience  ;  a  creature  which 
in  time  will  combine  with  other  creatures  of  the  same  de- 
scription to  overthrow  wliatever  freedom  may  be  left  in 
this  country." 

Shortly  after,  he  thus  touched  upon  the  otlier  evil  which 
equally  shared  his  consideration  and  concern : 

"  I  appreciate  the  difficulties  which  necessarily  surround 
the  wliole  subject  of  civil  service  reform ;  but  however  great 
those  difficulties  are,  any  step  in  the  direction  of  such  re- 
form is  one  I  am  willing  to  support.  I  believe  nothing  can 
be  worse  than  the  system  which  now  prevails;  nothing 
worse  in  its  ettect  upon  those  em|)loyed  by  the  government ; 
nothing  worse  in  its  effect  upon  those  who  procure  them  to  be 
eiu])k)yed  ;  nothing  worse  in  its  effects  upon  the  country. 

*'  Hardly,  indeed,  had  Mr.  Lincoln  been  sworn  into  office 
as  President,  before  (as  the  gentleman  from  Vermont  told  us 
y(\^terday)  he  found  the  office-seekers  of  this  new  Republican 
party  about  liim  in  such  flocks  that,  at  a  time  when  the 
exigencies  of  the  government  were  so  ]>ressing,  when  one- 
half  the  country  was  in  revoU,  tlie  CYnnmander-in-Chief  of 
the  armies  of  the  ]{ej)ublic  was  not.  as  lie  liimself  declared, 
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left  at  liberty  to  attend  to  those  great  public  duties  which 
then  demanded  his  utmost  attention  and  car^." 

Recurring  again  to  both  subjects  six  years  later,  he  thus 
addressed  the  alumni  and  students  of  Roanoke  College, 
Virginia : 

"  But  beyond  the  difficulties  arising  from  a  crowded  pop- 
ulation, unequal  distribution  of  wealth,  and  enormous  com- 
binations of  industry  and  capital,  to  which  I  have  referred, 
many  grave  and  positive  evils  confront  us.  On  every  side 
corruption  prevails.  It  has  found  place  in  the  legislatures 
of  the  principal  states,  and  has  even,  on  some  occasions, 
entered  the  Congress  itself. 

"  In  a  country  whose  founders  intended  to  prevent  j)rivi- 
leged  classes — ^where  they  forbade  hereditary  titles,  orders 
of  nobility,  continued  accumulations  of  property  and  en- 
tailed estates — we  have  created  corporations  that  hold  vaster 
estate  and  are  more  powerful  than  any  foreign  nobility — 
artificial  persons,  which  never  die,  and  which,  while  they 
continuously  exist,  having  neither  conscience  nor  feeling, 
are  liable  always  to  pervert  and  abuse  their  powers. 

**  We  have  a  civil  service,  in  which  over  100,000  ]>ersons 
hold  their  places  at  the  absolute  will  and  disposal  of  the 
President,  and  so  entirely  partisan  in  its  character  as  to  give 
rise  everywhere  to  grievous  complaints  and  grievous  evils. 

"  None  of  these  evils  existed  or  were  foreseen  in  the  time  of 
our  fathers.  They  are  the  result  of  the  growth  of  the  coun- 
try in  numbers  and  wealth,  and  the  corresponding  increase 
in  public  gifts  and  places  and  patronage ;  and  they  require 
other  remedies  than  any  which  the  fathers  have  provided. 

"  Belligerents  may  agree,  before  the  battle,  that  certain 
things  shall  not  be  s])oils  of  war,  and  then  the  victor  will 
not  so  treat  them ;  but  no  one  need  expect  the  victor  to 
abandon  to  the  vanquishtnl  the  very  thing  contended  for. 
All  our  real  reforms  have  come,  not  from  having  one  party 
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give  up  to  the  other  wliat  it  has  by  great  effort  just  wrested 
from  its  opponent,  but  by  both  parties  agreeing,  in  advance 
of  the  strife,  that,  in  future  differences,  neither  party  shall 
exercise  the  objectionable  i)ower.  It  is  only  limitation  upon 
the  future  exercise  of  power  that  is  practicable." 

I  should  not  do  justice  to  his  manly  and  patriotic  course 
in  Congress  if  I  omitted  to  mention  that  he  uniformly  main- 
tained the  dutv  of  the  United  States  to  distribute  the  Geneva 
award  according  to  the  decision  of  the  tribunal  of  arbitration, 
and  that  none  of  the  plausible  schemes  for  using  it  to  i)ay  claims 
which  that  tribunal  rejected  ever  found  favor  in  his  eyes. 

The  mention  of  his  political  career  leads  me  to  reciu*  to 
two  of  his  greatest  legal  arguments — those  in  the  gold  con- 
tract and  in  the  legal  tender  cases.  In  opposition  to  numer- 
ous adverse  decisions  in  the  courts  of  first  instance,  he  vin- 
dicated the  right  of  every  person  holding  a  contract  for  the 
payment  of  money  in  specie,  to  be  paid  according  to  his  bond. 
He  argued  the  legal  tender  cases  w^hen  they  were  first  heard 
and  decided  ;  and  when  afterwards  a  reargument  Avas  ordered, 
he  had  the  honor  of  being  named  by  the  court  to  present,  in 
opposition  to  the  Attorney  (ieneral,  the  argument  against  the 
,  validity  of  the  legal  tender  clause  of  the  ac*t  creating  a 
government  paper  currency. 

The  change  in  the  constitution  of  the  court  excited  general 
apprehension.  He  felt  that  he  stood  in  the  breacli,  and  he  put 
forth  all  his  strength.  His  argument  will  well  repay  perusal. 
It  would  be  hard  to  find  a  clearer  or  more  logical  statement 
of  the  relations  of  the  government  to  the  currency,  and  of 
the  limitations  j)laced  by  the  Constitution  upon  the  ix)wei*s 
of  Congress. 

And  now  let  me  conclude  this  memorial  with  an  extract 
from  an  address  delivered  by  him  in  1873,  to  the  graduating 
class  of  the  Albany  Law  School.  His  description  of  the 
true  lawver,  well  and  trulv  ])resent  his  own  character. 
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"  Xo  man,  believe  me,  will  make  a  great  lawyer  wlio  has 
not  at  l>ott(>m  a  sound  moral  sense ;  whose  instinet  does  not 
distinguish  between  justiee  and  injustice;  whoean  maintain, 
with  equal  willingness  and  equal  indifference,  right  and  wrong. 
Not  but  that,  carried  away  by  the  ardor  of  action,  by  the 
sympathy  for  clients,  l)y  the  earnestness  for  success,  we  often 
misjudge  what  the  right  is,  and  act  with  honest  ])ut  mistaken 
zeal.  It  i.s  not  such  well  intended  and  natural  error  to  whicli 
I  refer,  Vmt  to  that  feeling  winch  confounds  the  ends  of  the 
law,  and  treats  what  can  be  accomplished  as  permissible,  and 
what  succeeds  as  right.  Such  men  may  make  smaii:  and 
active  and  even  succes.sful  la\\Ters ;  but  they  never  make 
really  great  ones,  nor  leave  behind  them  those  memories 
whicli  constKTate  and  elevate  the  profession. 

"  Rightly  understood,  the  law  is  a  most  grand  calling.  It  is, 
as  Dr.  Johnson  said,  that  science  in  which  the  greatest  i)Owers 
of  the  undeixtanding  are  api)lie(l  to  the  greatest  number  of 
facts.  To  it  are  committed  the  protection  of  the  innocent, 
the  punishment  of  the  guilty,  the  vindication  of  truth, 
reason,  and  equity,  the  detection  and  conviction  of  fraud, 
injustice,  and  wrong.  Upon  its  j)rofession  and  practice 
depends,  in  the  main,  the  due  administration  of  justice ;  and 
upon  the  due  administration  of  justice  depend  the  safety  and 
welfare  of  the  state.  For  where  justice  is  wisely  and  firmly 
administered,  there  will  order  be  preserved,  life  be  secured, 
and  rights  protected.  And  so  far  as  justice  may  fail  to  be 
administered  wuselv  and  tirmlv,  so  far  will  disorder,  in- 
security,  and  wrong  prevail.  It  is,  besides,  upon  those  who 
profess  the  law  that  the  community  must  rely  for  sound  and 
faithful  counsel  in  all  the  complex  questions  affecting  busi- 
ness, and  property,  and  life.  Their  just  and  humane  influ- 
ence, rightly  exercised,  will  prevent  strife,  allay  passion, 
restore  peace,  stay  extravagance,  and  restrain  speculation.'' 
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SOUTH   CAROLINA. 

GEOKCJE    RIVERS    WALKEK. 

George  Rivers  Walker,  of  the  Charlej^ton  Bar,  son  of  the 
Hon.  11.  Pinckney  Walker,  II.  B.  M.  Cons-ul  at  Charleston, 
died  at  his  residence  in  that  eity,  February  21,  18<S2,  in  the 
thirty-fifth  year  of  his  age. 

Mr.  Walker  was  born  in  ( 'harle<ston  on  December  11,1847, 
and  was  educated  at  tlie  city  high  school  and  afterwards  at 
Tunbridge,  England.  Upon  his  return  from  England  he 
entered  the  law  school  of  Harvard  Universitv,  where  he  was 
graduated.  At  the  time  of  his  death  he  was  the  senior  mem- 
ber of  the  firm  of  Walker  tt  Bacot.  The  tirm  was  formtnl  ten 
years  ago,  and  neither  member  has  had  any  other  professional 
connection  since  his  admission  to  the  bar.  Depending  en- 
tirely on  his  own  exertions,  Mr.  Walker  worked  assiduously 
in  his  profession,  and,  for  so  young  a  man,  had  a  fairly 
remunerative  practice.  He  had  decided  ability  as  a  lawyer, 
as  was  evinced  in  his  management  of  the  case  of  the  claim- 
ants whom  he  represented  before  the  mixed  commission 
appointed  to  adjudicate  claims  growing  out  of  the  Civil 
War.  Mr.  Walker's  management  and  analysis  of  the  testi- 
mony relating  to  the  burning  of  Columbia  and  his  argu- 
ments were  highly  commended.  The  evidence  and  argunient 
were  published  by  the  British  Government. 

Mr.  Walker  represented  the  county  of  ('harleston  in  the 
legislature  from  1878  to  1880,  and  for  several  years  was 
Democratic  chairnian  of  Christ  Church  parish. 
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VERMONT. 


CHARLES  N.  DAVEXI^OKT. 

Charles  N.  Davenport  Mas  born  at  l.eyden,  Franklin 
County,  Massachusetts,  October  20,  1S30,  and  died  at  Brattle- 
boro,  Vermont,  Ajiril  12,  1S82.     His  early  education  was  in 

the  common  school  and  academy.     He  studied  law  with  Oscar 

t/ 

L.  Shafter  at  Wilmington,  Vermont,  and  was  admitted  to 
the  bar  of  Windliam  County  Court  at  April  term,  1854,  and 
was  a  partner  in  ])usiness  with  Mr.  Shafter  until  the  latter 
removed  to  San  Francisco,  California,  where  he  became  one 
of  the  judges  of  the  Supreme  Court  of  California.  In  1<S()8, 
ilr.  I)avenj>ort  removed  to  Brattleboro,  \'ermont,  where  he 
remained  until  his  death.  In  an  obituarv  notice  of  him  bv 
Hon.  Kittridge  Haskins,  United  States  District  Attorney  for 
Vermont,  it  is  well  said  of  him :  "  Mr.  Davenport  seemed  to 
have  been  born  with  an  inspiration  for  the  law.  He  was 
studious,  painstaking,  and  ambitious  to  become  great  in  his 
profession.  He  early  took  a  leading  position  at  the  bar,  and 
maintained  it  during  his  almost  thirty-eight  years  of  constant 
toil.  *  *  *  He  was  thoroughly  devoted  to  his  profession, 
and  in  his  cause  and  client  he  earnestly  believed.  *  *  * 
He  possessed  a  logical  and  discriminating  mind,  an  easy  flow 
of  language,  and  his  manner  of  expression  was  plain  and 
simple,  whicji  rendered  him  a  successful  lawyer  and  ad- 
vocate both  before  the  court  and  jury,  and  all  wlio 
heard  him  listened  with  pleasure  and  profit.  He  com- 
manded a  large  clientage,  and  in  their  service  he  over- 
tasked both  his  physical  and  mental  powers,  which  brought 
on  the  disease  which,  in  the  end,  caused  his  death."  Mr. 
Davenport  was  twice  married.  He  survived  both  unions, 
leaving  two  children  surviving  him.     In  politics  he  was  a 
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DeiiKx-nit,  whifh  allowed  him  no  i)oliticul  [)roinotion  in 
A^Tiiiont,  though  his  name  wa.^  oecasionally  used  hy  his 
party  as  a  forlorn  hope.  He  was  independent  in  his 
opinions,  and  was  free  in  his  eriticisms  of  all  parties. 


ABRAM  B.  (JARDXER. 

Abram  B.  Gardner  was  born  at  Pownal,  Vermont,  Septem- 
ber 2, 1<S10,  and  died  at  Bennington,  Vermont,  November  23, 
1881.  He  graduated  at  Tnion  College  iu  1841  ;  studied  law 
with  his  uncle,  Isaac  l\  Wright,  at  Carleton,  Vermont ;  was 
admitted  to  the  bar  of  Rutland  County  Court  at  \ts  April 
term,  1844,  and  to  the  bar  of  the  Supreme  Court  in  Benn- 
ington County  at  its  February  term,  1847.  His  whole  pro- 
fessional life  was  passed  at  Bennington.  He  held  many 
offices,  and  graced  them  all  with  efficient  and  faithful 
service — as  Register  of  Probate,  State  Attorney,  Representa- 
tive in  the  <  General  Assembly  for  five  years,  for  two  of  which 
he  was  Speaker  of  the  House,  state  Senator  for  two  years. 
Bank  Commissioner  for  the  state,  an<l  Lieutenant-Governor 
for  two  years.  As  a  law\ver  he  ranked  among  the  first  in  the 
state,  having  a  large  and  successful  practice.  He  was  always 
truthful  and  honorable  in  speecli  and  conduct,  both  as  a 
lawyer  and  citizen,  and  so  he  secured  universal  respect  and 
esteem.  He  was  possessed  of  a  sound  judicial  judgment  and 
common  sense — a  better  equipment,  oftentimes,  than  the 
highest  technical  learning.  He  had  a  fine  presence,  and 
was  a  forcible  and  effective  speaker. 


APPENDIX 


11 


ADDRESS 


OF 


FRANCIS    KERNAN, 


PRESIDENT  OF  THE  ASSOCIATION. 


Gentlemen, — The  Constitution  of  our  Association  provides 
that  at  each  Annual  Meeting  the  President  shall  communicate 
"  the  most  noteworthy  changes  in  statute  law  on  points  of 
general  interest  made  in  the  several  states  and  by  Congress  " 
since  the  preceding  Annual  Meeting. 

In  nearly  two-thirds  of  the  states  of  the  Union  the  regular 
sessions  of  their  respective  legislatures  are  biennial  only.  In 
these  states  there  has  been  no  regular  session  of  the  legislature, 
and  hence  no  important  changes  in  their  statute  laws  since 
your  last  meeting.  I  have  examined  the  statutes  enacted 
during  the  past  year  in  the  states  in  which  sessions  of  the 
legislature  have  been  held,  and  also  the  reports  made  to  me 
bv  the  members  of  our  General  Council  from  those  states, 
and  I  do  not  find  that  many  changes  in  their  statute  laws  on 
points  of  general  interest  have  been  made. 

In  Georgia,  acts  have  been  passed  requiring  all  accept- 
ances of  bills  of  exchange  to  be  in  writing,  and  also  that 
all  conditional  sales  of  personal  property  (except  as 
between  the  immediate  parties)  shall  be  in  writing  and 
be  recorded. 

In  New  York  a  statute  has  been  passed  providing  that  no 
new  promise  made  by  a  person  duly  discharged  in  bank- 
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ru[)tcy  from  his  dohts  shall  revive  sueh  debts  unless  such 
new  promise  he  in  writing,  signed  hv  the  person  to  be  charged 
therebv. 

New  York  lias  enacted  that  where  advances  of  monev 
to  an  amount  not  less  than  ^OjOOO,  rej)ayable  on  demand,  are 
made  upon  warehouse  receipts,  bills  of  lading,  certificates  of 
stock,  certificates  of  deposit,  bills  of  exchange,  bonds,  or 
other  negotiable  instruments  pledged  as  collateral  security 
for  such  repayment,  it  shall  be  lawful  to  receive  or  to  con- 
tract to  receive  and  collect  as  compensation  for  making  such 
advances  ani/  sum  to  be  agreed  upon  in  writing  by  the 
parties  to  such  transaction. 

A  statute  has  been  passed  in  (leorgia  whereby  it  is  provided 
that  the  concurrent  verdict  of  two  juries  at  different  terms  of 
the  court  shall  be  necessiiry  to  authorize  a  decree  of  absolute 
divorce.  The  same  state  requires  the  decree  of  divorce  to 
restore  to  the  wife,  where  the  decree  is  in  her  favor,  her  anfe- 
nupital  name. 

In  (leorgia,  judges  now,  upon  the  request  of  the  jury j  must, 
in  all  civil  cases,  furnish  the  jury  with  written  instructions  as 
to  the  form  of  their  verdict. 

Massiichusetts  has  authorized  women  to  be  admitted  to 
practise  as  attorneys-at-law  on  the  same  terms  as  men. 

In  several  states,  acts  have  bei»n  passed  directing  that  seats 
be  provide<l  for  car-drivers  and  female  employes.  Missis- 
sippi has  passed  a  law  authorizing  persons  charged  wnth 
crime  to  testify  in  their  own  behalf.  Acts  have  been  passed  in 
Massachusetts  and  other  states  to  prevent  the  adulteration  of 
food  and  drugs,  and  making  such  adulteration  a  penal 
offense. 

In  many  states,  stringent  license  laws  have  been  enacted. 
In  Georgia  it  is  now  a  penal  offense  to  employ  minors  in  any 
place  where  lic^uors  are  sold  by  retail  to  be  drunk  on  the 
premises. 
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In  New  York  the  chairman  of  a  i)olitical  caucus,  held  for 
the  i)urpose  of  selecting  candidates  for  office  or  deleii^ates  to  a 
convention,  may  administer  an  oath  to  a  i)erson  offering  to 
vote  at  such  caucus  who  shall  have  been  challenged,  and 
interrogate  such  person  under  oath  as  to  his  name,  residence, 
and  qualifications  as  a  voter,  and  the  person  answering  shall 
be  liable  to  conviction  for  perjury  if  he  intentionally  makes 
false  answers. 

(leorgia  declares  incompetent  as  election  managers  all 
persons  unable  to  read  and  write,  and  has  also  passed  an  act 
punishing  the  purchase  and  sale  of  votes  at  elections. 
Voluntary  assignments  by  insolvent  debtors  made  hereafter 
in  Cieorgia  for  the  benefit  of  creditors  are  void  unless  ac- 
companied by  a  sworn  inventory  and  schedule  of  all  the 
assets  of  the  assignor. 

South  Carolina  and  New  York  have  enacted  laws  in  re- 
gard to  the  regulation  and  management  of  railroads,  and 
providing  for  the  appointment  of  railroad  commissioners. 

In  Connecticut,  a  married  woman  may  now  be  an  ex- 
ecutrix, administratrix,  trustee,  or  guardian  the  siime  as  a 
femnie  mle. 

New  Hampshire  has  passed  a  law  declaring  that  any  town 
in  that  state  may  exempt  from  taxation  materials  of  w^ood, 
copper,  iron,  and  steel  used  in  the  construction  of  ships 
and  vessels.  That  State  also  exempts  from  taxation  as 
jiersonal  estate  all  ships  and  vessels  engaged  in  the  foreign 
carrying  trade,  and  declares  that  only  their  net  yearly 
Income  shall  be  taxable.  Enactments  of  this  character 
are  worthy  of  the  special  consideration  of  other  states,  as 
tending  to  promote  shipbuilding  and  to  increase  our  mer- 
chant marine. 

The  constitutional  right  of  convicts  to  worship  God  ac- 
cording to  the  dictates  of  their  own  consciences,  has  been 
recognized  and  f)rotected  by  law  in  New  IIamj)shire. 


170  AMERICAN   BAR  ASSOCIATION. 

In  several  states  where  there  has  been  uo  regular  session 
of  the  legislature  during  the  past  year,  special  sessions  have 
been  called,  and  the  state  redistricted  for  eongressional  repre- 
sentation. Such  action  is  in  marked  contrast  with  those  stat^ 
in  which  regular  sessions  have  been  held,  and  adjourned  with- 
out redistricting  the  state.  Acts  for  the  registration  of  votei's 
have  been  ])assed  in  Maryland  and  other  states. 

In  Virginia,  punishment  by  stripes  has  been  al)olished, 
and  the  right  of  a  prisoner  to  testify  in  his  own  behalf  in 
criminal  cases  has  been  extended  from  assault  and  batterv 
to  felonious  and  malicious  assaults. 

In  the  city  of  Baltimore,  jurors  to  the  number  of  seven 
hundred  and  fiftv  are  hereafter  to  be  annuallv  selecte<l  bv 
the  five  judges  of  the  Supreme  bench  of  that  city ;  and  from 
the  jurors  so  selected,  the  judges  shall  select  the  grand  jurors, 
and  the  sheriff  shall  draw  the  other  jurors. 

Maryland  and  New  Hampshire  have  apix)inted  commis- 
sioners to  examine  and  re|X)rt  as  to  the  destruction  of  forests. 

In  Rhode  Island  it  is  provided  that  the  board  of  piTsons 
imprisoned  on  original  writ,  mesne  process,  or  execution, 
shall  be  paid  in  advance  at  the  rate  of  three  dollars  a  week 
by  the  party  at  whose  suit  such  ])ers()n  is  imprisoned ;  and 
the  amount  so  paid  shall  ])ec()me  j)art  of  the  costs  of  the 
proceedings.  In  case  of  default  in  such  payment,  the  prisoner 
is  to  be  discharged.  That  sttite  has  provided  for  the  ai)point- 
nient  of  a  commissioner  to  inspect  dams  and  reservoirs,  with 
power  to  order  re{)airs  and  alterations  therein,  and  to  cause 
the  water  to  be  drawn  therefrom,  and  with  whom  must  be 
filed  plans  and  sj)ecifications  for  all  new  dams  and  rc^ser- 
voirs.  In  that  state  a  general  act  has  ])een  passed  in  refer- 
ence to  sui)p]ying  towns  with  water.  An  act  has  also  been 
passed  by  that  state  providing  for  administration  on  the 
estates  of  i)ersons  who  have  been  al)sent  from  the  state  and 
not  heard  from  for  seven  vears. 
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Wisconsin  has  repealed  the  "anti -treat*  law,"  referred  to  by 
your  President  a  year  ago.  In  that  state,  deceptive  adver- 
tisements by  insurance  companies  are  prohibited,  under 
penalty  of  a  revocation  of  their  license  to  transact  business 
in  the  state.  In  Wisconsin  it  is  also  provided  that  the 
frieiuis  or  relatives  of  a  person  adjudged  insane  may  ex- 
-ecute  the  warrant  of  commitment  and  be  paid  fees  therefor 
in  the  same  manner  as  if  executed  by  the  sheriff. 

In  Georgia  the  penalty  for  taking  or  reserving  usurious 
interest  is  the  forfeiture  of  the  excess  of  such  interest  above 
legal  interest. 

In  West  Virginia  a  divorce  a  mensa  et  thoro  may  now 
be  had  where  either  party,  after  marriage,  becomes  an 
habitual  drunkard.  That  state  also  gives  statutory  forms 
for  indictments  for  murder  and  certain  other  offenses.  In 
that  state,  damages  to  the  extent  of  $10,000  may  now  be 
recovered  by  the  representatives  of  a  person  whose  death 
has  been  caused  by  the  wrongful  act,  neglect,  or  default 
of  another.  That  state  also  declares  that  if  a  devise  be 
made  to  two  or  more  persons  jointly,  and  one  or  more  of 
them  die  without  issue,  the  part  of  the  estate  so  devised  to 
him  shall  not  go  to  the  other  joint  devisees,  but  shall  de- 
scend and  pass  to  the  heirs-at-law  of  the. testator  as  if  he 
had  died  intestate,  unless  the  will  otherwise  provide. 

Ohio  has  enacted  the  following  law  : 

Section  1.  Be  it  enacted  by  the  General  Asseinbbj  of  the  state 
of  Ohio,  That  Section  7,014  of  the  revised  statutes  of  Ohio 
be  amended  so  as  to  read  as  follows: 

Section  7,014.  Whoever  assigns  or  transfers  any  claim  for 
debt  against  a  resident  of  this  state  for  the  purpose  of 
having  the  same  collected  by  proceedings  in  attachment  in 
courts  outside  of  this  state,  or  wherever,  with  intent  to 
-deprive  a  resident  of  this  state  of  a  right  to  have  liis  per- 
sonal earnings  exempt  from  application  to  the  payments  of 
his  debts,  sends  out  of  this  state  any  claim  for  debt  against 
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such  person  for  the  purpose  aforesaid,  where  tlie  creditor 
and  debtor  and  the  person  or  corporation  owin^  the  money 
intended  to  be  readied  by  such  proceedings  are  within  the 
jurisdiction  of  the  courts  of  this  state,  shall  be  fined  not  more 
than  fifty  or  less  than  twenty  dollars;  and  tlie  person  whose 
personal  earnings  are  so  attached  shall  have  a  right  of 
action,  before  any  court  of  tliis  state  having  jurisdictioh,  to 
recover  the  amount  attached  and  any  costs  paid  by  him  in 
such  attachment  proceedings,  either  from  the  person  so 
assigning,  transferring,  or  sending  such  claim  out  of  this 
state  to  be  collected  as  aforesaid,  or  the  person  to  whom  such 
claim  is  assigned,  transferred,  or  sent  as  aforesaid,  or  both, 
at  the  option  of  the  person  bringing  such  suit.  The  assign- 
ment, transfer,  or  sending  of  such  claim  to  a  person  not  a 
resident  of  this  state,  and  the  commencement  of  such  pro- 
ceedings in  attachment,  shall  be  considered  primd  facie 
evidence  of  a  violation  of  this  section. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passiige. 

Passed  March  8, 1882. 

In  that  state  it  has  been  enacted  that  whoever  publishes 
any  false  or  malicious  libel,  imputing  unchastity  to  any 
female  of  good  repute,  shall  be  punished  by  fine  or  im- 
prisonment. 

Under  the  new  criminal  code  of  New  York,  new  trials  can 
be  granted  by  an  appellate  court,  even  where  no  objections 
to  evidence  were  taken.  An  appeal  on  the  part  of  a  pris- 
oner under  sentence  of  death  in  New  York,  while  i>ending, 
operates  as  a  stay  of  the  execution  of  the  sentence.  In  New 
York,  justices  of  sessions,  or  side  judges,  no  longer  form  a 
part  of  the  Court  of  Oyer  and  Terminer. 

In  Ohio  the  following  is  now  the  law: 

.1//  Art  to  Si(])pl('ine)d  Section  (),9'M  of  the  Bcvii^ed  Statftkii 

of  Ohio. 

Skctiox  1.  Be  it  enacted  by  the  Ge)ieml  AHuernbly  of  (he 
Mate  of  Ohio,  That  the  following  be  enacted  as  sui)pleinentary 
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to  Section  0,934  of  the  revised  statutes  of  Ohio,  with  sectional 
numbering  as  follows : 

Section  (5,934 a.  That  whoever  contracts  to  have  or  give  to 
himself  or  another  the  option  to  sell  or  buy,  at  a  future  time, 
any  grain  or  other  commodity,  stock  of  any  railroad  or  other 
company,  or  forestalls  the  market  by  spreading  false  rumors 
to  influence  the  price  of  commodities  tnerein,  or  corners  the 
market,  or  attempts  to  do  so  in  relation  to  any  such  com- 
modities, shall  be  fined  not  less  than  $20  nor  more  than  $500, 
or  confined  in  the  county  jail  not  exceeding  six  months,  or 
both;  and  all  contracts  made  in  violation  of  this  section 
shall  be  considered  gambling  contracts,  and  shall  be  void ; 
F^ovided,  That  the  provisions  of  this  law  shall  only  be  held 
to  mean  and  apply  to  such  contracts  where  the  intent  of  the 
parties  thereto  is  that  there  shall  not  be  a  delivery  of  the 
commodity  sold,  but  only  a  payment  of  the  differences  by 
the  parties  losing  upon  the  rise  or  fall  of  the  market. 

Section  2.  This  act  shall  be  in  force  from  and  after  its 
passage. 

Passed  April  15,  1882. 

The  character  of  state  legislation  is  very  important.  The 
Constitution  of  the  United  States  delegates  to  the  Federal 
Government  certain  governmental  powers  essential  to  the 
common  defense  and  general  welfare  of  all  the  people  of  all 
the  states,  and  by  the  same  instrument  the  states  are  pro- 
hibiten! from  exercising  certain  governmental  powers.  All 
other  powers  of  government  are  reserved  to  the  states  respec- 
tively, or  to  the  people.  Therefore,  the  protection  of  individual 
rights  and  the  prosperity  of  tlie  people  of  each  state  depend 
largely  u|X)n  state  laws  and  their  administration.  If  the 
state  enacts  just  and  wise  laws,  has  good  courts,  and  enforces 
honesty  and  economy  in  the  administration  of  state  and 
municipal  affairs,  the  people  will  be  contented  and  prosperous. 
If  this  is  not  done,  the  mass  of  the  people  of  the  state  will 
suffer.  Whatever  we,  as  citizens  of  our  respective  states  and 
as  members  of  this  Association,  can  do  to  aid  in  making  the 
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legislation  of  the  states  what  it  should  be,  we  ought  to  do. 
The  danger  is  not  that  there  is  or  will  be  too  little  state 
legislation.     The  tendency  is  to  legislate  too  much. 

An  examination  of  the  volumes  of  state  statutes  enacted  at 
each  session  of  the  legislature  shows  that  often  changes  are 
made  in  the  existing  laws  of  the  state  which  do  not  improve 
them,  and  that  in  many  of  the  states  there  is  at  every  session 
of  the  legislature  a  large  amount  of  special  and  local  legisla- 
tion. The  existing  statute  and  common  law  of  a  state  should 
not  be  changed  except  where  there  is  a  plain  defect,  and  then 
it  should  be  amended  by  a  statute  clearly  expressed  and 
drawn  so  as  to  remedv  the  defect  and  to  make  no  other 
change.  This  will  tend  to  promote  stabilit}'  and  certainty  in 
the  law ;  will  prevent  litigation  and  relieve  the  courts  from  a 
great  deal  of  labor.  It  will  also  aid  to  prevent  what  has 
become  in  some  states  a  great  evil — the  procuring  by  in- 
dividuals or  by  a  combination  of  parties  the  enactment  of 
statutes  changing  general  laws  for  private  and  special  pur- 
poses. If  legislatures  would  enact  statutes  changing  the 
general  laws  of  a  state  only  where  experience  had  shown 
that  such  laws  were  defective,  there  would  be  much  less  state 
legislation.  In  many  of  the  states  all  charters  for  railroad, 
banking,  insurance,  manufacturing,  and  other  business  cor- 
porations are  granted  by  special  acts.  This  impcxses  great 
labor  on  the  legi.slature,  and  consumes  much  time.  It 
brings  around  the  legislature  influences  which  too  often 
procure  special  privileges  which  are  detrimental  to  the  people 
of  the  state.  I  would  suggest  that  the  policy  which  prevails 
in  some  states,  by  which  general  laws  are  passed,  under  and 
by  virtue  of  which  individuals  can  organize  these  corpora- 
tions, is  a  wise  policy.  It  obviates  the  necessity  of  a  great 
deal  of  special  legislation,  and  it  relieves  the  legislature  from 
the  importunities  of  those  who  seek  special  charters  confer- 
ring corporate  franchises  and  special  privileges  not  open  to 
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all.  In  1838  a  general  law  was  pa&sed  by  the  legislature  of 
New  York,  under  which  individuals  could  organize  corpora- 
tions to  carry  on  the  business  of  banking.  By  the  constitu- 
tion of  New  York,  which  took  effect  on  the  first  day  of  Janu- 
ary,  1847,  it  was  declared  that  "  corporations  may  l)e  formed 
under  general  laws,  but  shall  not  be  created  by  special  act 
except  for  municipal  purposes,  and  in  such  cases  where,  in 
the  judgment  of  the  legislature,  the  objects  of  the  corporation 
cannot  be  obtained  under  general  laws.  All  general  laws 
and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time,  or  repealed."  In  accordance  with 
this  constitutional  provision,  the  legislature  of  New  York  has 
enacted  general  laws,  under  which  corporations  may  be  and 
are  created  to  carry  on  almost  all  kinds  of  business  enter- 
prises, for  which  associated  capital  and  corporate  powers  are 
deemed  necessarv  or  desirable.  It  is  believed  that  this  policv 
has  been  advantageous  to  our  state  and  given  satisfaction  to 
the  people.  Much  special  and  local  legislation  may  also  be 
done  away  with  by  conferring,  by  general  laws,  upon  the 
people  of  municipalities,  power  to  manage  and  regulate  their 
local  matters.  The  people  of  a  county  or  town  can,  by  their 
own  local  officials,  elected  by  themselves,  exercise  many  of 
the  powers  of  local  government  more  wisely  than  a  state 
legislature. 

The  necessity  for  an  annual  meeting  of  a  state  legislature 
is  not  apparent  to  me.  The  reasons  which  made  it  important 
at  one  time  to  the  mass  of  the  people  of  England  that  there 
should  be  frequent  meetings  of  Parliament,  do  not  apply  to 
our  state  governments.  The  people  of  these  states  do  not 
require  annual  sessions  of  their  state  legislature  to  protect, 
them  from  oppression  or  illegal  exactions.  The  powers  and 
duties  of  the  executive  officers  of  the  state  governments  are 
prescribed  by  constitutional  provisions  and  statutes.  The 
court  can  arrest  usurpation  and  punish  illegal  action  on  the 
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part  of  executive  officers.  The  legislature  can  without  diffi- 
culty provide  and  appropriate  the  necesstiry  moneys  for  the 
ordinary  expenses  of  a  state  government  for  two  s^iccessive 
years.  In  most,  if  not  in  all,  of  the  states,  provision  is  made, 
by  constitution  or  statute,  for  the  calling  of  extra  sessions  of 
the  legislature,  should  there  be  any  pressing  necessity. 


ANNUAL  ADDRESS 


BY 


ALEXANDER   R.    LAWTON 


Mr.  President  and  Gentlemen  of  the  Association: — 
My  distinguished  predecessor,  on  this  platform,  whose  loss 
we  now  so  sadly  mourn,  thus  closed  his  address  just  a 
twelvemonth  since : 

"  We  cannot,  then,  too  highly  honor  those  who,  by  long 
life  and  great  gifts  and  opportunities,  have  been  permitted 
to  adorn  the  administration  of  the  law  and  our  profession. 
We  owe  it  to  our  high  calling,  to  the  cause  of  good  govern- 
ment and  right  living,  to  see  justice  done  to  their  services, 
to  cherish  their  names,  and  to  keep  their  memories  green." 
Accepting  this  as  a  voice  from  the  grave  of  our  departed 
friend  and  brother,  let  us  follow  in  his  footsteps,  and  en- 
deavor to  rescue  from  oblivion  the  names  and  services  of 
some  of  the  great  and  good  of  our  profession  ;  at  least  to  see 
that  they  do  not  disappear  before  their  time  among  those 
"  Lethean  shadows,"  which  finallv  must  embrace  us  all. 

It  was  but  natural  that  my  predecessors,  in  this  task,  should 
have  presented  for  your  consideration  the  names  of  the  men 
of  our  profession  who  had  made  their  lives  famous  and 
illustrated  their  country  while  occupying  and  adorning  the 
judgment  seat,  and  dispensing  justice  under  the  high  sanc- 
tions of  jx)wer  and  place;  or  of  those  whose  fortune  it 
had  been  to  assist  in  giving  to  the  country  its  fundamental 
law — the  framers  of  our  Constitution.  But  we  meet  here 
as  the  representatives  of  the  American  Bar^  and  should  see 
to  it  that  oblivion  is  not  injuriously  anticipated  in  the  case 
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of  tliose  who  have  ministered  at  the  altar  of  justice  vdih 
more  than  their  share  of  learning,  ability,  and  success,  but 
without  the  possession  of  such  national  office  and  honors 
as  to  give  them  a  place  in  the  public  history  of  the  coun- 
try. Should  we  not  seek  out,  from  our  own  personal  ob- 
servation, as  well  as  from  tradition,  the  names  and  services 
of  those  of  our  profession  who  have  given  tone  and  character 
to  its  ministrations,  even  though  their  talents  were  mainly 
expended  upon  the  controversies  of  individuals,  and  seem- 
ingly transitory  affairs,  and  were  not  made  conspicuous  by 
the  bestowal  of  national  honors  and  the  exercise  of  func- 
tions thus  derived?  For  it  is  painfully  true,  that  after  the 
lapse  of  a  very  few  years  scarcely  any  trace  can  be  found 
of  the  services  rendered  to  the  state,  to  society,  and  to  the 
cause  of  truth  and  justice  by  the  very  best  of  our  profession; 
while  history  records  and  the  public  voice  resounds  with  the 
services  of  men  greatly  their  inferiors,  whose  fortune  it  had 
been  to  "lead  battalions  to  victory,"  or,  the  "applause  of 
listening  senates  to  command." 

Take  one  or  two  examples:  How  much  of  the  public 
history  of  the  country  is  taken  up  with  the  life  and  ser\'ices 
of  Chief  Justice  Gibson,  of  Pennsylvania,  and  how  many 
of  the  younger  members  of  the  profession  to-day  know 
aught  of  that  great  man — except,  perhaps,  that  he  delivered 
many  opinions,  which  appear  in  many  volumes  of  reports? 
And  yet  he  presided  for  twenty-five  years  over  the  highest 
tribunal  of  that  great  state,  with  such  transcendent  ability 
and  integrity  of  purpose,  that  those  who  were  nearest  to 
him  almost  worshiped  him.  It  was  Chancellor  Kent 
who  said  that  he  was  a  "giant  in  intellect  as  he  was  in 
stature ;"  and  his  opinions  can  safely  challenge  comparison, 
for  the  vigor  of  his  judgment*^  and  the  purity  and  force  of  his 
judicial  style,  with  those  of  the  most  eminent  judges  who 
ever  sat  upon  King's  Bench  or  Woolsack.    His  qualities  as  a 
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man,  and  his  overshadowing  reputation  as  a  magistrate,  were 
such,  that  when,  late  in  life,  he  was  superseded*  as  Chief 
Justice,  and  a  distinguished  young  member  of  the  bar  selected 
to  fill  that  place,  the  latter  positively  declined  to  claim  the 
central  seat,  but  insisted  that  his  venerable  associate  should 
still  occupy  that  place — ^which  he  did  to  the  end  of  his  life. 
Graceful  and  touching  tribute !     Honorable  alike  to  Gibson, 
who  received,  and  to  Black,  who  rendered  it.     Take  another 
example :     Theophilus  Parsons,  of  Massachusetts,  was  Chief 
Justice  of  that  state  for  only  five  years,  in  the  early  part 
of  this  century,  at  a  most  eventful  period  in  the  judicial 
history  of  that  advanced  state;    yet  he  made  more  im- 
portant changes  and  far-reaching  reforms  than  were  ever 
accomplished  before  or  since  in  the  same  length  of  time, 
either  in  England  or  America,  and  gave  to  the  judiciary  of 
Massachusetts  a  rank  and  a  leadership  in  the  discussion  and 
decision  of  great  questions,  which  it  has  never  lost  to  this 
dav.     He  was  also  a  man  of  letters  and  of  science  of  the 
very  first  order;    so  rounded  and  complete  in  character 
and  attainments,  that  Judge  Story  said  of  him,  he  would 
certainly  have  been  Chief  Justice  of  the  King's  Bench  had 
he  lived  in  England.     But  Theophilus  Parsons  lacked  the 
stamp  of  national  office.     How  many  pages  in  the  public 
history  of  the  country  does  he  fill  ?    But  one  more  example : 
Jeremiah  Mason  practised  law  first  in  New  Hampshire  and 
then  in  Boston.     He  rarely  ever  encountered  his  peer,  and 
never  his  superior.     But  his  brains  and  energies  were  exclu- 
sively given  to  the  practice  of  the  law.     How  soon  will  he  be 
forgotten,  I  fear,  even  by  the  profession !     And  yet  Daniel 
Webster  said  of  him,  and  said  it  after  he  had  held  converse 
with  the  truly  great  of  all  America,  and  of  Europe  as  well, 

*  By  a  change  in  the  Constitution  of  the  state,  providing  for  the  election 
of  the  judges  of  the  Supreme  Court,  the  Chief  Justice  being  selected  by  lot 
from  among  those  first  elected. 
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and  had  touched  the  height  of  his  own  Olympian  fame:  "1 
have  yet  to  encounter  a  greater  intellect  than  Jere  Mason." 
And  at  another  time  he  .said,  referring  jocularly  to  the  hard 
hlowj^  he  had  received  at  Mason's  hands:  "In  no  case  in 
which  I  have  encountered  him,  was  I  able  to  dig  so  deep 
that  old  Jere  Mason  did  not  dig  under  me." 

In  the  i)erfornianee  of  the  duty  assigned  me,  whom  shall 
I  venture  to  select  for  the  purpose  of  illustrating  the  relation<«5 
to  communitv,  to  societv,  and  to  the  state  sustained  by  the 
practising  lawyer?  Cicero  began  a  celebrated  oration  by 
congratulating  himself  upon  the  felicity  of  his  subject — ^and 
said  that  an  orator  could  not  fail  to  be  more  embarnussed  in 
the  choice,  than  the  discussion  of  his  topics.  But  he  wa^ 
about  to  speak  of  the  virtues  of  "  the  great  Pompey,  under 
whose  auspices  victory  flew  with  the  Roman  eagles  even  to 
the  banks  of  the  Euphrates."  I  am  less  fortunate,  as  I  pro- 
pose to  illustrate  further  the  views  which  I  would  impress 
upon  tliis  Association,  by  some  notice  of  the  professional  life 
and  character  of  two  men  whose  very  names  are  perhaps 
unknown  to  manv  of  mv  audience — 

JAMES    LOl'IS    PKTIGRU    AND    HUGH    SWIXTOX    LEGAHE. 

Mr.  Petigru  was  born  in  1789,  in  one  of  the  upper  districts 
of  South  Carolina,  of  highly  respectable  but  much  im- 
poverished parents.  By  the  father's  side  he  was  of  Irish 
descent;  by  the  mother's,  he  inherited  the  blood  of  the 
Huguenots.  This  noble  people,  driven  from  their  homes  in 
the  Old  World  to  seek  refuge  in  the  wilds  of  Carolina — ^not 
from  ambition  or  hope  of  gain,  but  from  principle  and  the 
love  of  liberty — have  left  the  imi)ress  of  their  character  and 
motives  on  their  descendants,  even  to  the  present  day.  Of 
these  was  the  mother  of  Petigru.  When  yet  a  boy  he  was  left 
to  her  sole  care  bv  the  death  of  his  father,  and  from  earlv 
infoncv  to  the  latest  hour  of  her  life  he  lionored  and  adored 
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this  mother,  even  more  her  loving  child  at  fifty  years  of  age 
than  when  dependent  on  her  daily  care.     In  straitened  cir- 
cumstances, and  living  on  a  farm,  the  lad  worked  hard  to 
assist  his  mother;  getting  a  small  amount  of  education,  with 
some  glimpses  into  Latin  and  mathematics,  from  an  Irish 
teacher  in  the  settlement — until  he  was  fourteen  years  of  age. 
Then  a  happy  circumstance  brought  him  to  the  notice  of 
Reverend  Dr.  Moses  Waddell,  principal  of  the  celebrated 
Willington   Academy,    in    Abbeville   District.      Observing 
his  remarkable  gifts   and  intelligence,  he  said :  "  If  I  had 
you    with  me,   my   boy,  I   would   make   a   man   of    you," 
and   he   agreed  to   take  him  to  his   school  on  terms  dic- 
tated   by   this  desire.      Willington   School    was  a  sort  of 
Rugby  of  American  manufacture,  and   Moses   AVaddell   a 
Carolina    Dr.    Arnold.     He    had    remarkable    talents    for 
organization    and    government ;     his    methods    ai)pealing 
largely    to    the    honor    and    moral    sense  of    his    pupils. 
Not  confined  too  much  in  the  school-room,  the  forest  was 
their  place  of  study,  and  the  old  oaks  and  hickories  gave  the 
inspiration  for  classical  learning.     The  horn  announced  at 
intervals  change  of  occupation,  and  the  woods  echoed  witli 
these  sonorous  signals  for  recitation  or  retirement.     The 
methods  of   living  were  simple.     The  school,, of   two  or 
three    hundred    scholars,    was    attended    bv  the    sons    of 
the    wealthiest    and    most    influential    men   of   the  state. 
It  was  governed  in  republican  fashion,  through  monitors, 
with  Dr.  Waddell   as  supreme  head   and   dictator.*     The 
scholars  were  enthusitisticallv  attached  to  him,  and  manv  of 
them  in  after  years,  when  they  were  grandfathers,  spoke  of 
him  with  rapture.     Mr.  Petigru,  to  the  end  of  his  life,  always 
referred  to  him  as  "  my  beloved  master,"  and  when  married 
^vould  have  Dr.  Waddell  to  perform  the  ceremony.     The 
time  given  to  this  sketch  is  excused  by  the  fact  that  it  wa*s 

*See  Grayson's  Sketch  of  Petigni. 
12 
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an  important  event  in  the  life  of  Petigru  when  he  was  sent 
to  that  school ;  and  many  of  the  most  prominent  men  of  the 
state  were  educated  there — not  only  Petigru  and  Legare,  but 
McDuffie,  Harper,  Capers,  Longstreet,  and  a  host  of  other?^!. 
He  left  Willington  Acadenrs^  one  of  the  best  scholars  it  ever 
turned  out,  and  entered  the  South  Carolina  College,  at 
Columbia,  to  complete  his  literary  education.  Still  strug- 
gling with  poverty,  he  taught  school  in  the  Columbia 
Academy  through  his  whole  college  course,  and  yet  gradu- 
ated, in  1809,  aged  twenty,  with  the  highest  honors  of  his 
chiss. 

Pressed  by  poverty  and  by  the  conditioij  of  affairs  of  his 
mother  and  younger  brothers,  he  decided  promptly  to  go  to 
work  as  a  schoolmaster,  and,  at  the  same  time,  prepare  for 
admission  to  the  bar.  While  conducting  a  school  in  the 
low  country  of  the  state,  he  made  this  preparation  rapidly 
and  thoroughly,  and  was  admitted  to  the  bar  in  181  "i. 
A  portion  of  this  period  of  ])rei)aration  was  spent  as  tutor 
in  the  Ik'aufort  College,  and  his  reputation  there  wa.s 
such  that  he  came  near  being  elected  president,  to  fill  the 
vacancy  which  then  occurred.  Many  years  later,  and  when 
Petigru  had  attained  to  the  highest  professional  distinc- 
tion, his  life-time  friend,  Mr.  Grayson,  a  man  of  lettei-s,  thus 
laments :  "  Who  can  calculate  the  loss  experienced  by  the 
college  and  the  state  in  missing  his  services?  Anybody  can 
make  a  lawyer  or  a  politician,  but  where  could  such  a  college 
president  be  found  ?  In  learning,  endurance,  and  activity, 
in  vigor  and  originality  of  mind  and  character,  in  moral  eleva- 
tion, in  fidelity  to  duty,  in  commanding  authority,  in  all  the 
attributes  by  which  a  teacher  would  give  form  to  the  student^ — 
character  as  a  gentleman  and  a  man — where  could  his  equal 
be  found?     But  the  prize  was  not  to  be  ours." 

Gentlemen  of  the  Bar  Association,  are  you  prepared  to 
accept  Mr.  Grayson's  estimate  of  the  relative  importance  of 
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the  two  occupations,  and  to  find  our  profession  placed  so 
much  lower  in  the  scale  than  that  of  the  schoolmaster? 

Mr.  Petigru's  entrance  upon  the  practice  of  his  profession 
fully  realized  all  the  hopes  and  expectations  of  his  friends. 
With  no  pyrotechnic  display,  nor  sensation  created  by  the 
announcement  of  a  "maiden  speech;"  with  courage  and 
earnestness,  he  performed  every  professional  duty;  heart  and 
soul  enlisted  in  every  case,  whether  small  or  great;  not 
affected  by  the  eclat  attached  to  the  case,  nor  to  the  quality 
of  the  client;  nor  did  he  stop  to  inquire  whether  the  imme- 
diate profit  to  result  to  himself  was  apparent  or  not.  Thus 
he  moved  forward  with  a  steady  and  a  rapid  pace,  (iround 
once  gained  was  never  lost.  His  title  had  been  acquired  by 
force  of  intellect,  energy,  and  truthfulness.  From  his  first 
entrance  upon  life  he  exhibited  that  genial  temper  and  rare 
benevolence  of  character  which  were  afterwards  known  of 
all  men ;  and  he  did  not  merely  practice  that  common-place 
integrity,  which  it  is  no  honor  to  have,  but  simi)ly  a  disgrace 
to  want.  He  was  not  only  incorruptible,  but  scrupulously, 
impulsively,  delicately  free  from  all  willful  wrong  in  thought, 
word,  and  deed.  And  yet  his  was  an  excitable  nature,  and 
he  had  a  fiery  temper.  There  was  nothing  negative  about 
the  man. 

His  birth  and  early  training  had  not  specially  fitted  him 
for  the  social  life  of  the  planters  on  tlie  coast  of  Carolina, 
where  society  was  accu-sed  of  being  aristocratic  and  exclusive 
in  its  tendencies.  But  young  Petigru  was  not  slow  to  win 
his  title  of  nobility,  and  while  yet  a  poor  schoolmaster, 
struggling  to  acquire  his  profession,  and  without  the  smallest 
fawning  or  loss  of  self-respect,  he  was  not  merely  admitted 
and  tolerated,  but  sought  after  and  admired.  And  to  the 
€nd  of  his  days  he  was  the  ornament,  the  delight,  the  cher- 
ished favorite  of  the  most  cultivated  and  refined,  the  proud- 
est and  most  reserved  society  of  that  state. 
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His  residence  and  his  practice  at  Coosawatchie,  the  court 
house  town  of  Beaufort  District,  continued  for  about  ten 
years,  when  he  removed  to  Charleston,  to  enter  upon  larger 
scenes  and  more  befitting  duties.  But  how  he  clung  to 
the  scenes  and  the  friends  of  his  early  struggles,  and  what 
an  idol  he  was  with  those  who  had  fondlv  witnessed  his 
rise,  first  to  the  leadership  of  the  local  bar  of  several  con- 
tiguous districts,  and  then  to  the  acknowledged  leadership 
of  the  Bar  of  the  state !  And  in  after  vears,  when  the  trial  of 
some  great  cause  would  bring  him  to  revisit  the  scenes  of 
earlier  labor,  it  was  simply  beautiful  to  witness  the  unaffected 
tributes  paid  him  by  the  most  lowly  and  the  most  lordly  as 
well,  as  they  listened  to  his  quaint  and  genial  references  to 
early  friends  and  amusing  incidents,  or  were  convulsed  by 
his  happy  contagious  laugh.  True  and  loyal  child  of 
nature ;  improved,  but  never  spoiled  by  culture,  and  ever 
"  free  from  all  modishness,  sophistication,  and  art." 

It  was  but  a  very  short  time  after  Mr.  Petigru  transferred 
his  practice  to  Charleston,  that  the  way  was  opened  to  him, 
by  the  election  of  Robert  Y.  Hayne  to  the  United  States 
Senate,  to  succeed  that  distinguished  lawyer  in  the  ofiice  of 
Attornev  General  of  the  state.  It  was  then  an  office  of 
profit,  infiuence,  and  dignity,  and  made  him  the  legal 
advisor  of  the  state  authorities,  and  the  official  head  of  the 
entire  bar.  His  presence  was  required  at  the  Capitol  with  the 
state  solicitors,  during  the  sessions  of  the  legislature,  and 
every  bill  introduced  had  to  be  scrutinized  by  these  officials, 
as  to  the  sufficiency  of  its  form  and  style,  before  it  became  a 
law,  very  much  after  the  plan  now  adopted  in  the  British 
Parliament,  to  secure  perfection  in  the  wording  of  its  enact- 
ments. The  consequence  was,  that  the  statutes-  of  South 
Carolina,  for  a  series  of  years,  could  challenge  comparison 
with  those  of  any  other  state,  in  language  and  structure,  and 
present  none  of  those  ludicrous  aspects  so  happily  charac- 
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terized  in  a  recent  address  by  the  distinguished  President  of 
the  Social  Science  Association.*  It  is  no  mean  evidence  of 
the  great  importance  attached  to  this  office  of  Attorney 
General,  that  Petigru  succeeded  such  a  man  as  Hayne,  and 
was,  in  turn,  succeeded  by  Legare.  Of  the  latter,  more  anon. 
But  I  cannot  dismiss  the  former  without  adding  that  he  was 
not  only  a  very  great  lawyer,  who  had  achieved  the  most 
complete  success,  at  a  very  early  age,  but  was  also  one  of  the 
most  logical  reasoners,  graceful  speakers,  and  vigorous  writers 
among  the  public  men  of  his  day.  A  little  illustrative 
anecdote,  of  which  the  present  speaker  happened  to  be 
personally  cognizant,  may  be  pardoned.  When  that  eminent 
English  geologist,  Sir  Charles  Lyell,  was  travelling  through 
this  country,  and  naturally  "reading  up"  on  American 
topics,  he  read  closely  Mr.  Webster's  great  speech  on 
*'  Foote's  Resolutions,"  in  reply  to  Hayne.  His  admiration 
was  without  bounds.  "But,"  said  he,  "where  is  Hayne 's 
speech,  to  which  this  was  a  reply  ?  It  must  have  been  a 
very  powerful  effort,  to  have  so  put  Mr.  Webster  on  his 
mettle — to  have  taxed  to  the  full  all  the  resources  of  his 
great  antagonist,  and  drawn  from  him  utterances  so  grand 
and  no^le,  that  they  never  were  excelled,  if  ever  equalled, 
by  him  in  his  subsequent  efforts." 

The  speech  of  Hayne  was  found  and  handed  to  Sir  Charles, 
who  rose  from  the  perusal  with  tlie  remark :  "  It  is  indeed 
all,  and  more  than  I  had  predicted,  and  second  only  to 
Webster's  immortal  reply." 

rOMPEB:RS   OF    PETIGRV. 

At  that  time  the  bar  of  Charleston  was  not  excelled  in 
ability  or  attainments  by  that  of  any  city  in  the  land  in 
proportion  to  numbers.  Having  such  men  to  cope  with 
as  Hayne,   Grimke,  and   Drayton,  Mitchell,  King,  Bailey, 

*  ProfeHHor  Wavland. 
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and  Simmons,  Hunt  and  Legare,  all  of  the  city  of  Charles- 
ton, with  occasional  onslaughts  from  such  men  as  Mc- 
Duffy,  William  C.  Preston,  Harper,  and  others,  not  only 
thoroughly  equipped  lawyers,  but  men  of  the  highest  cul- 
ture and  attainments, — is  it  too  much  to  say  that  Petigru 
had  already  become  a  truly  great  man,  when  he  rose 
promptly  to  be  the  acknowledged  leader  of  the  bar  of  his 
state  ? — a  position  he  held  for  forty  years,  none  bold  enough 
to  question  his  title  in  all  that  time !  Are  we  not  justified  in 
this  presence  in  summoning  him  to  "  come  to  the  fore  ?" 

In  the  adjoining  state  of  Georgia  he  frequently  met,  and 
had  his  tilt  with,  such  men  as  John  Macpherson  Berrien, 
than  whom  no  more  able  and  accomplished  lawyer  could  be 
found  in  any  state,  and  who,  but  for  the  diversion  of  his 
talents  and  energies  to  the  Senate  of  the  United  States 
and  other  political  positions,  might  well  have  been  looked 
to  to  fill  the  office  of  Chief  Justice  of  the  United  States, 
He  (Berrien)  is  the  only  instance  that  occurs  to  me,  except 
the  still  more  illustrious  one  of  Daniel  Webst<?r,  where  a 
man  holding  the  highest  political  offices,  running  through 
almost  half  a  century,  remained  a  thorough  lawyer  to  the 
last.  And  no  matter  how  sudden  or  how  sporadic  the 
transfer  from  the  senate  to  the  forum,  he  came  at  once  like 
an  athlete  stripped  for  the  race ;  and  woe  betide  the  pro- 
fessional brother  who  hoped  for  any  advantage  in  tlie  wrestle 
because  Berrien  had  been  so  long  absent  from  the  arena. 
Petigru  also  met  Richard  Henry  Wilde,  of  Georgia,  who 
was  none  the  less  a  profound  and  accomplished  lawyer 
because  he  was  a  true  poet ;  we,  gentlemen,  will  forgive  him 
for  that  offense,  whenever  we  read  his  exquisite  verses,  as 
sweet  and  plaintive  as  anything  that  language  has  produced : 

"  Mv  life  is  like  the  siiniiner  rose 
That  opens  to  the  morning  sky, 
But  ere  the  shades  of  evening  close, 
Is  scattered  o'er  the  ground  to  die." 
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I  would  also  gladly  speak  of  Law — the  Cicero  of  the 
Georgia  Bar;  of  McAllister,  of  Charlton,  and  of  others 
worthv  of  vour  notice ;  but  may  not  detain  vou  further  on 
this  topic.  I  felt  that  our  judgment  of  Mr.  Petigru  could 
not  have  a  proper  basis  without  bringing  to  your  notice 
his  associates  and  surroundings. 

THE   SECRET   OF    PETIGRU's   SUCX'ESS. 

At  this  point  it  is  well  to  ask  the  question,  Why  and  how 
was  it  that  Mr.  Petigru  achieved  such  success  ?  How  did  he 
so  completely  and  so  thoroughly  overcome  the  disadvantages 
which  beset  his  childhood  and  earlv  vouth,  and  reach  at  a 
bound  a  position  which  might  have  gratified  the  ambition  of 
any  man  ?  Because  he  was,  first  a  man  of  genius  and  of 
the  strongest  common  sense.  Then  his  i)repa ration  was 
thorough  and  broad  ;  he  made  himself  a  scholar — a  scholar 
of  the  old  fashioned  stvle — a  classical  scholar,  well  read  in 
all  history  and  poetry, — l>efore  he  became  a  lawyer.  And 
vet  his  necessities  forced  him  to  become  a  lawver  at  the 
earliest  practicable  moment,  for  the  "  bread-getting  "  side  of 
tlie  question  claimed  his  earnest  attention.  But  he  must 
make  bread  as  a  lawyer,  and  not  as  a  charlatan,  even  though 
.•starvation  should  stare  him  in  the  face. 

He  had  all  the  tiistes  and  inclinations  that  would  have 
made  him  a  man  of  letters,  but  he  had  singleness  of  purpose 
and  resolution  enough  not  to  tread  the  "  primrose  paths,"  and 
only  surrendered  himself  to  his  cla^ssical  recreations  when  at 
the  midnight  hour  he  had  already  satisfied  the  demands  of 
that  jealous  mistress,  the  law. 

PETIGRU — THE  LAWYER. 

As  a  lawyer  he  read  and  studied  the  foundations  of  the 
science.  As  an  advocate  he  thought  and  reasoned,  and  only 
cited  cases  for  the  principle  which  he  eliminated  from  them. 
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In  that  class  of  cases  whicli  involved  the  highest  principles 
of  jurisprudence,  and  per])lexed  the  unlearned  counsel  and 
judge,  his  attainments  were  especially  manifested ;  and  the 
subtlety  and  comprehensiveness  of  his  mind  suffered  nothing 
to  escape  him.  His  reading  was  great  among  authorities 
where  ordinarv  lawvers  are  less  accustomed  to  look.  Such 
reading,  however,  became  so  thoroughly  interwoven  with,  and 
made  part  and  parcel  of  his  own  thoughts  aiul  knowledge, 
that  the  reasoning  flowed  from  hitnaclf  in  an  irresistible 
stream,  while  he  rarely  stopped  to  read  the  authorities  which 
had  given  him  the  power  to  make  the  argument. 

Yet  he  recognized  the  fact  that  laws  must  be  general  in 
their  terms;  and  that  human  language,  in  the  most  skillfully 
prepared  enactments  and  judicial  opinions,  needs  to  \ye  in- 
terpreted. That  when  this  system  of  interpreting  has  run 
through  the  centuries,  and  over  two  continents,  in  seeking 
for  truth,  there  are  manv  similitudes  from  which  the  advocate 
must  select ;  and  thus  only  can  we  convince  ourselves,  and 
then  the  judge,  which  is  the  truth  and  which  only  its  image. 
It  is  this  imperfection  of  human  language,  and  the  necc*s- 
sity  of  dealing  with  these  different  similitudes  to  arrive 
at  the  verv  truth,  whicli  causes  lavmen  so  often  to  mis- 
apprehend  the  attitude  and  office  of  the  advocate  in  presenting 
his  cause.  No  more  vulgar  error  exists  than  that  which 
attributes  to  some  of  the  very  noblest  and  highest  of  our 
profession  j)erfect  rectitude  in  their  j)ers()nal  relations  outsitle 
of  the  court  house,  and  the  absence  of  almost  every  virtue, 
especially  that  of  truthfulness,  in  the  conduct  of  cases  in 
court.  1  am  entirely  unwilling  thus  to  separate  the  man 
from  the  lawyer.  We  must  be  jiroud  of  both,  or  the  eulogy 
is  incomplete. 

He  also  knew  that  there  are  causes  where  the  decisions 
have  been  so  numerous,  and  the  distinction  so  nicelv,  or  so 
clumsily,  drawn,  that  we  must  look  to  the  weight  of  authonfj/. 
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rather  than  to  any  other  element  of  value,  to  secure  results. 
Tlie  great  ease  of  Cruger  vs.  Daniel,  prominent  in  the  re- 
ports of  South  Carolina  cases,  was  one  of  this  class,  and 
involved  some  of  the  most  intricate  and  perplexing  problems 
in  the  law  of  real  property.  It  became  there  necessary  to 
multiply,  compare,  and  arrange  the  authorities,  and  Mr. 
Petigru's  industry  was  (juita  equal  to  the  emergency.  One 
of  his  l)rethren  relates  that  he  literally  "  took  a  cart  load  of 

« 

books  to  the  court  house.'' 

This  peculiar  indisposition  on  his  part  to  be  controlled  by 
authorities,  esj)ecially  for  the  more  recent,  so  grew  upon  him 
in  later  years  and  declining  health  that  it  gave  rise  to  some 
amusing  scenes  and  incidents — for  he  had  actually  ceased 
almost  entirely  to  read  the  current  decisions  of  the  highest 
court  of  his  own  state.  It  is  related  of  him  that,  on  one 
occasion,  when  he  had  opened  an  argument  based  upon  g€7i- 
eral  principles  entirely,  with  much  earnestness  and  zeal,  and 
seemed  to  ignore  altogether  a  decision  then  recently  made 
to  the  contrary  of  the  views  he  pressed  upon  the  court,  the 
<*hief  Justice  thus  interrupted  him:  "Mr.  Petigru,  of  course 
you  know  that  tliis  court  has  virtually  decided  the  question 
you  now  raise,  in  the  last  volume  of  our  reports?  " 

"'  Do  I  understand  your  honors  to  say  that  this  question 
has  been  decided  bv  this  court  ?  " 

**  Certainly,  Mr.  Petigru,  in  the  recent  case  of  A  against  B." 

He  stopped,  dropped  his  head,  looked  ?is  cannot  be  de- 
scribed, but  as  will  be  remembered  by  all  who  have  seen  him 
under  like  circumstances — indeed  trying  to  look  as  much  as 
possible  like  a  culprit.  The  Bar,  and  the  Bench  too,  knew 
his  wonderful  powers  of  humor  and  sarca^sm,  and  were  quit^ 
sure  he  would  not  retreat  without  giving  a  parting  shot. 

''  Your  honors,  I  deserve  the  rebuke  of  the  court ;  but  it 
was  my  ignorance,  not  my  intention,  that  caused  me  to 
offend  ;  for  indeed  my  reading  had  not  come  down  so  low^ 
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This  in  a  tone  of  voice  ininiital)le — shrill  and  guttural 
at  the  same  time.  The  skillful  archer  did  not  miss  his 
mark. 

For  the  last  forty  years  of  his  life  he  was  engaged  in 
nearly  every  important  cause  in  his  state,  on  one  side  or  the 
other,  and  in  nearly  all  of  them  he  had  Legare  with  him, 
or  against  him,  up  to  the  time  of  the  death  of  the  latter. 
In  speaking  of  the  case  of  The  People  r^'.  Bank  of  South 
Carolina,  which  excited  a  great  deal  of  public  attention  in 
that  state,  Chief  Justice  O'Xeil  remarked  that  Legare's  argu- 
ment was  indeed  a  very  powerful  one,  and  would  have  been 
even  more  celebrated  in  the  history  of  that  case,  had  it  not 
been  so  far  excelled,  and  almost  eclipsed,  by  the  greater  argu- 
ment of  Petigru. 

He  wa.s  a  man  scmiewhat  local  in  his  tendencies ;  and  inas- 
much as  the  means  of  communication,  at  the  time  he  entered 
upon  active  })ractice,  were  not  such  as  to  induce  counsel  at 
points  distant  from  Washington  to  follow  their  causes  to  the 
Supreme  Court  of  the  United  States,  he  did  not  acquire  the 
habit  of  appearing  before  that  court  early  in  life ;  and  when 
Afterwards  he  was  repeatedly  urged  to  go  to  the  Supreme 
Court,  he  would  modestly  reply :  "  I  am  but  a  provuicial 
lawyer,  and  fear  that  I  could  not  do  you  justice  there;  let  me 
send  the  case  to  some  one  whose  powers  and  eminence  are 
well  recognized  by  that  court."  And  he  thus  insisted  to  the 
end  of  his  life ;  in  all  cases  except  one,  where  the  pressure 
and  urgency  was  such  that  he  did  appear  before  the  Supreme 
Court,  receiving  the  greatest  consideration  from  that  body. 

It  was  happily  said  of  Mr.  Petigru,  by  one  of  his  breth- 
ren at  tlie  bar,  that  his  love  of  justice  "  was  as  of  something 
incarnate,  and  lie  would  no  more  trifle  with  it  than  with 
Deity  itself."  He  kept  jealous  vigilance  over  the  rights  of 
truth,  and  resente<l  falsehood  in  every  form,  as  if  a  pei*sonal 
wrong.     His  speech  was  always  couched  in  language  drawn 
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from  the  pure  well  of  English  undefiled,  adlierin^  as  closely 
as  possible  to  the  Anglo-Saxon  voeabulary,  though  always 
a  man  of  literary  habitudes,  with  the  ancient  classics  as 
familiar  to  him  as  household  words.  Singularly  gifted  with 
a  power  of  wit  and  humor,  he  relieved  the  asperities  and 
the  tedium  of  foreiLsic  conflict,  convulsing  auditory,  bar, 
and  even  bench  with  his  contiigious  merriment,  and  with 
matchless  skill  applied  ridicule  and  sarcasm  as  weaj)ons,  and 
tests  of  truth.  But  in  the  liveliest  sallies  of  his  wit  and 
humor — ^the  last  acts  on  which  benevolence  ordinarilv  asserts 
its  restraining  influence — he  never  allowed  himself  to  trench 
on  the  sensibilities  of  others.  He  was,  in  the  true  old  English 
sense,  a  genUeraan — that  rare  combination  of  courage,  cour- 
tesy, and  culture,  of  truth  and  kindliness,  with  a  scrupulous 
regard  for  the  rights  and  feelings  of  others.  But  as  this 
weapon  is  sometimes  used  bv  the  advocate  in  a  wav  which 
seems  to  take  an  unfair  and  unmanly  advantage  of  his 
position,  I  am  tempted  just  here  to  quote  a  sentence  or  two 
from  that  perfect  master  of  ridicule  and  sarcasm,  ('arlyle: 
"  There  are  things  in  this  world  to  be  laughed  at,  as  well  as 
things  to  be  admired,  and  it  is  no  com{)lete  mind  that  cannot 
give  to  each  sort  its  due.  Nevertheless,  contempt  isa  dangerous 
element  to  sport  in  ;  a  deadly  one  if  we  habitually  live  in  it. 
"  The  faculty  of  Love,  of  Admiration,  is  to  be  regarded 
as  the  sign  and  the  measure  of  high  souls.  Ridicule,  on 
the  other  hand,  is  indeed  a  faculty  much  prized  by  its  pos- 
sessor, yet  intrinsicallv  a  small  facultv — we  mav  say  the 
smallest  of  all  the  faculties  that  other  men  are  at  pdins  to 
repay  with  any  esteem.  It  is  directly  opposed  to  Thought, 
to  Knowledge,  properly  so-called ;  its  nourishment  is  Denial, 
which  hovers  only  on  the  surface,  while  Knowledge  dwells 
far  below.  Moreover,  it  is  by  nature  selfish,  and  morally 
trivial ;  it  cherishes  nothing  but  vanity,  which  may  in  gen- 
eral be  left  safely  enough  to  shift  for  itself." 
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Mr.  Petigru  was  remarkable  for  great  truthfulness  in  the 
citation  and  application  of  authorities,  and  this  helped, 
with  his  many  other  qualities,  to  win  for  him  not  only  the 
confidence,  esteem,  and  affection  of  the  bar,  but  of  the  bench. 
Then  he  was  so  fair  and  so  far  above  all  trick  or  artifice  in 
his  practice,  and  especially  was  he  kind  and  even  brotherly 
in  his  deportment  to  the  younger  members  of  the  profession. 
Late  in  life  he  once  remarked  with  great  satisfaction  that 
he  liad  never  turned  one  of  them  out  of  court  on  a  mere 
technicality  "because  he  did  not  understand  his  busines.^." 

HIS    POLITICAL   POSITION. 

Mr.  Petigru's  political  position  was  peculiar  in  this,  that  his 
party  affiliations  were  always  with  a  very  small  minority  in 
his  state ;  and  this  affected  his  relations  to  the  public,  and 
necessarily  prevented  him  from  ever  holding  political  ofliee; 
although  in  one  or  two  instances,  for  special  reasons,  he  was 
sent  to  the  state  legislature.  He  was  a  Federalist  of  the 
rankest  sort,  and  was  so  "  from  his  youth  up."  All  his  life 
he  practised  and  associated  with  a  bar  and  before  a  bench 
differing  from  him  utterly  in  politics.  A  man  of  strong  con- 
victions and  stern  views  of  dutv,  he  would  not  even  remain 
silent  to  gratify  his  best  friend.  In  all  the  great  political  ex- 
citements which  prevailed  in  his  state — the  first  in  1830-31, 
then  in  1850,  and  then  from  1861  to  the  time  of  his  death  in 
1803 — lie  was  separated  in  opinion  from  nearly  all  his  l>est 
friends.  Yet  he  never  lost  a  single  friend  in  all  that  time 
whose  friendship  was  wortli  the  having.  Mailed  in  the 
armor  of  honesty,  all  respected  his  motives  and  admired 
his  boldness,  while  lamenting  what  they  believed  to  be  his 
errors  of  opinion.  He  seemed  encircled  with  an  atmos- 
phere of  dignity,  and  armed  w4th  some  electric  power  to 
repel  liostile  and  dishonoring  assault. 

During  the  administration   of  Mr.  Fillmore,  when  the 
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state  of  public  feeling  in  South  Carolina  was  such  that  the 
United  States  District  Attorney  resigned  his  office,  saying 
that  no  man  could  hold  it  and  be  loval  to  his  state,  Mr. 
Petigru  stepped  promptly  forward  and  took  the  position, 
t()  the  great  damage  of  his  practice  and  against  the  wishes 
and  earnest  protests  of  his  friends.  In  18G1,  when  his  state 
was  about  to  take  the  decided  step  which  would  sever  its 
connection  with  the  Union,  he  bowed  in  humility  to  its 
behests,  with  that  antique  loyalty  which  made  him  share 
her  fate  while  he  disapproved  her  every  act — and  when  ap- 
pealed to  by  a  very  dear  friend  not  to  be  so  outspoken  in  his 
opposition,  but  to  submit  to  the  inevitable,  he  was  silent  for 
many  minutes,  and  then  in  tones  of  agony  and  despair,  he 
said :  "  I  never  expect  to  see  another  happy  moment  in  my 
life."  He  was  intensely  conservative  in  all  things;  in  law,  in 
politicks,  in  religion,  in  social  life.  He  thought  he  saw  in  the 
great  movement  that  was  going  on  only  that  love  of  change 
and  lawlessness  which  breaks  off  all  habits  of  submission 
and  support  to  government,  and  he  could  not  do  more  than 
nxihmii. 

Notwithstanding  this  great  difference  of  opinion  between 
Mr,  Petigru  and  the  people  of  his  state,  which  dei)riv^l  him 
necessarily  of  political  office,  there  was  no  moment  of  time 
within  the  last  years  of  his  life  that  he  could  not  have  been 
made  Chancellor  or  Chief  Justice  of  his  state  had  he  been 
willing  to  accept  either  position  ;  and  at  the  time  of  his  death 
he  held  the  best  paid  office  in  the  state — an  appointment 
bv  the  legislature,  renewed  from  vear  to  year,  to  codifv  the 
statute  laws.  I  mention  this  instance  of  the  generositj^  of 
that  people,  because  they  have  so  often  l>een  charged  with 
intolerance  as  to  all  differences  of  political  opinion.  And 
this  brings  to  mind  a  somewhat  similar  action,  some  years 
before,  in  the  case  of  William  C.  Preston.  When  the 
diflFerence  in  opinion  between  his  people  and  himself  had 
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become  so  great  that  hecould  no  longer  properly  represent  them 
in  the  United  States  Senate,  he  voluntarily  resigned  his  position. 
At  thefiret  moment  after  hi.s  resignation  that  it  was  practicable 
to  do  so,  lie  was  elected  to  the  presidency  of  the  University  of 
South  Carolina,  an  office  entirely  within  the  control  of  the  state 
authorities,  and  one  highly  esteemed  and  much  sought  after. 

HIS    DEATH — KULOGIES   OF   THE   BAK. 

Mr.  Petigru's  health  began  to  trouble  him  seriously  in  the 
year  1802,  and  continued  to  grow  worse  until  he  died,  in  the 
city  of  Charleston,  in  March,  18()3. 

A  meeting  of  the  bar  of  Charleston  took  place  soon  there- 
after, and  the  outburst  of  sorrow  and  lamentation,  and  of 
love  for  the  departed,  seemed  for  a  time  to  hush  even  the 
noise  of  battle,  for  it  was  at  that  moment  that  the  war  was 
being  waged  between  the  states  with  all  the  fierceness  that  it 
assumed  at  any  time. 

A  word  or  two  from  the  loving  tribute  of  Robert  Barnwell 
Rhett,  at  that  meeting.  He  was,  perhaps,  the  most  bitter 
and  uncompromising,  of  all  that  school  of  public  men  habit- 
ually antagonized  by  Mr.  Petigru :  ''  My  tutor  in  boyhood,  ray 
friend  in  earlv  manhood,  mv  better  friend  in  advanced  life, 
whom  neither  time  nor  fortune,  private  duties  nor  troubles, 
nor  the  angry  contests  and  differences  of  more  than  thirty 
vears,  ever  induced  to  sav  to  me  an  unkind  word  or  do  an 
unkind  deed.  I  am  here  to-day  to  bear  testimony  to  the 
bravest  and  truest  of  friends.  To  sav  that  the  deceased  was 
a  great  lawyer,  were  to  say  but  little  of  his  great  qualities ; 
he  never  was  a  mere  lawver  to  his  clients — he  was  a  friend, 
and  a  sincere  friend ;  and  when  called  on  for  his  counsel,  he 
never  stopped  at  expounding  the  law  merely,  but  placed 
before  his  clients  the  duties  their  positions  required.  AVith 
liim  honor  was  more  than  property,  and  he  freely  and 
franklv  counseled  his  clients  on  tliat  basis." 
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The  sentiments  uttered  on  that  occasion  bv  his  brethren  of 
the  bar,  exhibited  such  deep  feehng,  and  great  sorrow,  and 
profound  respect  for  the  deceiised,  that  could  his  spirit  have 
hovered  over  that  scene,  and  caught  their  notes  of  lamenta- 
tion, it  would  have  been  to  him  more  grateful  than  a  Roman 
triumph  formally  decretHl.  The  speakers,  in  the  warm  gush 
of  their  affection  for  the  man,  seemed  to  have  but  little  com- 
paratively to  say  of  the  lawyer. 

Listen,  also,  to  some  of  the  language  used  on  that  occasion 
by  the  Hon.  George  S.  Bryan,  since  District  Judge  of  the 
United  States. 

*'  We  may  indeed  attempt  to  measure  his  mind  and  fix 
liis  rank  as  a  lawyer.  But  who  of  us  shall  sound  the 
depths  of  his  humanity?  Who  shall  measure  his  large 
heart?  Who  shall  seek  to  circumscribe,  within  strict  Unes, 
tliat  great  liberal  nature  which,  in  its  fullness,  overflowed  all 
bounds,  and  poured  itself  all  abroad?  Who  can  describe 
the  delights  of  his  fellowship,  and  paint  the  pleasant  familiar 
spirit,  .so  merry  and  so  gamesome?  Great  and  unrivaled 
was  our  friend  as  a  lawyer;  touchingly,  simply,  and  pro- 
foundly eloquent  as  an  advocate;  and  incomparable  as  a 
wit;  but  how  much  greater  than  all  these  the  genial,  loving, 
heroic  itian — James  L.  Petigru!  How  tender,  considerate, 
and  delicate  in  the  bestowal  of  his  favors!  His  benefits 
descended  like  the  dews  of  night — in  silence,  without  a 
witness,  and  were  known  only  by  their  print  and  the  voice 
of  gratitude,  which  could  not  be  silenced.  The  cry  of  dis- 
tress was  to* him  as  the  voice  of  God.  He  counted  not  the 
cost  of  his  compassion;  whether  his  treasury  was  full  or 
empty,  he  gave.  He  drew  upon  the  future,  when  he  had  not, 
and  made  good  his  drafts  by  toil,  often  continued  dee})  into 
the  night,  arid  frequently  surprised  by  the  first  ray  of  morn- 
ing. And  he  gave,  not  only  to  the  good ;  it  was  enough  that 
a  fellow-creature  should  be  abandoned,  forlorn,  and  wretched, 
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to  enlist  his  sympaties  and  command  his  aid.  And  just  at 
the  point  that  the  world  dropped  such  a  one,  and  he  had  not 
a  friend,  he  became  his  friend,  and  covered  him  with  the 
mantle  of  his  protection.  It  was  for  the  only  Judge  to  judge 
and  to  punish ;  it  was  for  him  to  pity  and  to  help. 

"  How  touching  and  sublime  his  patience  under  every 
variety  of  ills !  And  he  whose  instinct  it  was  to  give  and 
to  aid,  himself  surprised  by  misfortune,  with  what  magna- 
nimity did  he  receive,  with  what  nobler  generosity  bear 
obligation,  and,  after  tenfold  requital,  still  owe,  and  even 
pursue  with  service,  affection,  and  gratitude,  those  who  had 
stood  bv  him  in  his  hour  of  trial ! 

*'  It  is  a  grave  error  that  he  was  indifferent  to  opinion  and 
careless  of  office.  He  knew  well  the  value  of  the  golden 
candlestick  to  the  candles,  and  that  a  light  to  be  seen  must 
be  set  upon  a  hill.  No  one  loved  his  country  and  fellow- 
men  with  a  fonder  affection,  and  craved  their  recognition 
and  sympathy  with  a  more  passionate  longing  ;  and  no  one 
more  than  he  could  feel  denial,  postponement,  exclusion, 
suppression.  He  bore  them  all  with  manly  fortitude,  with 
cheerful  submission,  without  parade  —  a  martyr  without 
affecting  martyrdom,  defeated  but  never  overthrown.  His 
own  individual  greatness  sufficed  to  sustain  him ;  but  he 
suffered,  and  he  was  willing  to  suffer,  in  the  cause  of  justice 
and  truth.  As  in  his  charity  he  was  charitable  at  the  cost 
of  ease  and  wealth  and  through  ceaseless  toil,  so  in  his  love 
of  country  he  was  faithful  at  the  expense  of  place,  i)ower, 
and  fame.  He  had  ambition.  He  knew  that  the  mere 
practising  lawyer,  though  he  may  be  useful,  can  scarcely 
hope  to  escape  provincial  obscurity,  and  that  his  name  lives 
only  in  the  remembrance  of  the  generation  he  serves  and 
the  community  for  whom  he  labors.  If  in  an  office  worthy 
of  his  ability  and  commensurate  with  his  gifts  and  accom- 
plishments he  could  have  been  granted  the  opportunity  of 
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clothing  Right  in  forms  whicli  would  have  made  the  world 
his  debtor  and  commended  his  name  to  the  great  and  good 
of  all  lands  in  the  profession  to  which  he  devoted  his  life^ 
this  would  indeed  have  been  with  him  a  crowning  consola- 
tion, and  his  cup  would  have  been  full.  This  he  had  con- 
sciously to  forego.  He  knew  that  the  gate  to  power  in  the 
South — the  only  gate — ^was  through  the  state.  Through 
that  door  alone  could  he  reach  the  countrv  and  the  world 
and  liope  to  win  the  large  distinction  worthy  of  his  genius. 
He  loved  his  people  better  than  himself,  and  he  could  not 
subscribe  to  a  creed  which  he  believed  would  carry  death 
to  the  country  and  bring  ruin  on  his  state,  and  without 
complaint  he  submitted  himself  to  his  limited  lot  and 
narrow  destinv." 

TKIIU'TE   OF    Hr<iKK   TO   THE    MEMORY    OF    PKTKJRU. 

I  cannot  better  close  this  sketch  than  by  using  some  ex- 
tracts from  a  letter  to  a  friend,  written  by  Alfred  Huger — a 
lifetime  friend  of  Petigru^s — soon  after  his  death. 

"  I  liad  implicit  confidence  in  Petigru,  and  never  knew 
any  single  man  who  was  as  near  V)eing  an  institution  by 
himself.  Original  in  all  things,  if  his  character  was  a 
mosaic,  he  furnished  the  particles  from  his  own  resources, 
wearing  such  colors  as  nature  gave  him,  and  borrowing 
none  from  his  fellows.  Conscientious  and  just  in  matters  of 
truth,  he  would  cavil  about  a  hair.  Generous  and  brave, 
he  would  give  without  measure  and  ask  nothing  in  return. 
His  probity  never  was  shaken  by  adversity,  and  his  gentle- 
ness and  mercy  were  increased  by  his  prosperity.  Elevated 
in  every  sentiment,  he  dealt  lightly  with  those  who  needed 
his  forgiveness ;  uncompromising  where  his  own  rights  were 
assailed,  he  was  sure  to  put  those  who  denied  them  at  utter 
defiance.  When  he  was  overpowered  by  numbers  he  sub- 
mitted to  the  law  but  never  to  the  victor.    He  could  stand 

13 


1JJ8  AMERICAN  BAR  A54SOCIATtON. 

alone  without  dismay,  preferring  always  the  gratitude  of 
the  weak  and  helpless  to  the  patronage  of  the  j)owerful  and 
the  strong.  In  every  conflict  Petigru  was  himself;  when 
his  equals  were  needed,  few  answered  to  their  names;  and 
when  his  superiors  were  called  for,  noiie'  were  forthcoming. 
He  knew  how  to  strike  the  hardest  blows,  and  he  knew  how 
to  receive  them ;  for  he  never  hesitated  to  strike  when  the 
provocation  was  sufficient,  and  he  never  winced  or  quailed, 
no  matter  how  deadly  was  the  returning  arrow." 

So  much  time  has  been  devoted  to  the  notice  of  this  most 
remarkable  and  most  interesting  man,  that  I  must  turn 
abruptly  to  the  other  name  announced  for  our  considera- 
tion— 

HUGH   SWINTON    LEGARE. 

Hugh  Swinton  Legare  was  born  in  Charleston,  South 
Carolina,  in  1797,  his  father  being  of  a  Huguenot  family, 
and  his  mother  a  Swinton,  of  the  Scotch  family  distin- 
guished by  Sir  Walter  in  his  Halidon  Hill,  Like  Petigru, 
he  lost  his  father  when  a  child,  and  was  left  to  the  care  of 
a  widowed  mother,  who  proved  worthy  of  the  task  of  rear- 
ing her  (afterwards)  illustrious  son,  and  was  repaid  by  him 
with  a  love  and  devotion  which  is  the  highest  reward  ever 
claimed  bv  a  true  and  noble  woman. 

Up  to  his  fourth  j-ear  the  boy  was  noted  for  strength  and 
comeliness  of  form.  But  about  this  time  he  was  innoculated 
with  the  small-pox,  which  so  poisoned  his  whole  system  that 
after  months  of  suffering  he  arose  from  his  bed  a  wretched 
skeleton.  For  eight  years  he  gained  hardly  an  inch  in  stature, 
and  as  the  result  of  this  diseased  condition,  his  body  grew 
up  to  a  normal  size,  while  the  lower  limbs  were  hopelessly 
stunted,  and  refused  any  further  growth,  though  neither 
weak  nor  withered. 

A  dear  friend  of  his  thus  described  his  appearance: 
"  Seated,  his  length  of  body  set  off  by  a  broad,  manly  chest,  a 


ANNUAL  ADDRESS  BY  ALEXANDER  R.  LAWTON.  1<^ 

noble  head,  and  an  air  unusually  imposing,  he  looked  of 
commanding  person ;  but  risen,  he  seemed  in  a  moment  to 
have  shrunk  out  of  his  bodily  advantages." 

Thus  afflicted  and  debarred  the  physical  sports  of  child- 
hood, the  lad  was  driven  to  seek  recreation  in  books,  and 
with  precocious  enthusiasm  he  devoted  himself  to  study. 
At  thirteen  he  was  sent  to  Doctor  Moses  Waddell's  Willing- 
ton  Academy,  the  famous  school  already  noticed.  His  ardent 
nature  was  somewhat  chafed  by  the  strict  didactic  system 
which  there  prevailed,  and  he  would  have  left  that  school 
soon  after  he  entered  but  for  the  wisdom  and  firmness  of  his 
mother.  But  Legare  often  acknowledged,  in  after  years,  that 
to  Dr.  Waddell  he  was  indebted  for  the  broad  and  deep  foun- 
dations of  the  rich  and  varied  Hellenic  learning  for  which  he 
was  so  distinguished, — ^to  him  the  joy  and  pleasure  of  his  life. 

He  entered  the  freshman  class  of  the  South  Carolina 
College  before  he  was  quite  fifteen.  Although  a  new  founda- 
tion, this  college  was  even  then  a  first-class  institution ;  and 
it  is  somewhat  remarkable,  that  although  many  youths  of 
that  state  were  sent  to  the  best  endowed  colleges  elsewhere, 
it  will  be  found  that  nearly  all  of  the  most  prominent  men 
in  every  department  of  life,  from  the  time  of  Petigru  and 
Legare  up  to  the  recent  war  between  the  states,  received  their 
education  at  this  home  institution. 

With  boyish  ingenuouness  Legare  was  not  backward  in 
having  it  understood  that  he  intended  to  claim  the  highest 
honors  of  his  class.  His  previous  attainments,  and  the  as- 
tonishing facility  with  which  he  made  further  acquire- 
ments ;  his  thorough  mastery  of  all  the  studies  of  his  course, 
and  the  devotion  of  all  the  intervals  of  time  possible  to  well 
selected  reading  in  the  college  library,  soon  made  it  clear 
that  he  would  carry  off  those  honors  without  a  competitor. 

It  was  here  probably  that  his  childish  fancy  began  to 
.assume  a  definite  form  and  consistency;  the  future  arose 
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clearly  before  him,  made  sacred  by  the  loftineSvS  and  purity 
of  the  purposes  to  which  it  was  dedicated.     Now  the  instinct 
of  what  he  was  to  be  awoke  in  him  and  waived  him  on  to 
enter  a  career  hitherto    unattempted   in   this  country — ^a 
preparation,  the  completest  brought  to  bear  upon  practical 
life  in  its  most  difficult  pursuits — "of  mastering,  by  his  own 
lalior,  learning  enough  for  a  lifetime  of  ambition,  accomplish- 
ments enough  for  a  lifetime  of  leisure,  and  then  turning  all 
those  to  the  aid  of  public  performance."    With  a  thorough- 
ness which  was  phenomenal,  he  pursued  his  studies ;  espe- 
cially in  Latin  and  Greek  was  his  knowledge  so  thorough 
as  to  make  the  spirit  of  those  languages  his  own,  for  he 
always  scorned  the  vulgar  ambition  to  know  just  enough 
for  a  patch-work  of  flippant  quotations.     He  recognized  the 
truth  that  whoever  learns  only  what  the  professors  can  teach, 
has  but  entered  upon  the  threshold  of  knowledge;  that  there 
must  be  the  glow,  the  ardor,  the  passion  to  knoiv,  so  little  felt 
in  this  age  of  "  improved  instruction."     **  Where  all  things- 
come  to  be  easy,  great  things  cease  to  be  performed."     He 
also  commenced  the  most  assiduous  cultivation  of  the  art  of 
oratory ;  read  with  the  minutest  care  the  great  ancient  masters 
of  harangue,  the  true  models  of  persuasion — ^with  all  tliat 
historians  and  poets  contain  of  eloquence  in  other  forms. 
One  who   was  a  constant  eye-witness   has  thus  described 
the  success  he  attained :  "  Knowing  from  the  first  what  all 
but  miraculous  charm  lies  in  appropriate  and  striking  action, 
what  an  instrument  to  sway  and  kindle  the  remotest  depths 
of  man^s  heart  nature  has  given  us  in  the  human  voice,  he 
bestowed  upon  both  an  elaboration  of  culture,  the  ultimate 
results  of  which  were  an  elocutionary  perfection  unparalleled 
among  his  rivals  and  cotemporaries.     His  articulation  became 
golden  in  its  distinctness ;  his  intonation  pure  and  beautiful 
as  those  of  Italian  song."    Thus  trained,  his  voice  became 
clear,   musical,   delicate;    true  in   its   minutest  inflections,. 
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ivhile  in  its  more  vehement  bursts  it  grew  capable  of  filling 
the  air  T\ith  its  absolute  thunders.  He  conquered  in  like 
manner,  or  tried  to  hide,  his  bodily  defects,  so  as  to  attain 
a  command  of  gesture  sufficient  to  second  the  beautiful  re- 
citative of  his  voice  and  the  play  of  features,  highly  orator- 
ical, even  in  the  only  part  where  they  deviated  from  regu- 
larity; lips  and  mouth  large,  passionate,  and  scornful;  a 
countenance  altogether  striking  and  imposing,  lighted  up 
with  high  intellect  and  feeling,  and  fit  to  mirror  all  that 
-eloquence  can  express. 

I  have  thus  dwelt  upon  this  stupendous  preparation, 
because  it  was  all  brought  to,  and  laid  at  the  feet  of,  his  pro- 
fession, and  all  his  learning  and  acquirements  only  served 
to  illustrate  the  law  and  the  lawyer.  They  were  but  the 
preparation  for  the  practice  of  the  law,  according  to  his  theory 
-of  what  that  practice  should  be — and  in  this  respect  he  had 
no  model  and  no  peer  in  this  country. 

After  leaving  college  he  returned  to  Charleston,  the  city  of 
his  birth,  and  under  his  old  friend  and  preceptor,  Judge 
Mitchell  King,  entered  upon  a  comprehensive  course  of  legal 
reading,  making  excursions,  however,  into  the  more  attract- 
ive region  of  belles-lettres  and  his  favorite  classics.     Was  it 
.ambition  that  impelled  him  to  this  course?    If  ambition, 
it   certainly  was  of  the  highest  and  purest  order.      Like 
Petigru,  he  adopted  Plato's  motto,  '^Esse  quam  videre;"  he 
would  not  seem  if  he  could  not  be.     He  had  no  desire  to 
-avail  himself  of  the  art  of  "  rising  by  contrivance ;"  his  ambi- 
tion was  to  deserve,  and  if  to  rise  at  all, to  rise  by  deserving; 
-ambitious  of  merit  rather  than  of  its  rewards.     To  accom- 
plish such  results,  he  asked  nothing  better  for  himself  than 
to  "  scorn  delights  and  live  laborious  days."    How  remark- 
able a  resolution !    How  blessed  an  example  it  has  left  us ! 

In  1818  he  visited  Europe,  and  there  availed  himself  of 
the  instructions  of  the  greatest  expounders  of  the  civil  and 
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Roman  law,  and  even  of  the  greatest  that  the  age  could  boast 
of — the  most  eminent  Savigny ;  and  finally  settling  down  to 
hard  and  systematic  study  in  Edinburgh,  devoting  him- 
self to  philo-?phy  and  civil  law,  he  built  grandly  upon  the 
foundation  so  well  laid. 

Returning  to  Charleston,  he  was  admitted  to  the  bar  at  the 
age  of  twenty-six.  The  delight  of  society,  he  was  taken  bj''  the 
hand  by  all  the  better  class  of  the  profession,  especially  by 
Petigru.  He  had  to  contend,  however,  with  some  prejudice 
against "  over  education  "  and  "  too  much  learning,"  not  always 
generously  hinted  at  by  his  younger  antagonists.  But  he  had 
no  sooner  met  the  giants  of  the  bar  in  open  court,  than  all  that 
"  over  education  "  and  "  too  much  learning  "  began  to  tell  with 
magic  power,  so  that  in  six  years  after  his  admission  to  the 
bar,  he  succeeded  Petigru  as  Attorney  General  of  the  state. 
This  opened  to  him  every  avenue  of  the  profession,  and  he 
knew  how  to  tread  them  all  with  grandeur  and  success. 

Before  this  elevation  to  office  he  had  been  persuaded  to 
take  the  immediate  charge  of  the  Southern  Review,  estab- 
lished as  an  exponent  of  Southern  scholarship.  Assisted  by 
Dr.  Cooper,  Elliot,  Hayne,  Harper,  and  others,  its  pages 
could  challenge  comparison  with  any  similar  magazine  in 
the  country ;  but  it  was  vitalized  and  made  a  living  repre- 
sentative of  the  most  advanced  culture  of  the  age  by  the 
genius,  learning,  and  industry  of  Legare.  In  that  Review, 
and  afterwards  in  the  New  York  Review,  he  publisheil  a 
series  of  articles  which,  for  scholarship  and  elaborateness 
of  investigation,  will  compare  favorably  with  the  very  bt^t 
that  have  appeared  in  English  or  American  periodicals. 
A  few  of  them  I  name :  "  Cicero  de  Republica," — "  Roman 
Literature," — "  Classical  Learning," — "  Memoirs  of  D^Agues- 
seau," — "  Jeremy  Bentham," — "  Demosthenes — the  Man,  the 
Statesman,  and  the  Orator," — "  ( )rigin  and  Influence  of 
Roman  Legislation,"  etc. 
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Passing  over  the  various  and  distinguished  services  he 
rendered  within  his  state  as  Attorney  (ieneral,  he  had  occa- 
sion to  visit  Washington  to  argue  aii  important  case  in  the 
Supreme  Court  of  the  United  States.  His  power,  learnings 
and  success  were  so  marked  on  that  occasion  as  to  procure 
for  him  the  special  notice  of  Mr.  Livingston,  thefi  Secretary 
of  State.  Legare's  great  admiration  for  the  civil  law  had 
been  augmented  by  each  successive  advance  of  knowledge, 
and  was  now  greatly  stimulated  by  tlie  exhortations  of  Mr. 
Livingston  that  he  should  pursue  the  study  of  it  for  great 
national  purposes.  Mr.  Livingston  thought,  and  subsequent 
reflection  and  study  brought  Mr.  Legare  to  the  same  con- 
clusion, that  it  was  practicable  and  desirable  to  infuse  a 
large  portion  of  the  spirit  and  philosoi)hy  of  the  civil  law, 
and  even  of  its  forms  and  process,  into  our  system  of  juris- 
j)rudence. 

The  peculiar  condition  of  our  country,  in  which  so  much 
is  new,  and  such  essential  modifications  of  i)re-existing  sys- 
tems necessary,  seemed  to  be  adapted  to  the  introduction  of 
an  eclectic  system.  Our  political  institutions  and  our  re- 
publican habits,  and  even  our  physical  condition,  had  forced 
upon  us  great  changes  in  the  system  of  common  law,  and 
seemed  to  open  the  way  for  further  alterations  with  less  of 
difficulty  and  danger  than  would  attend  such  an  attempt  in 
England.  And,  indeed, when  we  consider  "the  common  law 
in  its  minute  adjustments  and  comprt^hensive  outlines,  how 
scrupulous  of  right  and  how  instinct  with  liberty,  how  elastic 
and  capacious  to  expand  itself  over  the  complicated  trans- 
actions of  the  highest  civilization,  yet  strong  and  rigid  to 
bend  down  within  its  orbit  the  most  audacious  power ; 
when  we  consider  all  the  miracles  that  have  been  wrought 
by  its  spirit  from  Alfred  to  Victoria,  we  cannot  but  regard 
it  with  love  and  veneration."  And  vet  it  is  true  also  of  the 
civil  law  that  it  is  a  stupendous  embodiment  of  the  wisdoax 
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of  ages,  arranged  in  an  admirable  method,  and  pervaded 
throughout  by  a  philosophical  spirit  which  combines  all  ite 
parts  and  harmonizes  all  its  dependencie.s  into  a  beautiful 
identity. 

Whatever  advantages  our  system  might  be  supj)osed  to 
poasess  in  the  aggregate,  Mr.  Legare  determined  upon  a 
diUgent  and  extended  prosecution  of  the  study  of  the  civil 
law,  that  he  might  distinctly  understand  what,  if  any* 
portion  could  be  advantageously  adopted ;  and  he  came 
to  the  conclusion,  after  years  of  severe  application,  that 
much  might  be  effected.  He  was  offered  the  position  of 
chfirge  d'affaires  at  the  court  of  Brussels,  to  afford  him  an 
opportunity  to  reach  all  the  appliances  of  legal  science. 
This  move  not  only  furnished  him  w4th  the  opportunity, 
which  he  used  to  the  greatest  advantage,  but  it  enlarged 
his  knowledge  of  men  and  affairs,  and  gave  him  a  social 
reputation  with  the  best  society  in  Europe.  But  the  pri- 
mary and  controlling  object  was  the  perfection  of  his 
knowledge  of  the  civil  law.  His  acquirements  in  that 
direction  served  him  in  the  argument  of  many  a  gi'eat 
cause ;  and  in  the  large  practice  which  flow^ed  in  upon  his 
return  home,  his  })()wer  and  influence  as  a  lawyer  was  im- 
menselv  increased  bv  this  valuable  knowledge. 

LK(iARK — THK    LAWVKR. 

On  his  return  to  Charleston  he  was  elected  a  member  of 
Congress,  but  served  only  for  a  single  term.  For  the  rest 
of  his  life  he  determined  to  be,  and  was,  a  lawyer — an  active 
and  successful  lawyer.  He  was  engaged  with  or  opposed  to 
Petigru  in  nearly  every  great  case  in  his  own  state,  and 
measured  his  strength  w4th  the  strongest  at  the  bar  of  the 
Supreme  Court  of  the  United  States. 

Among  the  cases  of  great  interest  and  importance  in 
which  he  was  engaged  in  South  Carolina  was  that  of  Pell 
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'Ond  Wife  vs.  Executors  of  Ball.     A  Miss  (/haiinin^,  of  Bos- 
ton, had  married  a  Mr.  Ball,  of  South  Carolma,  and  brought 
him  a  large  fortune  without  any  settlement.     By  his  will 
Mr.  Ball  left  all  his  fortune  to  his  wife.     Embarking  at 
Charleston  for  a  visit  to  the  North  on  board  the  ill-fated 
steamer  Pulaski,  which  blew  up  at  sea,  they  both  perished. 
The  question  was,  Which  survived  the  other  ?     If  Mrs.  Ball, 
then  the  legacy  vested  in  her  and  would  go  to  her  sisters ; 
if  her  husband  survived  her,  then  the  legacy  had  lapsed, 
and  fell  into  the  residue  of  his  estate,  and  went  to  his  fam- 
ily.    Legare  represented  the  interests  of  Mrs.  Ball's  sisters. 
His  opponents  took  it  for  granted  by  every  law  of  prob- 
ability that  the  husband,  as  the  stronger  of  the  two,  was 
the  survivor.     The  argument  with  which  Legare  combatted 
this  view  was  grand  in  the  extreme.     He  claimed  that  posi- 
tive  tastimony  must  always  override  presumptions.      Mrs. 
Ball  had   been  remarked  flying  about  the  boat,  her  voice 
dLstinetly  heard  above  the  tempest,  calling  on  her  husband. 
Here   was  a  single  striking   dramatic  effect,  and  Legare, 
seizing  upon  it,  conjured  up   the  whole  awful  scene  with 
a  force  and  vividness  which  thrilled  the  court  and  audi- 
ence.    "  Upon  a  narrow   part,"  said  the  speaker,  "  of  that 
shattered  deck  was  enacted  a  scene  to  paint  which  all  that 
imagination  or  oratory  could  invent  of  the  most  pathetic 
must  fail.     She  called  upon  her  husband,  upon  whom  she 
had  never  before  called  in  vain,  upon  whose  arm  she  had 
ever  leaned  in  danger — her  stay,  her  refuge.     She  called, 
but    he   never    answered.      He   was   dead!    dead!    dead  !'^ 
Thase  three  last  words  are  said   to  have   been   uttered   in 
tones  so  deep,  .so  mournful,  so  solemn,  so   assured  of  the 
truth  they  uttered,  that   conviction  was   carried   instanta- 
neously to  the   minds  of  the  hearers,  and  Legare  gained 
his  suit.     A  bystander,  no  mean  judge  of  the  highest  order 
of  eloquence,  remarked,  "  His  eloquence  ceased  to  be  touch- 
ing, only  to  become  sublime." 
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There  was  no  extent  to  which  Legare's  industry  and 
learning  did  not  carry  him  when  the  necessities  of  his 
case  seemed  to  require  it.  In  the  famous  case  of  Jewell  vs, 
Jewell^  the  great  question  was,  What  was  the  law  of  mar- 
riage in  the  United  States?  He  took  the  trouble  to  send 
all  the  way  to  Vienna  for  Eichhorn\s  Kireheureeht,  of 
which  he  made  great  use  in  the  argument,  for  I^gare 
was  not  only  learned  as  a  civilian,  but  a  thorough 
German  'fecholar.  In  profundity  of  legal  research,  in 
elevation  of  sc^ntiment  and  social  views,  many  familiar 
with  his  professional  course  consider  this  argument  his  chef 
iVwrn^re. 

President  Tyler  selected  Mr.  Legare  as  his  Attorney  Gen- 
eral. It  was  precisely  the  position  for  which  he  was  best 
suited,  and  of  which  he  was  most  ambitious.  His  success 
was  perfect,  in  the  estimation  of  both  bench  and  bar.  In 
the  session  of  1842,  he  not  only  argued  three  private  causes 
of  great  moment,  but  no  less  than  eight  in  behalf  of  the 
I'nited  States,  nearly  all  of  which  he  gained.  The  adminis- 
tration of  Mr.  Tyler  seemed  to  injure  the  reputation  of  all 
connected  with  it.  lA^gare  alone  lost  nothing,  but  gained 
immensely,  by  his  i)osition.  The  President,  in  the  midst  of 
his  distracting  cares,  learned  to  rely  upon  him  for  counsel 
and  assistance,  within  and  without  his  office;  and  upon  the 
withdrawal  of  Mr.  Webster,  the  duties  of  Secretary  of  State, 
ad  I  liter im^  were  also  imjK)sed  upon  Legare.  He  showed 
great  skill  in  conducting,  to  a  successful  conclusion,  the 
Ashburton  Treaty,  especially  that  portion  relating  to  the 
vexed  and  dangerous  question  of  the  right  to  search.  But 
the  labors  of  those  two  departments  imposed  upon  him  the 
toils  of  Hercules. 

While  staggering  under  this  load  of  work,  he  lost,  in  quick 
succession,  bis  sister  and  his  mother.  His  lieart  was  broken. 
But  he  plunged  with  threefold  assiduity  into  public  busi- 
ness.    The  end   was  near;   there  seemed  to  be  \\u\^,  perdu 
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the  seeds  of  organic  weakness  or  disease,  in  the  midst  of 
iron  nerves  and  a  vigorous  physique.  His  powers  of  en- 
durance could  not  resist,  and  he  must  soon  surrender. 

LEGARE's   DEATH. 

With  the  President  he  visited  the  Bunker  Hill  celebration 
at  Boston,  in  June,  1843,  and  was  there  prostrated  by  a  terri- 
ble attack;  rapidly  grew  worse;  was  taken  by  his  friend, 
Prof.  Ticknor,  to  his  house,  and  there  died  in  the  arms  of 
his  admiring  host. 

Mr.  Legare  had  been  just  twenty  years  at  the  bar,  and 
four  years  of  that  time  absent  on  a  foreign  mission.  In 
sixteen  years  of  practice  he  had  exhibited  powers  and  ac- 
complished results  never  before  equalled  in  this  country. 
In  his  exhaustive  preparation,  both  in  literature  and  in  law, 
in  the  breadth  of  his  views  and  highly  cultivated  taste,  no  . 
less  than  in  his  great  intellect,  lay  the  secret  of  his  amazing 
success. 

Mr.  Legare  never  married,  but  he  delighted  in  the  society 
of  w-omen  of  refinement  and  acquirements.  In  conversation 
he  was  brilliant,  holding  his  own  with  the  brightest  of  his 
day  and  generation.  No  intellectual  entertainment  was 
complete  without  him.  One  who  often  met  him  at  the 
social  board,  has  said :  "  However  sumptuous  the  repast, 
when  the  viands  were  removed  there  was  sure  to  be  a  feast 
far  richer  than  the  first.  Our  company  often  consisted  of 
such  men  as  Judge  Huger,  William  Washington,  Judge 
King,  James  R.  Pringle,  Col.  Drayton,  ahvays  Mr.  Petigru. 
Thev  were  all  excellent  talkers,  and  in  their  sentiments  of 
honor  and  manners  of  elegance,  had  succeded  the  men  of 
the  Revolution.  The  best  part  of  my  own  education  was 
derived  from  these  meetings,  and  from  my  midnight  inter- 
views with  Petigru  and  Legare.  They  had  carried  on  whole- 
sale operations  in  books  and  study ;   I  always  benefited  by 
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the  retail  business  which  they  occasionally  deaU  in.  Legare 
was  not  alwavs  cheerful,  and  was  verv  sensitive  about  his 
personal  appearance  and  want  of  stature.  But  no  one  c^uld 
look  at  the  beaming  of  his  countenance  without  feeling  the 
presence  of  intellect  and  power." 

Of  human  gifts  and  human  labors,  the  sentence  is  written : 
"  The  wind  passeth  over  them,  and  they  are  gone,  and  the 
place  thereof  shall  know  them  no  more.^' 

.  COXCLUSIUX. 

Petigru  and  Legare  were  the  product  and  outgrowth  of 
that  peculiar  phase  of  Southern  civilization  which  has  prob- 
ably now  disappeared  forever.  Was  that  civilization  alto- 
gether vicious  which  produced  such  results?  It  was  a 
modest  civilization,  which  could  not  challenge  admiration 
for  its  great  cities  or  marvelous  material  growth ;  nor  for  its 
literary  or  scientific  works  of  a  permanent  charact<?r.  It  was 
emphatically  a  social  civilization,  illustrated  almost  exclu- 
sively in  the  bearing  and  converse  and  virtues  of  li\ang 
men.  Its  radiating  centre  was  the  home :  it«  chief  inspira- 
tion the  social  affections  and  kindly  emotions.  Hospitality 
was  as  boundless  and  as  natural  as  the  air  we  breathe. 

I  address  mvself  to  the  most  conservative  and  most 
fraternal  of  all  professions,  and  do  not  fear  that  I  shall  be 
misunderstood.  That  people,  in  the  phrase  of  the  day, 
"  accept  the  situation,"  and  humbly  bow  to  the  decrees  of 
Providence,  but  modestly,  yet  firmly,  protest  against  tlie 
implication  that  whatever  has  been  destroyed  W4\s  necessarily 
wrong — that  success  is  the  sole  test  of  merit. 

If  we  admit  this,  we  cast  from  us  all  that  we  derive  from 
those  more  ancient  forms  of  civiliziition,  which  have  existed 
oach  in  their  turn,  and  then  passed  away,  to  leave  us  legacies 
of  imj>erishable  value.  Are  we  any  the  less  debtor  to  the 
glorious  civili/^ition  of  (invce  for  the  philosophy  of  Plato, 
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the  immortal  verse  of  Homer,  the  matchless  elo([uence  of 
Demosthenes — for  the  forms  of  ideal  beauty  which  sprung 
into  existence  from  the  pencil  of  Apelles,  and  the  chisel  of 
Praxiteles — ^beoausethat  civilization  has  forever  [)assed  away, 
and  there  "  is  living  (Jreece  no  more  ''? 

No  ;  we  must  not  attempt  to  fathom  the  inscrutable  ways 
of  Providence,  nor  to  set  ourselves  up  as  judges  of  the 
motives  and  intentions  of  Deity.  This  thought  is  beauti- 
fully illustrated  in  a  recently  published  little  poem  of  the 
great  American  •sculptor,  scholar,  poet,  whose  reputation 
has  even  added  lustre  to  the  great  name  of  Story: 

"  I  Hiiij?  the  hymn  of  the  roiujuered, 

Who  fell  in  the  hattle  of  life— 
The  hymn  of  the  woiindtnl,  the  lx»ateu, 

Who  died  overwhelmed  in  the  strife ; 
The  hvmn  of  the  low  and  the  hiimhle, 

The  wearv  and  hroken  in  heart, 
Who  strove  and  who  failed,  actinic  bmvely 

A  silent  and  desperate  part. 

*  •;«•  *  *  * 

"  I  stand  on  the  field  of  defeat, 

In  the  shadow  midst  those  who  have  fallen, 

AVho  have  held  to  their  faith  unseduced 
By  the  prize  that  the  world  holds  so  high ; 

Wlio  have  dared  for  a  great  cause  to  suffer, 
Resist,  fight — if  need  be,  to  die. 

"  Si)eak,  Historj' !    Who  are  life's  victors? 
Unroll  thy  long  annals  and  say. 
Are  thev  those  whom  the  world  called  victors, 
Who  won  the  success  of  a  dav? — 

•I 

The  Martyrs,  or  Nero  ?  the  Spartans  who  fell 

At  Thermopylae's  trj'st  ? 
Or  the  Persians  and  Xerxes  ?  his  judges, 

Or  Socrates?  Pilate  or  Christ?" 

My  task  is  done.    If  this  humble  tribute  to  the  virtues, 
attainments,  services,  of  Petigru  and  Legare  has  satisfied 
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you  that  this  Association  should  "  cherish  their  names  and 
keep  their  memories  green,"  I  am  more  than  content.  And 
I  trust  that  these  sketches  of  those  who  have  gone  before  us 
will  give  us  a  more  decided  interest  in  the  pet'sonelle  of  our 
profession,  and  that  we  will  feel  more  pride  and  satisfaction 
in  contemplating  its  history  and  its  traditions, 

"  If  we  but  remember,  only 

Such  as  these  have  lived  and  died." 


KE.\I»   BY 

GUSTAVE    KOERNER 


TAe   Doctrine   of   Punitive   Damages^  and  its   Effect   on   the 

Ethics  of  the  Profession. 

If  any  of  our  state  legislatures  were  to  pass  a  law  enacting 
that  a  plaintiff  in  any  action  for  an  injury  inflicted  on  his 
person  or  property  by  the  defendant,  either  from  willfulness 
or  culpable  negligence,  should  not  only  recover  full  comi)en- 
-sation  for  the  injury  suffered,  but  that  the  defendant  should 
be  fined  in  addition  in  any  sum  fixed  by  the  discretion  of 
the  jury,  not  exceeding  the  damages  claimed,  said  fine  to  be 
paid  to  the  plaintiff,  I  am  inclined  to  believe  that  intelligent 
persons  outside  of  the  legal  profession — ^perhaps  even  some 
inside  of  it — ^would  be  somewhat  startled.  And  yet  such  a 
law  would  be  onlv  a  statutorv  enactment  of  the  law  as  laid 
down  by  the  courts  of  Great  Britain  and  the  United  States 
for  ages  past.  *  It  is  true  that  when  declared  from  the  bench 
it  is  not  often  presented  in  its  nakedness,  but  is  more  or  less 
enwrapped  in  circumlocution ;  nevertheless  there  is  no  dis- 
tinction whatever,  in  principle,  between  the  court  law  and 
the  law  as  expressed  in  the  statute  we  have  imagined  to 
have  been  passed. 

One  of  the  most  able  and  luminous  of  our  legal  writers 
has  undertaken  to  show  that  the  decisions  of  the  courts 
regarding  this  principle  have  been  really  misunderstood. 
JHe  has  traced  the  judicial  sayings  back  to  more  than  a 
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Jiundred  veal's  a^o,  and  has  endeavored  to  show  tliat  when- 
tlie  language  of  the  judges  is  stripped  of  their  mere  obiter 
dk'fa,  tliere  remains  no  more  than  the  recognition  of  the 
perfectly  just  principle  that  a  plaintiff  is  entitled  to  no  more 
than  a  satisfaction  or  compensation  from  the  defendant, 
commensurate  with  the  injury  received.     ' 

With  all  due  deference  to  Professor  (Jreenleaf,  I  have  iio 
hesitiition  in  saying  that  upon  authority  he  is  wrong,  how- 
ever right  he  may  be  (and  I  think  is)  on  jmnciple.  To  a 
reflecting  mind  the  doctrine  of  allowing  more  than  a  com- 
pensation for  the  injury  suffered,  in  any  case,  seems  to  be 
unjust  and  illogical. 

The  word  '*  damage  "  is  derived  from  damncUio,  which  the 
Pandects  tell  us  is  derived  from  deininutio.  This  deminutio 
is  to  be  made  good  by  the  interposition  of  the  law. 

Some  very  able  judges,  while  upholding  the  doctrine  of 
punitive,  vindictive,  or  exemplary  damages  as  being  sanc- 
tioned by  authority,  have  done  so  very  reluctantly.  So 
Judge  Ryan,  of  the  Michigan  Supreme  Court,  remarked,  in 
the  case  of  Bass  vh.  Chicago  &  N.  W.  R.  R.  Co. :  "  I  always 
regretted  that  this  court  adopted  the  rule  of  punitory 
damages.  It  is  difficult  in  principle  to  understand  why, 
when  a  sufferer  by  a  tort  has  been  fully  compensated,  he 
should  ever  have  anything  more.  And  it  is  equally  as 
difficult  to  understand  whv,  if  the  toitfeiisor  is  to  be 
punished  by  exemplary  damages,  they  should  go  to  the 
compensated  sufferer,  and  not  to  the  public,  in  whose  behalf 
he  is  punished." 

Such  sayings  of  eminent  judges  might  be  multiplied.  But 
thus  far  this  court-made  law  has  not  been  changed. 

One  of  the  greatest  objections,  however,  to  the  doctrine  of 
punitive  damages,  in  my  opinion,  consists  in  this  :  When  a 
man  is  fined  for  the  commission  of  an  offense,  at  least  where 
the  fine  is  a  heavy  one,  the  accusation  against  him  is,  as  a. 
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general  rule  in  the  United  States,  first  submitted  to  a  grand 
jury,  which  is  supposed  to  carefully  examine  the  evidence 
against  him  before  they  find  an  indictment.  Upon  indict- 
ment found,  his  case  is  submitted  to  another  jury. 

In  the  trial — before  which  he  enjoys,  as  a  rule,  a  largo 
privilege  of  peremptory  challenge,  and  is  surrounded  by  a 
great  many  safeguards  denied  to  him  in  a  civil  action — ^a 
mere  preponderance  of  testimony  does  not  convict.  His  guih 
must  be  proved  beyond  a  reasonable  doubt.  It  cannot  be 
objected  that  in  civil  cases  for  damages  that  part  which  is 
intended  as  a  punishment  is  never  very  large.  An  examin- 
ation of  the  reports,  both  in  England  and  in  our  country, 
shows  that  in  a  great  number  of  cases  that  part  has  amounted 
to  manv  thousands  of  dollars,  sufficient  in  manv  cases,  if 
given  against  an  individual,  to  ruin  him  and  his  family  for- 
ever. Corporations,  however  (always  supposed  to  be  very 
rich),  have  been  the  greatest  sufferers.  How  often  have 
judgments  of  ten  thousand  and  more  dollars  been  given 
against  railroads  for  some  rude  or  tortious  conduct  of  some 
subordinate  who  had  acted,  while  in  the  line  of  his  employ- 
ment, willfully,  but  without  their  consent  or  sanction,  and 
often  against  their  direct  instructions  ?  As  a  general  thing, 
the  sympathies  of  juries  know  of  no  bounds,  when  a  tort  has 
been  committed  by  a  corporation  against  an  individual ;  while 
they  are  rather  indulgent  when  the  tortfeasor — ^particularly 
when  made  responsible  for  an  act  of  his  employe — happens 
to  be  one  of  their  own  class,  and  when  their  sympathies  can 
be  gratified  at  the  expense  of  somebody  else.  But  heavy 
damages  have  not  been  found  against  corporations  only,  but 
against  individuals  also.  The  formerly  very  common  mm. 
con.  case«  in  England  resulted  in  verdicts  amounting  in  some 
cases  to  twenty  thousand  pounds  and  more,  and  heavy 
damages  have  been  assessed  in  our  country.  Only  a  few 
months  ago  a  lady  recovered  in  one  of  the  Western  states  a 
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verdict  of  fifty  thousand  dollars  against  a  physician  Accused 
of  having  violated  her  while  under  the  influence  of  anses- 
thetics.  Of  course  the  crime  committed  was  an  enormous 
one,  but  he  is  liable  to  be  punished  by  imprisonment  for  life 
for  the  same  offense,  and  will  be  so  punished  if  proved  to  be 
guilty.  The  plaintiff's  injury  in  such  a  case  cannot  be 
estimated  in  damages.  The  fifty  thousand  dollars  will  not 
restore  her.  Her  character  would  have  been  as  well  re- 
established by  the  criminal  conviction  of  the  vile  offender. 

It  is  but  recently  that  the  country  has  been  startled  by  the 
verdict  in  the  case  of  Kilbourn  V8.  Thompson,  the  sergeant- 
at-arms  of  the  House  of  Representatives,  where  the  plaintiff 
obtained  from  the  jury  $100,000  for  having  been  confined  by 
him  for  some  weeks  in  a  most  comfortable  prison,  on  the 
order  of  a  committee.  To  be  sure  they  supposed  that  the 
government  would  pay  the  judgment,  but  this  made  no 
difference  as  far  as  the  principle  is  concerned. 

If  it  be  urged  in  favor  of  punitive  damages  that  there  is 
a  class  of  offenses  which  are  not  liable  to  be  punished  crim- 
inally, and  where  mere  compensation  would  not  be  enough, 
the  answer  is  that,  at  the  present  time,  such  cases  are  very 
few.  In  fact,  there  seems  to  be  but  one  which  is  not 
generally  considered  as  an  offense  against  the  peace  of  society 
in  this  country,  namely,  slander.  But  even  that  may  be 
made  finable,  the  same  as  lifeel,  and  it  is  made  a  public  oflense 
in  all  countries  where  the  common  law  of  England  does  not 
prevail. 

It  may  be  argued — and  there  is  some  apparent  force  in  the 
argument — that  a  principle  such  as  that  of  allowing  punitive 
damages  in  addition  to  full  compensation,  sanctioned  by  so 
many  able  courts  (and  which  perhaps  may  have,  in  some 
few  cases,  found  a  resting-place  even  in  some  of  our  statutes), 
and  which  has  been  administered  almost  daily  before  the 
eyes  of  an  intelligent  people,  cannot  be  unjust  and  illogical. 
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The  answer  is,  there  was  a  time  when  its  application  was  not 
illogical;  when  it  was  not  unjust.  No  truer  remark  was 
ever  made  than  that  by  Mr.  Palgrave,  in  his  Rise  and  Pro- 
gress of  the  English  Commonwealth,  vol.  i.,  p.  229 :  *'  Man," 
he  says,  "  never  begins  by  introducing  any  law  which  is  en- 
tirely unreasonable,  but  he  very  frequently  allows  a  law  to 
degenerate  into  folly,  by  obstinately  retaining  it  after  it  has 
outlived  its  use  and  application." 

Goethe,  in  his  Faust,  expressed  this  idea  poetically : 

"  Laws,  like  inherited  disease,  descend ; 
They  slyly  wind  their  way  from  ape  to  age, 
And  plide  almost  unseen  from  place  to  place. 
Keas<^)n  to  nonsense  grows,  a  benefit  to  plague. 
Woe  unto  thee,  that  thou  a  grandson  art, 
Of  inborn  law  to  which  each  man  has  right ! 
Of  that,  unfortunately,  there  is  no  question." 

The  fact  is,  this  principle  of  punitive  or  vindictive  dam- 
ages is,  if  it  would  be  too  much  to  say,  a  relic  of  barbarism, 
vet  a  relic  of  verv  primitive  times. 

^  V      ST 

Let  its  origin  be  briefly  traced.  It  took  thousands  of  years 
before  what  we  now  call  a  state  developed  itself  It  grew 
from  the  family  into  the  stirpes;  from  those  into  tribes; 
from  the  tribes  into  peoples.  The  chief  of  the  family  was  the 
giver  of  the  law  and  its  sole  administrator.  This  absolute 
power  has  survived  in  the  Roman  patria  potestaSy  which, 
until  a  rather  late  period  of  Roman  history,  remained  with- 
out state  control,  and  extended  to  power  over  life  and  death. 
The  family  included  slaves.  This  power  also  involved  the 
responsibility  of  the  head  of  the  family  for  all  the  injuries  to 
other  persons  committed  by  its  members.  This  followed 
quite  logically  from  his  unlimited  control  over  his  family, 
and  this  responsibility  lies  at  the  bottom  of  our  doctrine  of 
respondeat  superior,  which  the  Romans,  however,  never  ex- 
tended to  all  other  employes  as  we  have  done,  from  what  is 
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believed  to  be  dire  necessity,  but  which  extension  is  not 
based  on  strict  reason.  Offenses  committed  bv  members  of 
one  family  against  those  of  another  were,  if  not  voluntarily 
comi)ensated,  retaliated  bv  members  of  the  offended  family, 
according  to  certain  well  recognized  rates  as  to  nearness  of  re- 
lationship, and  so  forth.  A'engeance  was  the  object.  This 
mode  of  redress  is  still  to  be  found  amongst  certain  people  living 
in  isolated  countries,  and  not  yet  brought  within  the  pale  of 
civilization.  It  is  the  "  vendetta  "  from  which  our  vindictive 
damages  derive  their  name.  When  families  expanded  into 
atirpcH  and  tribes,  the  redress  of  serious  offenses  was  taken 
up  by  these  latter.  Civilization  has  finally  succeeded  in 
superseding  private  revenge  and  private  war,  leaving  at  last 
to  nations  only  an  appeal  to  arms,  as  the  last  arbitrament, 
for  no  other  reason  evidentlv  than  that  it  has  thus  far  been 
found  impossible  to  agree  upon  an  international  tribunal, 
whose  judgment  would  find  universal  recognition. 

It  took  centuries — even  where  a  people  had  succeeded  in 
forming  something  like  a  state,  amounting  to  our  present 
conception  of  a  stiite,  and  in  establishing  judges  and  courts 
to  settle  controversies — before  a  clear  line  was  established  be- 
tween private  and  public  \iTongs.  Even  the  much  vaunted 
Roman  law  was  confessedly  very  incomplete  and  confused 
in  that  part  of  the  law  which  we  now  designate  as  the 
criminal  law. 

By  the  laws  of  the  Twelve  Tables  (303-304,  ab  vrhe  conditd), 
one  could  kill  a  thief  taken  in  flagrante  in  the  night  time; 
but  if  it  were  in  dav  time,  this  could  only  be  done  when 
the  thief  resisted  with  arms.  The  siime  law,  however,  allowed 
a  private  settlement ;  and  if  that  failed,  the  thief,  when  taken 
in  flagrante,  had  to  pay  fourfold  the  value  of  the  stolen  prop- 
erty, otherwise  only  twofold.  On  failure  he  became,  at 
least  for  a  time,  the  slave  of  the  injured  person.  The  same 
laws  provided  for  mayhem  and  wounding.     Fines  were  paid 
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to  the  injured  which  were  higher  when  the  offense  was  com- 
mitted against  a  freeman  than  when  against  a  slave ;  but 
even  in  those  cases  private  settlements  were  allowed. 

For  high  crimes  against  the  state,  such  as  perdueUio,  and 
also  for  murder,  there  was  a  strictly  criminal  proceeding. 
In  the  course  of  time  very  many  laws  were  passed,  generally 
as  the  occasion  seemed  to  call  for  them,  against  offenses 
which  before  were  not  so  considered,  until  finally,  and  after 
the  fall  of  the  Republic  to  the  time  of  Justinian,  we  find 
laws  against  most  of  the  transgressions  whicli  we  now  con-* 
sider  as  criminal.  As  a  general  rule,  however,  very  many 
offenses  could  be  compromised,  or  were  punished  by  fines 
which  went  to  the  injured  party ;  yet  there  was  always  a 
limit  fixed  by  the  edicts,  which  could  never  be  surpassed,  the 
essential  equity  pervading  the  Roman  law  not  allowing 
arbitrary  discretion  even  in  the  most  flagrant  cases.  It  is 
not  surprising,  therefore,  when  even  such  a  highly  refined 
people,  as  the  Romans  were  in  the  last  days  of  the  Republic 
and  under  its  emperors,  had  not  reached  a  clear  idea  of  the 
difference  between  public  and  private  wrongs,  that  the  Ger- 
manic and  (,'eltic  tribes,  which  from  Asia  colonized  Northern 
Europe,  and  finally  invaded  and  upset  the  grand  Roman 
Empire,  clung  for  ages  to  their  primitive  customs  springing 
out  of  their*family  and  tribal  condition,  and  that  the  punish- 
ment of  the  crimes  and  offenses  was  left  principally  to 
the  injured  person  or  the  family  and  tribe.  In  times  of 
peace,  the  executive  power  of  their  chiefs  and  kings  was 
very  much  limited,  and  it  was  a  great  progress  when,  at 
a  later  j)eriod,  private  retaliation  and  private  war  were 
.superseded  by  legal  composition.  The  different  degrees 
of  homicide  had  their  regular  prices  with  our  Teutonic 
ancestors,  and  every  wound  its  market  value,  adopting 
herein  tariffs  similar  to  those  we  find  in  the  laws  of  the 
Twelve  Tables. 
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The  state  was  weak,  and  the  mode  of  trying  crimes  ex- 
ceedingly unsatisfactory.  Hence  the  law  compelled  injured 
parties  to  settle  the  matter  privately  between  themselves, 
fixing,  however,  a  standard,  thereby  preventing  arbitrary  and 
extravagant  estimates  of  injuries,  such  as  we  have  so  often  to 
complain  of.  In  the  codecs  and  laws  of  modern  Europe,  as  a 
general  rule,  damages  are  allowed  in  civil  cases  beyond  the 
actual  injury  ;  but  the  principle's  of  the  civil  law  have  been 
adopted,  in  not  allowing  more  than  double  or  treble  the 
amount  of  the  tangible  damages  actually  proved.  In  some 
states  the  courts  (generally  consisting  of  several  judges)  fix 
the  proper  limits,  and  in  some  others,  damages  for  wounded 
feelings  and  the  like  are  entirely  excluded.  By  the  law  of 
France,  in  any  criminal  proceeding,  the  party  injured  may 
intervene  and  claim  damages  {damages  interets),  and  the 
same  court  passes  on  both  cases.  But  the  criminal  convic- 
tion  must  precede  the  allowance  of  damages,  which- is  a  con- 
siderable safeguard.  The  ascertainment  of  damages  is  never 
left  to  a  jury.  The  judges  may,  if  they  think  proper,  hear 
additional  testimony  from  either  side  to  that  given-  in  the 
criminal  proceedings  re^specting  the  damages. 

If  it  is  objected  that  there  are  some  cases  where  the  injury 
to  persons  or  proi)erty  is  very  slight,  or  in  the  first  case  not 
physical  at  all,  and  yet  of  a  nature  to  produce  great  anguish 
of  mind  or  disgrace  in  the  eye  of  the  public,  and  that  then»- 
fore  compensation  could  only  be  very  slight  qt  nominal,  the 
answer  is  that,  in  such  cases  as  libel,  slander,  or  assault,  the 
offender  may  be  criminally  punished,  and  the  severity  of  the 
fine  will  be  ample  satisfaction  to  the  injured  person.  The 
Roman  law  punished,  from  tlie  earliest  time^  of  which  we  have 
any  record,  libel  and  slander  witli  severe  penalties ;  and  for 
slanderous  words  pul)licly  sung  in  the  streets,  according  to  a 
law  of  the  Twelve  Tables,  banishment  and  even  sentence  of 
death  could  be  pronounced.     Besides,  there  is  no  insuperable 
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objection  to  allowing  in  such  cases  some  compensation  for  the 
indignity  suffered,  or  the  shock  to  the  feeling,  looking  upon 
such  mental  suffering  as  being  the  immediate  and  necessary 
consequence  of  the  actual  physical  injury,  limiting,  however, 
such  damages  to  a  certain  amount  in  proportion  to  the  actual 
damage. 

As  the  doctrine  of  punitive  or  vindictive  damages  has 
sprung  from  judge-made  law,  it  is  not  perceived  why  the 
judges  cannot  unmake  it.  There  is  nothing  to  prevent  the 
doing  away  with  it  by  statutes,  providing  that  in  no  case 
punitive  damages  should  be  allowed,  but  that  the  plaintiff 
should  only  recover  just  compensation  for  the  injury  he  has 
received,  including  such  damages  as  may  immediately  and 
directly  flow  from  the  infliction  of  the  injury.  The  principle 
for  which  I  contend  is  briefly  this  :  That  damages  should  be 
a  recompense  to  the  sufferer,  and  not  a  punishment  of  the 
offender ;  that  the  interest  of  the  aggrieved  should  not  be 
blended  with  the  interests  of  society. 

That  the  doctrine  of  punitive  damages,  coupled  with  that 
of  respondeat  superior — ^the  latter  carried,  as  it  is  both  in 
England  and  this  country,  to  such  an  extent  that  the 
employer  is  liable  for  the  wrongful  acts  of  his  employes, 
although  he  may  have  selected  them  with  the  greatest  ctire, 
and  may  have  given  them  the  most  proper  and  minute 
instructions  in  regard  to  their  duties — has  had  a  most 
injurious  effect  upon  our  profession.  I  do  not  hesitate  to 
positively  aflirm  that  fifty  years  ago  a  certain  class  of  prac- 
titioners had  to  live  almost  exclusively  on  actions  of  libel, 
slander,  assault  and  battery,  and  the  few  cases  of  stage  and 
other  accidents.  But  now,  when  the  locomotive  thunders  day 
and  night  over  a  hundred  thousand  miles  of  track ;  when  our 
cities,  both  large  and  small,  teem  with  all  sorts  of  machinery  ; 
when  steamboats  constantly  plough  our  rivers  and  lakes,  the 
chapter  of  accidents  is  unfortunately  endless.     Corporations 
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or  wealthy  private  persons  being  usually  held  responsible  for 
all  these  accidents,  there  is  a  rich  harvest  offered  to  a  certain 
class  of  the  legal  fraternity. 

There  is  no  need  of  multiplying  words.  Actions  sounding 
in  damages,  where  large  verdicts  are  the  price  to  be  obtained, 
almost  with  proof,  by  a  stereotyped  speech  fluently  delivered, 
have  always  had  a  tendency  to  lower  the  profession,  and  at 
the  present  time,  owing  to  the  large  crop  of  such  suits,  have 
demoralized  it  to  a  very  great  extent.  Punish  criminal 
negligence  and  willful  tortious  conduct  by  fines  and  im- 
prisonment, and  abolish  punitive  damages  in  civil  suits,  and 
a  very  large  and  daily  increasing  class  of  lawyers,  who  dis- 
grace our  noble  calling,  will  find  their  occupation  gone,  to 
the  great  benefit  of  the  profession  and  the  community  at 
large.  Such  suits,  from  their  very  nature,  produce  those 
gambling  contracts,  where  the  compensation  depends  entirely 
and  exclusively  upon  success — a  species  of  stipulations,  de- 
nounced at  all  times,  either  bv  the  law  or  bv  honorable 
custom,  and  holding  out  great  temptations  to  weak  members 
of  the  profession,  inducing  them  to  resort  to  all  sorts  of  means 
to  obtain  a  verdict. 

In  Great  Britain,  and  even  in  our  federal  court^s,  the  danger 
of  unrighteous  verdicts  is  not  so  great,  because  there  the 
judges,  by  their  instructions  on  the  whole  case,  exercise  a 
most  wholesome  influence  over  juries,  and  do  not  shrink 
from  setting  aside  unjust  verdicts.  But  it  is  quite  different 
in  many  states,  where,  from  the  fact  of  the  judiciary  being 
elective,  too  many  judges  have  an  eye  on  the  popular  vote, 
and  are  in  most  states  not  permitted  to  instruct  at  large. 
But  the  doctrine  which  has  been  briefly  discussed  is,  as  I 
stated  before,  wrong  in  principle,  and  the  time  will  surely 
come  when  it  will  be  reconsidered  and  abolished,  or  at  least 
greatly  modified. 
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Titles  of  Statutes. 

In  selecting  as  the  subject  of  this  paper  that  of  the  Titles 
of  Statutes,  I  have  been  mainly  influenced  by  two  consider- 
ations: 1.  The  subject  seems  to  have  received  but  little 
attention,  being  usually  dismissed  by  our  text  writers  with  a 
dubious  and  slighting  paragraph  or  two.  2.  The  topic  is 
extremely  well  defined,  and  may  therefore,  as  I  take  it,  be 
not  improperly  chosen  as  an  example  of  that  natural  process 
by  which  legal  prin(*iples  have  their  birth,  and  gradually 
ripen  into  rules  of  practical  utility,  nowise  forcvseen  in  their 
earlier  stages.  In  very'  many  cases  a  large  part  of  this  pro- 
cess is  lost,  like  the  geological  formations,  in  the  night  of 
time ;  and  in  such  cases  we  can  only  judge  of  the  remote 
part  by  what  has  occurred  within  the  historic  period.  But 
in  the  case  of  the  subject  that  I  have  chosen,  the  entire  trans- 
formation or  evolution  lies  within  the  limits  of  modern 
research  singularly  free  from  complication  with  any  neigh- 
boring matter. 

To  the  uninitiated,  every  science  must  largely  appear  as 
a  collection  of  arbitrary  rules.  Such  is  especially  the  pop- 
ular conception  of  the  law;  but  those  who  carefully  trace  its 
history  and  gradual  development  attain  to  the  important 
fact  that  law,  in  its  highest  sense,  like  all  other  sciences,  is 
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not  made  by  man,  but  is  only  discovered  by  him,  having  its 
origin  and  growth  in  necessities  and  aspirations,  inherent  in 
his  surroundings  and  in  himself,  and  over  which  he  has  only 
a  very  partial  control.  It  is  this  fact  that  lends  to  the  law  in 
the  eyes  of  its  devotee  its  paramount  interest.  He  perceives 
in  it  a  fabric  elaborated  from  all  the  materials  of  human 
knowledge  and  research,  building  the  most  remote  ages  in 
one,  so  enriched  with  the  experience  of  all  time,  so  intimately 
connected  with  all  of  the  enjoyments,  events,  and  duties  of 
life  as  to  enable  him  to  realize  the  fine  conception  of  an- 
tiquity, that  there  is  nothing  which  relates  to  humanity 
that  concerns  him  not. 

But  it  is  not  my  intention  to  dwell  at  this  time  on  the 
advantages  to  be  derived  from  the  study  of  the  law  in  its 
historical  aspects,  but  rather  to  seek  to  apply  that  method,  as 
consistently  as  may  be,  to  one  of  the  simplest  of  legal  topics. 

It  is  of  course  well  known  to  you  all  that,  until  within  a 
comparatively  recent  period,  the  title  of  a  statute  was  only  a 
name,  having  no  further  significance  than  a  mark  of  iden- 
tification, and  that  at  present  such  titles  have  acquired  a 
fixed  place  in  the  constitutional  law  of  a  large  majority  of 
the  American  states. 

To  a  casual  observer,  nothing  might  seem  more  arbitrary, 
or  even  capricious,  than  such  a  result;  but  a  very  brief 
review  will  serve  to  show  that  it  is  the  orderly  outgrowth  of 
natural  ca,uses  of  the  most  lasting  character,  and  wholly 
inseparable  from  the  conditions  in  which  they  take  their 
rise. 

Lord  Coke  commends  certain  statutes  for  being  shortly 
penned ;  and  says  that  "it  was  the  wisdom  of  ancient  par- 
liaments to  comprehend  much  matter  in  few  words."* 

Another  characteristic  might  be  referred  to  as  serving  to  dis- 
tinguish the  old  statutes  mentioned.    They  had  no  titles ;  for  it 

*  2  Inst. 'sm.  401. 
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is  said  that  the  title  of  an  act  is  but  a  new  usage,  dating  from 
about  the  11th  Henrv  VII.*  At  first  the  title  was  usually 
framed  bv  the  clerk  of  that  house  in  which  the  bill  first 
passed,  and  it  was  seldom  read  more  than  once.  Being  com- 
monly written  in  red  ink,  these  titles  were  for  a  time  called 
rubrics. f 

Evidence  might  be  adduced  to  show  either  that  the  clerks 
were  somewhat  careless  in  the  discharge  of  this  duty,  or  that 
they  did  not  conceive  any  necessary  connection  as  existing 
between  the  contents  of  a  statute  and  the  title  or  name  bv 
which  it  was  to  be  called. 

At  any  rate,  it  is  clear  that  the  courts  could  not  rely 
upon  a  title  thus  affixed  by  a  mere  ministerial  officer 
as  affording  any  evidence  of  what  the  legislature  meant. 
For  the  purposes  of  interpretation,  the  clerk  had  no  special 
advantages  over  those  possessed  by  the  courts ;  he  was 
also  without  judicial  training,  and  without  the  salutary 
influence  derived  from  the  responsibility  attached  to  the 
judicial  office. 

After  the  practice  had  changed,  and  when  titles  had  come 
to  be  affixed  to  bills  in  the  way  that  is  customary  at  the 
present  time,  the  courts  continued  to  disregard  them  as 
means  of  interpretation.     Chief  Justice  Holt  said  : 

"  It  is  true  that  the  title  of  an  act  of  Parliament  is  no  part 
of  the  law  or  enacting  part,  no  more  than  the  title  of  a  book 
is  part  of  the  book ;  for  the  title  is  not  the  law,  but  the 
name  or  description  given  to  it  by  the  makers."J 

This  comparison  of  the  title  of  an  act  with  the  name  of  a 
book  was  perhaps  more  forcible  at  the  time  it  was  made 
than  it  would  be  now ;  for  in  the  time  of  Lord  Holt  the 
fashion  of  giving  conceited  and  far-fetched  titles  to  books 


*  1  W.  Blackat.  95. 

t  Poulter's  Case,  11  Rep.  29. 

J  Mills  V8.  Wilkins,  (i  Mod.  02. 


224  AMERICAN  BAR  ASSOCIATION. 

was  extremely  prevalent.    At  any  rate,  the  title  was  regarded 
as  affording  "no  legislative  import."* 

Gradually,  however,  in  the  development  of  the  law,  titles 
of  statutes  have  come  to  be  considered  as  aids  to  interpreta- 
tion, at  least  in  cases  of  great  doubt.  But  their  position  bs 
such  is  quite  subordinate,  and  is  not  very  well  defined. 

Mr.  Dwarris  admits  that  the  title  is  a  part  of  a  statute  in 
a  popular  sense,  but  will  not  consent  that  it  shall  be  so  con- 
sidered in  a  legal  sense.  The  distinction  is  not  important ; 
the  only  practical  question  being  as  to  what  weight,  if  any, 
shall  be  given  to  the  title  in  the  process  of  construction. 
But  here,  as  in  many  other  things,  it  would  seem  that 
there  is  a  fair  prospect  that  popular  views  will  ultimately 
prevail. 

That  the  title  of  a  statute  may  be  referred  to  in  order  to 
ascertain  the  intent  of  the  legislature,  in  case  of  serious  doubt, 
is  now  well  settled,  both  in  England  and  in  this  country.f 

The  object  of  the  legislature  is  very  often  avowed  in  the 
title,  as  well  as  in  the  preamble  ;  and  when  the  mind  labors 
to  discover  the  design  of  the  legislature,  it  seizes  upon  every- 
thing from  which  it  may  be  derived.  In  such  case  the  title 
claims  a  degree  of  notice,  and  will  have  its  due  share  of 
consideration.^ 

It  follows  from  what  has  been  said,  that  no  such  reference 
can  be  made  unless  in  cases  of  doubt.§ 

*  Attorney  General  vs.  Weymouth,  Ambler,  22. 

t  Stradling  us.  Morgan,  Plow.  203 ;  King  rs.  Cartwright,  King  tw.  Marki*, 
3  East,  160 ;  C'ohen  vs.  Barrett,  o  Cal.  195 ;  Flynn  vs.  Abbott,  Hi  id.  358 ; 
Harris  vs.  8an  Francim*o,  52  id.  553. 

X  Perry  County  vs.  .Teffersim  ('ounty,  94  111.  214 ;  People  rs.  Hofiinan, 
97  id.  234 ;  Wilber  rs.  Paine,  1  Ohio,  251  ;  Cumines  vs.  Supervisors,  63 
Barb.  287  ;  Pumpelly  vs.  Owego,  45  How.  Pr.  219 ;  Flynn  vs.  Abbott, 
1(>  Cal.  358  ;  United  States  vx.  Fisher,  2  Cranch,  358. 

'i  In  re  Boston  Co.,  51  Cal.  «24;  Davidwm  vs.  Clayland,  1  H.  &  J.  546; 
Comm.  rs.  Slifer,  53  Penn,  St.  71 ;  Mutual  Ins.  Co.  vs.  Stokes,  9  Pliila.  80; 
Hadden  rs.  Collector,  5  Wall.  110. 
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In  Massachusetts  it  is  held  that  the  title  is  no  part  of  the 
act ;  *  while  the  United  States  courts  hold  that  it  is  a  part, 
but  only  a  formal  part.f 

In  Ohio  it  is  said  that  the  title,  being  framed  in 
the  same  manner  as  the  bill,  and  sanctioned  bv  both 
houses  of  the  legislature,  may  be  considered  explana- 
tory of  its  object.  | 

In  Massachusetts  it  is  said  that  where  the  enacting 
part  of  a  statute  is  doubtful,  or  too  general,  the  title 
may  be  referred  to  for  explanation  or  in  restraint  of  its 
generality.  § 

In  Wisconsin  it  is  held  that  the  title  of  a  private  act  nmst 
be  presumed  to  express  the  subject  thereof  correctly,  and 
that  therefore  it  is  an  important  source  of  information  in 
case  of  ambiguity.il  But  as  the  title  is  seldom  the  subject  of 
special  consideration  by  the  legislature,  it  cannot  be  used  to 
extend  or  restrain  any  positive  provision  contained  in  the 
body  of  the  act.  1  The  evidence  afforded  by  the  title  is  but 
slight,  **  and  the  title  can  never  be  used  to  change  the  enact- 
ing part,  but,  subject  to  the  qualification  that  it  is  an  unsafe 
and  unsatisfactory  guide,  it  may  be  referred  to  in  cases  of 
doubt,  as  furnishing  some  aid  in  showing  what  was  in  the 
legislative  mind ;  ft  ^^^  then  the  title  is  no  further  to  be 
relied  upon  than  it  serves,  when  taken  into  consideration 
with  the  enacting  part,  to  complete  the  chain  by  which  the 

*7  Pick.  400  ;  8  Mete.  429 ;  4  Allen,  18 ;  106  Mass.  313. 

t  Hadden  is.  Collector,  5  Wall.  110;  Ogdeii  vs.  Strong,  2  Paine,  584. 

i  Burgett  vs.  Burgett,  1  Ohio  St.  469. 

I  Field  vs.  Gooding,  106  Mass.  310. 

II  Nazrow.  Ins.  Co.,  14  Wis.  295. 

1  Hadden  vs.  Collector,  5  Wall.  110 ;  Comm.  vs.  Cain,  14  Bush,  525. 

**  Williams  vs.  Williams,  4  Seld.  535. 

ft  United  States  vs.  Palmer,  3  Wheat.  610;  Baring  vs.  Erdman,  14  Haz., 
Penn.  Reg.  129 ;  Piilis  vs.  Bearing,  7  Wis.  221 ;  Flynn  vs.  Abbott,  16  Cal. 
558 ;  Barnes  vs.  Jones,  51  id.  303 ;  Bentley  vs.  Rotherham,  46  L.  J.,  Ch. 
284. 
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mind  may  be  drawn  to  a  conclusion  on  the  great  question 
of  the  real  intent  and  design  of  the  act.* 

But  legislative  enactments  are  not  to  be  defeated  on 
account  of  mistakes,  errors,  or  omission  any  more  than 
other  writings,  provided  the  intention  can  be  gathered  from 
the  whole  statute.  If  a  mistake  renders  the  intention  doubt- 
ful, the  courts  will  look  at  the  title  and  preamble,  as  well  as 
the  body  of  the  act ;  and  not  until  all  these  fail,  will  the  act 
be  held  inoperative.! 

Probably  less  effect  is  given  to  the  titles  of  acts  of  Con- 
gress than  to  the  acts  of  other  legislative  bodies,  gro\\dng 
out  of  the  custom  of  Congress  to  insert  in  the  same  statute 
the  most  incongruous  provisions,  having  no  reference  to  the 
matter  specified  in  the  title.  In  Hadden  vs.  Collector,  J  the 
court  cites  a  number  of  acts  of  Congress  of  that  kind.  In 
the  case  of  appropriation  bills,  it  is  common  in  Congress  to 
insert  a  variety  of  the  most  dissimilar  matters  in  one  bill. 
In  respect  of  these  the  title  must  be  disregarded  wholly, 
each  clause  requiring  a  separate  scrutiny,  and  a  construction 
according  to  its  own  separate  merits.  § 

The  precise  influence  of  constitutional  provisions,  such  as 
will  hereafter  be  referred  to,  in  effect  that  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its 
title,  should  have  on  the  title  as  evidence  of  the  legislative 
intent,  is  not  well  settled.  In  Kentucky  it  is  held  that  it 
has  none ;  but  in  Pennsvlvania  it  is  held  that  this  constitu- 
tioual  requirement  lends  additional  significance  to  the  title 
as  an  instrument  of  interpretation.  || 

♦United  States  vs.  FLsher,  2  Cranch,  386;  1  Kent  Comm.  404;  8mith, 
Stat,  and  Const.  Law,  sees.  55(5,  557  ;  3  East,  165. 
t  Nazro  vs.  Ins.  ('.).,  14  Wis.  2i)5. 

I  5  Wall.  no. 

§  7  Opinions  Attorneys  General. 

II  Comm.  V8.  Cain,  14  Bush,  535 ;  Penn.  K.  R.  Co.  vs.  Riblet,  66  Penn 
St.  164;  Eby's  Appeal,  70  id.  311 ;  Cochran  vs.  Library  Co.,  6  Phila.  492. 
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In  England  the  marginal  notes  of  an  act  of  Parliament 
may  be  referred  to  as  showing  its  meaning,*  as  well  as  the 
headings  and  divisions  of  different  portions  of  a  statute^t 

In  New  York  it  is  held  that  the  head-notes  of  subdivis- 
ions of  a  statute  are  entitled  to  more  weight  than  its  title.t 

Mr.  Sedgwick,  after  mentioning  the  gradual  change  in  the 
law  in  respect  of  the  influence  of  titles  on  interpretation, 
says: 

"  It  seems  to  me  on  the  whole,  however,  that  the  original 
rule  is  the  true  one.  The  title  is  rarely  a  matter  of  legisla- 
tive debate  or  scrutiny ;  and  though  it  may,  and  doubtless 
does,  give  a  general  idea  of  the  purpose  of  the  act,  still  it 
is  precisely  in  cases  of  nicety  and  doubt  that  it  cannot  with 
safety  be  relied  upon."§ 

The  suggestion  is  certainly  an  acute  one,  as  it  may  well 
be  inferred  that  the  same  carelessness  or  want  of  skill  in  the 
use  of  language  which  would  serve  to  render  the  enacting 
part  of  a  statute  ambiguous,  would  also  jiervade  the  title, 
which  is  usually  the  work  of  the  same  author.  Yet  as  the 
works  of  men  are  commonly  by  no  means  of  uniform  qual- 
ity, cases  may  well  arise  of  doubtful  enactments  annexed  to 
titles  of  extreme  clearness.  The  spirit  of  modern  jurispru- 
dence tends  to  discountenance  general  and  sweeping  rules 
for  discarding  testimony  which  may  result  at  times  in  willful 
blindness.  With  the  many  admonitions  contained  in  the 
books,  something  may  be  trusted  to  the  sagacity  and  pru- 
dence of  the  judge,  as  various  cases  may  arise.  It  might  be 
thought  that,  as  titles  have  such  a  precarious  and  unim- 
portant place  in  construction,  the  difference  between  the  rule 


*  Venour  vs.  Sellon,  2  Ch.  D.  522. 
t  Directors  vs.  Brand,  L.  R.  4,  H.  L.  171. 

J  People  v€.  Molineux,  53  Barb.  15 ;  S.  C.  4(),  N.  Y.  113 ;  see  also  Barnes 
vs.  Jones,  51  Cal.  300. 

i  Sedgw.,  Stat,  and  Const.  Law,  51. 
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that  excluded  them  and  that  which   admits  them  is  but 

« 

slight ;  but  in  many  cases  it  must  be  immense,  for  in  all 
matters  of  interpretation  in  which  great  doubt  exists,  it  is, 
after  all,  the  very  dust  of  the  balance  that  is  decisive. 

One  serious  diflSculty  in  giving  much  w^eight  to  titles  is  to 
he  found  in  the  fact  that  manv  of  the  titles  of  acts  are  de- 
signed  to  conceal  rather  than  to  explain  their  contents; 
devised  with  a  view  to  obtain  the  support  of  careless  or 
confiding  legislators,  who  may  be  induced  to  vote  for  a  bill 
simply  because  its  title  recommends  it  as  being  promotive  of 
a  praiseworthy  object.  Statutes  of  this  kind  are  very  com- 
mon— statutes  of  which  it  might  be  said,  in  the  language  of 
the  Shakespearean  drama,  that  their 

*  ♦  *  "  titles 

Hang  loose  about  them,  like  a  giant's  robes 
Upon  a  dwarfish  thief." — Afacb.,  act  v.,  so.  2. 

An  instance  of  this  kind  mav  be  found  in  a  bill  said  to 
have  been  lately  introduced  in  Congress,  under  the  title  of 
'^'  A  Bill  for  an  Act  to  reduce  Taxation."  This  title  was 
sufficiently  captivating,  but  on  examination  it  was  found 
that  the  bill,  if  enacted,  would  increase  the  rate  of  taxation 
on  everv  article  of  taxation  mentioned  in  it. 

It  is  clear  that  if  the  courts  could  qualify  laws  procured 
in  this  fraudulent  manner,  by  softening  the  rigor  of  the  en- 
acting part  of  the  fine  qualities  of  their  titles,  the  real  intent 
of  the  majority  of  the  legislature  voting  for  them  might  be 
reached  in  a  roundabout  way ;  but  usually  this  could  not  be 
-done  without  giving  greater  weight  to  the  title  than  to  the 
enacting  part. 

In  twenty-five  of  the  states  of  the  Union  an  effort  has 
been  made  to  prevent  this  species  of  legislative  fraud  by 
constitutional  provisions,  to  the  effect  that  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in 
its  title.     The  language  varies  to  some  extent,  but  the  sub- 
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stance  of  this  clause. in  the  Constitution  referred  to  is 
apparently  about  the  same.  In  two  of  the  states  it  is  limited 
to  local  and  private  acts. 

Speaking  of  this  constitutional  requirement,  Chief  Justice 
Gardiner  said : 

"  Now,  it  is  notorious  that  the  discrepancies  between  the 
headings  and  subjects  of  our  laws  were  so  frequent,  that  a 
constitutional  provision  was  deemed  necessary  to  guard 
against  imposition  upon  a  class  of  legislators  whose  knowl- 
edge of  bills  was  supposed  to  be  gathered  principally  from 
the  titles."  * 

As  an  example  of  an  act  "  more  spacious  than  its  title," 
Lord  Coke  refers  to  the  Statute  of  Uses,  which  "  extends  to 
jointures  and  dowers  of  women." 

The  prevalence  of  the  evil  is  of  a  very  old  date.  On  this 
subject  Mr.  Sedgwick  says : 

"  The  evils  which  these  constitutional  provisions  were  in- 
tended  to  prevent  are  not  of  recent  date.  Mr.  Barring- 
ton  says  (Observations  on  Statutes,  449) :  *  It  becomes,  indeed, 
impossible,  when  statutas  relate  to  matters  of  a  very  miscel- 
laneous nature,  that  the  title  be  co-extensive  with  the  views 
of  the  legislature.  It  is  therefore  to  be  wished  that  such 
acts  of  Parliament  were  distinct  laws,  and  not  thrown 
together  in  that  very  strange  confusion  which  hath  now 
obtained  the  name  of  a  Hodge  Podge  act.' "  f 

It  will  be  observed,  however,  that  the  device  thus  com- 
plained of  is  an  obvious  one ;  and  as  human  nature  has 
undergone  no  radical  change,  at  least  during  the  period 
covered  by  profane  history,  we  might  reasonably  expect  to 
discover  the  same  evil  existing  in  other  times  and  countries 
where  written  statutes  were  enacted  by  legislative  assemblies. 
We  accordingly  find  that  what  is  called  in  England  as  a 

*  Mayor  vs.  Colgate,  2  Kern,  156 ;  People  vs.  Hills,  35  X.  Y.  449. 
t  Sedgw.  on  Stat,  and  Const.  Law,  53. 
15 
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Hodge  Podge  act,  was  equally  well  known  in  the  days  of 
the  Roman  Republic  under  the  equivalent  name  of  a 
lexsaiurata;  that  long  before  the  foundations  of  the  common 
law  were  laid,  and  as  early  as  the  ninty-eighth  year  before 
the  beginning  of  the  Christain  era,  an  effort  was  made  to 
apply  a  practical  check  to  the  evil  ius  it  existed  at  that  day 
in  Rome. 

The  following  account  of  the  matter  is  given  by  a  standard 
historian  of  the  Roman  Republic : 

"  The  administration  of  that  year  was  distinguished  by  an 
act  in  which  both  consuls  concurred,  and  which  is,  therefore, 
marked  in  the  title  with  their  joint  names.     The  Roman 
people  had  frequently  experienced  the  defect  of  their  forms 
in  their  manner  of  enacting  laws.     Factious  tribunes  had  it 
in  their  power  to  carry  motions  by  surprise,  and  to  pass  in 
the  same  law  a  variety  of  clauses ;  and  by  obliging  the  peo- 
ple to  pass   or   reject   the   whole   in  one   vote,  frequently 
obtained,  under  the  favor  of  some  popular  clausejs,  acts  of  a 
very  dangerous  tendency.     To  prevent  this  abuse,  it  was 
now  enacted,  upon  the  motions  oi  the  consuls  Caecilius  and 
Didius,  that  every  proposed  law  should  be  made  public  three 
market-days  before  it  could  receive  the  assent  of  the  people, 
that  all  of  its  different  clauses  should  be  separately  voted, 
and  that  it  should  be  lawful  for  the  people  to  pass  or  reject 
the  whole  or  any  part  of  it."  *     Such  was  the  preventive  then 
applied. 

Whenever  a  law  was  voted  in  violation  of  these  provisions,, 
it  was  decreed  by  the  Senate  to  be  void.  Thus  we  learn  from 
the  oration  of  Cicero,  pro  domo  sua^  that  the  laws  of  Donsus^ 
were  annulled  on  tliat  account. 

Though  we  possess  no  detailed  report  of  the  effect  of  these 
limitations  on  legislative  power,  we  have  reason  to  suppose 
that  they  were  highly  beneficia],  as  we  find  that  manj'^  years 

*  Ferguson,  Hist.  Roman  Republic,  book  i.,  ch.  6. 
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afterwards,  wlien  the  Republic  was  being  wasted  and  ruined 
by  the  combined  action  of  corruption  and  personal  ambition, 
Cicero,  in  a  letter  to  a  friend,  mentioned,  among  the  more 
portentious  evils  that  were  beginning  to  prevail  in  the  state, 
a  neglect  of  the  Caecilian  and  Didian  law.* 

The  author  of  the  provision  in  the  American  constitutions 
designed  to  affect  a  like  object  and  to  produce  a  reformation 
in  the  titles  of  statutes,  is  said  to  have  been  General  James 
Jackson,  of  Georgia,  a  man  renowned  in  his  day,  both  in 
war  and  in  peace,  but  whose  name  is  no  longer  known  save 
to  readers  of  history.  This  provision  was  suggested  to  him 
by  a  fraud  that  was  perpetrated  in  1795,  by  and  upon  the 
legislature  of  Georgia,  by  which  a  grant  of  land  was  pro- 
cured to  a  few  unprincipled  persons,  containing,  to  use  the 
words  of  Jackson  himself,  "  more  square  miles  of  unlocated 
territory  than  either  of  the  German  jmncipalities,  and  of 
greater  extent  than  some  European  kingdoms."  Jackson, 
who  was  at  that  time  a  member  of  the  United  States  Senate, 
and  who  was  well  acquainted  with  the  theories  of  constitu- 
tional law  then  prevailing,  wrote  a  series  of  lettei-s  in  w^hich 
he  denounced  this  grant  of  land  as  being  unconstitutional. 
Being  afterwards  Governor  of  Georgia,  at  the  time  the  con- 
vention was  held  that  formed  the  Constitution  of  1798,  it  is 
said  that  it  was  upon  his  suggestion  that  the  clause  provid- 
ing that  no  law  should  embrace  more  than  one  subject, 
which  should  be  expressed  in  its  title,  was  for  the  first  time 
introduced  into  an  American  constitution.f 

The  act  which  gave  rise  to  this  measure  was  particularly 
obnoxious.  It  contained  nothing  to  recommend  it,  and  it 
incurred  additional  odium  by  the  elaborate  hypocrisy  of  its 
title,  which  was  as  follows  : 

"An  act  supplementary  to  an  act  for  appropriating  a  part 

*  Ep.  Ad.  Att.  ii.  9. 

t  Mayor  w.  State,  4  Ga.  26 ;  6  Ga.  21. 
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of  the  uiilocated  territory  of  the  state  for  the  payment  of  tlie 
late  state  troops,  and  for  other  purposes  therein  mentioned, 
declaring  the  right  to  the  unappropriated  territory  tliereof, 
for  tlie  protection  and  support  of  the  frontiei>>  of  this  state, 
and  for  other  purposes  therein  mentioned."  It  \sill  be 
observed  that  there  was  nothing  in  the  title  of  the  act 
but  indications  of  an  eager  regard  for  important  public 
interests ;  and  yet  it  contained  nothing  more  than  aii 
unbhishing  scheme  of  public  plunder. 

The  language  used  in  the  different  state  constitutions  is 
not  precisely  alike,  but  the  meaning  serves  to  be  about  the 
same.  In  some  of  the  later  constitutions  the  word  "  object " 
has  been  inserted  in  place  of  "  subject ; "  but  the  courts 
have  not  indicated  any  difference  in  the  purposes  had  in 
view.  In  two  of  the  states  the  provision  is  limited  to 
private  and  local  acts. 

In  Ohio  it  is  held  that  the  provision  in  question  is 
directory  merely,  and  that  an  act  passed  in  violation  of 
it  is  not  void  on  that  account.* 

In  California  a  like  decision  was  made  at  an  earlv  dav  ;**" 
but  some  doubt  has  been  thrown  on  this  ruling  by  later 
decisions  in  the  same  State.;}: 

In  all  the  other  states  it  is  held  that  the  provision  is  man- 
datory, and  that  a  failure  to  comply  with  it  renders  an  act 
void. 

It  might  seem  to  be  quite  impossible  to  decide  what  is 
*'  one  subject,"  and  to  say  where  any  one  subject  begins  and 
ends,  seeing  that  all  the  branches  of  human  knowledge, 
and  particularly  all  the  branches  of  the  law,  run  into  each 
other  by  insensible  gradations,  and  are  connected  by  innu- 
merable analogies;  and  sinc^,  on  the  other  hand,  any  subject 


*  Pim  V8.  Nicholson,  6  Ohio  St.  176.       t  Washington  vs.  Page,  4  Cal.  388 
JPierpont  vs.  Crouch,  10  Cal.  315 ;  Cohen  vs.  Barrett,  5  id,  195 ;  Flynn 
fv.  Abbott,  10  id,  358 ;   Bamew  vs.  Jones,  51  id.  303. 
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in  the  law  may  be  analyzed  and  reduced  to  many  separate 
and  independent  topics.  The  question  of  identity  is  one  of 
the  standing  puzzles  of  metaphysics.  But  the  law  is  emi- 
nently prac*tical,  possessing  methods  peculiarly  its  own,  by 
reason  of  which  it  claims  to  rank  as  an  independent  science. 
Hence  it  is  that  very  little  difficulty  has  been  experienced  in 
the  construction  of  this  provision,  though  at  times  its  appli- 
cation has  given  rise  to  doubt  and  dissent. 

But  in  one  case  its  object  was  apparently  misconceived, 
and  in  such  a  way  as  apparently  to  imjx)se  on  as  accom- 
plished a  jurist  as  Theodore  Sedgwick.  The  Supreme  Court 
of  Louisiana  said : 

*'  The  title  of  an  act  often  affords  no  clue  to  its  contents. 
Important  general  principles  were  found  placed  in  acts  pri- 
vate or  local  in  their  operation.  Provisions  concerning 
matters  of  practice  or  judicial  proceedings  were  sometimes 
included  in  the  same  statute  with  matters  entirely  foreign  to 
them ;  the  result  of  which  was  that  on  any  important  sub- 
ject the  statutes  had  become  almost  unintelligible,  as  they 
whose  dutv  it  had  been  to  examine  or  act  under  them  can 
well  testify.  To  prevent  any  further  accumulation  to  this 
chaotic  mass  was  the  object  of  the  constitutional  provision 
under  consideration.* 

Mr.  Sedgwick  refers  to  this  passage  with  approval.! 

But  as  reliance  in  searching  for  the  contents  of  statutes 
is  had  upon  indexes  rather  than  upon  their  titles,  it  would 
appear  that  the  inconvenience  thus  mentioned  was  a  matter 
of  minor  consideration,  hardly  requiring  of  itself  the  inter- 
pfjsition  of  a  constitutional  restriction. 

All  the  other  decisions  concur  in  referring  to  more  im- 
portant objects  to  be  attained.  One  of  these  was  to  prevent 
the  uniting  of  various  subjects,  having  no  necessary  or  nat- 

*  Walker  vs,  Caldwell,  4  La.  An.  298. 
fSedgw.,  Stat,  and  Const.  Law,  519. 
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ural  connection  with  eadi  otlier,  in  one  bill,  for  the  purpoj^e 
of  combining  various  pecuinary  interests  in  support  of  the 
whole,  which  could  not  be  combined  on  any  one  by  itself;* 
to  prevent  grafting  upon  subjects  of  great  public  benefit 
and  importance,  foreign  and  pecuinary  mattei*s  for  local  or 
selfish  purposes,  t 

The  end  thus  sought  to  be  supj)ressed  is  known  among 
American  politicians  as  "  log-rolling " — a  term  said  to  have 
originated  with  the  lumbermen  of  the  state  of  Maine,  who 
used  to  assist  each  other  by  turns  in  their  labors.^ 

But  another  and  ec^ually  important  object  was  to  put  an 
end  to  the  practice  of  misleading  legislators  and  the  public 
by  delusive  and  fallacious  titles — a  practice  shown  to  be  pro- 
ductive of  incautious  and  fraudulent  legislation. § 

Considerable  stress  is  laid  on  the  importance  that  exists 
that  the  [niblic  shall  be  advised  of  what  is  going  on  in  the 
legislature  before  final  action. ||  Under  this  provision,  if  a 
statute  have  no  title,  it  is  void.  1  So  if  they  embrace  two  or 
more  subjects,  whether  they  are  expressed  in  the  title  or  not.  ** 

It  is  not  a  valid  objection  to  a  statute  merely  that  some  of 
the  sections  are  civil  and  some  are  penal  in  their  character ;  tt 

♦Connor  vs.  Mayor,  1  Selden,  28r>,  293. 

t  Davis  V9.  State,  7  M<1.  151 ;  People  vs.  Mahaney,  13  Mich.  494;  Devlin 
vs.  Mayor,  03  N.  Y.  13 ;  Hinjrle  vs.  State,  24  Ind.  2S ;  People  rs.  Brij^p*,  ."VO 
N.  Y.  558 ;  Smith  vs.  Conim.,  8  BuhIi.  Ill ;  Burroujrlis,  Pub.  Sec.  421. 

{Bartlett'H  Dirt,  of  Americatiisms. 

i  Sedg\i\,  Stat.  &  Const.  Law,  52  ;  Bnyd  vs.  Alabama,  JH  U.  S.  B49  ;  People 
vs.  Bripjrs,  50  N.  Y.  558;  Davis  vs.  State,  7  Md.  151  ;  Hin^le  rs.  State,  24 
Ind.  28 ;   People  vs.  Mahaney,  13  Midi.  494. 

II  New  York  Bridge,  in  re,  72  X.  Y.  5.3:5 ;  Devlin  vs.  Mayor,  (i3  id.  13. 

U  Binz  vs.  AVeber,  81  111.  288. 

**  People  vs.  Denahy,  20  Miih.  :I49;  Hind  vs.  Rice,  10  Bush, 528  ;  Yeager 
vs.  Weaver,  ()4  Penn.  St.  425;  Gaskin  rx.  Meek,  42  N.  Y.  18(5;  People  w. 
SuperviftorH,  43  X.  Y.  10;  Murray  vs.  Xew  York,  11  J.  and  Sp.  1<>4; 
Thomaason  t;«.  State,  15  Ind.  449;  Davis  vs.  State,  7  Md.  151. 

ttThomasson  vs.  State,  15  Ind.  449. 
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but  if  the  title  relate  only  to  a  civil  proceeding,  a  section  re- 
lating to  a  criminal  proceeding  is  void.* 

An  act. having  one  main  object  in  view,  properly  expressed 
in  its  title,  may  incidentally  affect  or  promote  others  not 
therein  expressed.  It  would  be  impossible  so  to  legislate  as 
to  prevent  this  consequence.f 

If  the  provisions  of  the  act  are  of  the  same  nature,  and 
<;ome  legitimately  under  one  general  denomination,  or  have 
one  general  object,  the  act  is  not  unconstitutional.! 

It  is  no  objection  that  the  title  is  needlessly  particular  in 
stating  details  by  naming  several  things  as  embraced  in  the 
statute,  if  they  are  all  related  to  each  other ;  unnecessary 
words  being  surplusage,  which  will  not  vitiate.§  And  it  is 
no  objection  that  a  matter  more  logically  belongs  to  a  sub- 
ject different  from  that  which  constitutes  the  main  burden 
of  the  act,  or  that  it  might  more  properly  constitute  the 
subject  of  a  separate  act,  if  there  is  really  a  natural  or  logical 
connection  between  the  title  and  the  different  parts  of  the 
-act.||  But  though  the  main  object  of  an  act  be  within  the 
limits  of  this  clause  of  the  Constitution,  yet  it  may  sin  against 
it  by  including  a  subject  of  the  same  character  as  that  ex- 
pressed in  the  title,  but  so  much  more  general  and  sweeping 
as  to  be  apt  to  mislead.^ 

But  the  chief  difl&culty  occurs  upon  tlie  clause  requiring 
the  subject  or  object  of  the  statute  to  be  expressed  in  the 
title.     On  this  point  a  good  deal  of  latitude  is  allowed.     Of 


*  State  V8.  Wilson,  7  Ind.  516.  f  Tatllock  vs.  Eccles,  20  Texa8,  792. 

$  State  vs.  County  Judge,  2  Iowa,  284;  S.  M.  Ins.  Co.  vs.  New  York,  5 
4Sandf.  10 ;  Austin  vs.  G.  C.  R.  R.  Co.,  4o  Texas,  267. 

i  Greaton  vs.  Griffin,  4  Abb.  Pr.  N.  S.  310 ;  Winona  R.  R.  Co.  v^.  AVal- 
<lroii,  11  Minn.  515 ;  Davis  vs.  Woolnough,  9  Iowa,  104 ;  Gunter  vs.  Dale 
Co.,  44  Ala.  639 :  State  vs.  Bowers,  14  Ind.  195 ;  Farley  vs.  Dowe,  45  Ala. 
^24 ;  Bridgford  vs.  Hall,  18  La.  An.  211 ;  ex  parU  Upshaw,  45  Ala.  234. 

II  HingLe  vs.  State,  24  Ind.  28. 

^  Smith  vs.  Mayor,  7  Robt.,  N.  Y.  190 ;  People  vs.  O^Brien,  38  N.  Y.  193. 
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course  the  statute  is  always  upheld  in  all  doubtful  cases; 
every  reasonable  intendment  being  made  in  favor  of  the 
proceedings  of  the  legislature,  it  not  being  presumed  in  any 
case  that  it  has  violated  the  Constitution.* 

The  constitutional  requirement  should  receive  a  reason- 
able and  not  a  technical  construction,t  and  no  unnecessary 
restriction  should  be  placed  on  legislative  action.J 

The  courts  cannot  enlarge  the  scope  of  the  title,  but  will 
construe  liberally,  so  as  to  sustain  all  the  provisions  of  the 
act  not  clearly  beyond  the  puiview  of  the  title  ;§  and  they 
will  not  adopt  such  a  construction  as  will  cripple  legislation 
by  prohibiting  the  insertion  of  matters  not  specifically  ex- 
pressed in  the  title,  but  which  are  necessary  to  the  full 
accomplishment  of  the  object  so  expressed.|| 

It  is  not  necessary  that  the  title  of  an  act  should  be  a 
complete  index  or  synopsis  of  its  contents;!  it  is  only 
necessary  that  it  fairly  give  notice,  though  in  general 
terms,  of  the  subject  of  the  act,  so  as  reasonably  to  lead  to 
an  inquiry  into  its  body.** 

Neither  is  it  required  that  it  should  set  forth  the  separate 
provisions,  or  the  details  by  which  its  objects  are  to  be 
accomplished. ft    The  particular  manner  in  which  the  objects 

*  State  r«.  Commissioners,  26  Ind.  522;  Gillespie  tw.  State,  9  id.  380; 
Miller  vs.  State,  3  Ohio  St.  475 ;  People  vs.  Brip^xs,  50  N.  Y.  558 ;  Kerrigan 
vs.  Force,  82  id.  199;  S.  C.  t^S  id.  81 ;  Comines  vs.  Supervisors,  63  Barb. 
287 ;  Piimpelly  tv».  Owepo,  45  How.  Pr.  219 ;  Middleton,  ex  parte,  82  N.  Y,  199. 

t  Johnson  vs.  Hipjrins,  3  Met<*.,  Ky.  569. 

X  Smith  vs.  Comni.  8  Bush,  111. 

^  Howland  Coal  Co.  vs.  Brown,  13  Bush,  684 ;  McNeill  vs.  Conim.  12  id. 
732 ;  Giddings  r^.  San  Antonio,  47  Texas,  548 ;  Robinson  vs.  State,  16  id.  311. 

II  State  vs.  Stuart,  14  Minn.  524 ;  Boyd  vs.  Alabama,  94  I\  S.  649. 

^  Comm.  vs.  Green,  58  Penn.  St.  226 ;  Martin  r.-^.  Broach,  6  Ga.  21. 

♦*  Allegheny  Home's  Appeal,  77  Penn.  St.  77  ;  State  Line  R.  R.  Co.'s 
Apj)eal,  id.  42^);  ^lauch  Chunk  vs.  McGee,  33  Leg.  Int.  272;  Johnson  «. 
People,  S:^  111.  431. 

ft  People  vs.  Uiwrencc,  :U>  Barb.  177;  S.  C.  41  X.  Y.  123;  People  «> 
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of  a  statute  are  to  be  accomplished  need  not  be,  and,  indeed, 
cannot  be,  expressed  in  the  title.*  If  the  title  cx{)resses  a 
general  purpose,  all  matters  fairly  and  reasonably  connected 
with  its  accomplishment  are  germane  to  the  title,  and  need 
not  be  specifically  expressed,t  although  not  verbally  indi- 
cated bv  the  title.t  The  title  need  not  be  exact  in  all 
respects ;  nor  anything  more  than  a  brief  statement  suffi- 
cient to  indicate  the  nature  of  the  act.§ 

The  relationship  between  the  different  provisions  of  the 
statute  and  the  title  need  not  be  direct ;  ||  all  that  is  required 
is  that  they  shall  not  be  foreign  from  the  subject  expressed 
in  the  title.l 

The  constitutional  clause  in  question  does  not  assume  to 
divide  and  classify  the  law  under  particular  heads  or  sub- 
ject«!.  That  is  a  power  left  to  the  legislature,  to  be  exercised 
according  to  its  discretion.  It  only  requires  that  the  subject 
expressed  shall  be  reasonably  specific,  or  such  as  to  indicate- 


Commissioners,  47  id.  501  ;  Fourteenth  Street,  in  re,  50  id.  3(53  ;  Sharp  vs. 
New  York,  31  Barb.  572 ;  Harris  vs.  New  York,  59  N.  Y.  599 ;  Devlin  vs. 
New  York,  63  id.  8 ;  People  vs.  Willsea,  (JO  id.  507  ;  Kerrigan  vn.  Force,  68 
id.  381  ;  Hurlburt  vs.  Hanks,  67  id.  568;  Gloversville  vs.  Howell,  70  id. 
287  ;  Parkinson  vs.  State,  14  Md.  184 ;  San  Antonio  vs.  Lane,  32  Texas, 
405;  Hag^rd  vs.  Hawkins,  14  Ind.  2^)9;  Brandon  vs.  State,  16  id.  197; 
in  re  Astor,  50  N.  Y.  367  ;  Sun  Ins.  Co.  vs.  Mayor,  8  N.  Y.  252. 

*  Collins  vs.  Henderson,  11  Bush,  79  ;  San  Antonio  vs.  Mehaff>',  iMi  V.  S. 
315  ;  San  Antonio  vs.  Lane,  32  Texas,  405 ;  Mayer  vs.  Cahalin,  5  Sawyer,  357. 

t  People  vs.  Briggs,  50  N.  Y.  553 ;  People  vs.  Commissioners,  53  Barb.  70  ; 
Wenzler  vs.  People,  58  N.  Y.  516 ;  People  vs.  Morgan,  id.  679  ;  People  vs. 
Banks,  67  id.  568  ;  ex  parte  New  Bridge,  72  id.  527  ;  Burke  vs.  ^lonroe  Co., 
77  111.  610 ;  Giddings  vs.  San  Antonio,  47  Texas,  548. 

{ Igoe  vs.  State,  14  Ind.  239 ;  Gnibl)s  vs.  State,  24  id.  295. 

?  Parkinson  vs.  State,  14  Md.  184. 

II  Phillips  vs.  Covington  Bridge  Co.,  2  Met<'.  Ky.  222. 

f  Rowland  Coal  Works  vs.  Brown,  13  Bush,  681 ;  Phillii)s  vs.  Bridge  Co., 
2  Mete.,  Ky.  222 ;  Louisville  Turnpike  Co.  vs.  Ballard,  id.  1()8 ;  Chiles  vs. 
I>rake,  id.  150 ;  Johnson  vs.  Higgins,  3  id.  569 ;  McReynolds  vs.  Small- 
house,  8  Bush,  447 ;   Allen  vs.  Hall,  14  id.  86. 
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a  particular  branch  of  legislation  or  head,  under  which  the 
provisions  of  the  act  may  be  reasonably  looked  for.  The 
legislature  is  not  subject  to  judicial  control  in  respect  of 
form  or  mode  in  which  the  subject  of  a  law  shall  te  ex- 
pressed.    If  it  is  expressed,  the  courts  are  satisfied.* 

The  courts  do  not  require  great  accuracy  in  deseribinji; 
the  objects  of  the  bill ;  although  the  words  used  may  not  be 
the  most  appropriate  to  describe  them,  yet  if  they  can  be 
brought  within  the  title,  and  it  is  not  misleading  in  its 
character,  the  act  will  hold  good,t  and  the  degree  in  which 
each  provision  relates  to  the  subject  expressed  in  the  title  is 
not  material,  if  each  legitimately  tends  to  the  accomplish- 
ment of  the  general  pui'pose.I 

But  the  title  must  afford  reasonable  information  of  the 
subject  of  the  act — the  subject  must  be  cognate  with  it§ — 
and  the  connections  between  the  different  parts  of  the  stat- 
ute and  the  subject  expressed  in  the  title  must  be  a  real  one, 
and  not  incidental  merely. || 

But  as  the  question  always  is  as  to  whether  the  title  is  of 
a  kind  to  mislead  a  legislator  or  the  public  as  to  the  nature 
and  design  of  the  statute,  no  precise  rule  can  be  laid  do\\Ti. 
that  will  always  determine  what  bills  and  titles  come  in 
conflict  with  each  other ;  and  much  is  left  for  the  consider- 
ation of  the  court  in  each  case  as  it  may  arise.l 

When  a  statute  purports  to  amend  several  prior  statutes, 

♦Bright  V8.  MKXiUougli,  27  Ind.  223;  People  vs.  Banks,  67  N.  Y.o72; 
Harrington  vs.  Wanda,  23  Mich.  389 ;  Tuttle  vs.  Strout,  7  Minn.  468. 

t  C'omm.  vs.  Green,  58  Penn.  8t.  226  ;  People  vs.  McC'allom,  1  Neb.  182; 
Mayer,  ex  parte,  50  N.  Y.  507. 

X  Ex  parte  Mayer,  50  N.  Y.  507  ;  People  vs.  Rochester,  id.  525 ;  People 
4>s.  Briggs,  id.  553 ;  ex  parte  Volkeuing,  52  id.  650 ;  Sullivan  vs.  New 
York,  53  /(/.  652 ;    ex  parte  \'an  Antwerp,  5(5  id.  261. 

I  Peoi)le  vs.  Institution,  71  111.  229 ;  Schall  vs.  Norristovvn,  6  I^g.  Gaz.  157. 

II  O'Donohue  vs.  Aikin,  2  Duval,  479. 
11  Tim  TK.  Buftalo,  S2  X.  Y.  211. 
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:alterations  of  them  by  excisions,  additions,  or  substitutions 
create  no  discrepancy  between  the  title  and  the  act.*  So  an 
act  entitled  "act  to  amend"  a  former  act,  and  containing 
nothing  not  germane  to  the  act  amended,  is  valid ;  f  but 
such  an  act  cannot  embrace  any  matter  not  expressed  in 
the  title  of  the  former  act.J  But  if  the  title  of  the  original 
act  is  suflBcient  to  embrace  the  provisions  contained  in  the 
amending  act,  it  is  unnecessary  to  inquire  whether  the  title 
of  the  amending  act  would  of  itself  be  sufficient.§  But 
the  titles  of  both  acts  may  be  looked  to  in  a  proper  case.|| 

A  new  statute  on  the  subject  of  an  old  one  may  properly 
contain  a  clause  repealing  it,  though  such  repeal  is  not  indi- 
cated by  the  title.l 

When  the  title  contains  an  obvious  mistake,  which  could 
not  have  misled  anyone,  the  act  will  not  be  held  void,**  and 
a  mistake  in  the  title  of  an  act,  as  approved  by  the  governor, 
will  not  invalidate  it,  if  it  was  correct  as  passed,  and  the 
mistake  was  not  misleading  in  its  character. ft 

It  is  not  required  that  a  bill  shall  preserve  the  same  title 
through  all  its  stages  in  both  houses,  and  any  slight  change 
thus  made,  not  affecting  its  obvious  meaning,  will  not  in- 
validate the  law.JJ  If  the  title  is  changed  after  the  bill  has 
passed  one  houi^e,  and  before  it  is  sent  to  the  other,  this 
change  will  not  avoid  the  act,  if  the  title,  aft^r  the  change,  is 

*  Robinson  vs.  Lane,  19  Ga.  337 ;   Hill  vs.  Commissioners,  22  id.  203. 
«  t  Swartwowtv*.  Michigan  R.  R.  Co.,  24  Mich.  389 ;  Harrington  vs.  Wands, 
23  id.  385 ;  Austin  vs.  G.  C.  R.  R.  Cb.,  45  Texas,  2136 ;  State  Line  R.  R.  (Jo's 
Appeal,  77  Penn.  St.  429;  Church  street  in  re,  54  id.  353 ;  Dorsey's  Api>eal, 
72  id,  192 ;  Barton  vs.  Pittsburg,  4  Brewster,  373. 

J  Chil^  vs.  Monroe,  4  Mete.  Ky.  75. 

2  Brandon  vs.  State,  16  Ind.  197 ;  State  vs.  Bowers,  14  id.  195. 

II  Jones  vs.  Mayor,  25  Ga.  610. 

1[  Gabbert  vs.  Jeffersonville  R.  R.  Co.,  11  Ind.  365. 

**  Gilbert  vs.  Belcher,  1  Bush,  145. 

ft  People  vs.  Supervisors,  16  Mich.  254. 

Xt  Walnut  vs.  Wade,  103  U.  S.  692;  Plummer  vs.  People,  74  111.  361. 
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sufficient  to  call  the  attention  of  the  latter  to  the  provisions 
of  the  bill,  the  title,  both  before  and  after  the  change,  being 
sufficiently  specific  for  that  purpose.* 

In  the  absence  of  proof  by  the  journals,  it  will  be  presumed 
that  the  title  of  the  bill  as  passed  was  the  same  as  appears 
by  the  act  as  passed  ;t  and  when  it  appears  by  the  journals 
that  a  bill  was  amended  by  striking  out  all  after  the  enact- 
ing clause,  and  inserting  a  new  bill,  it  cannot  be  presumed 
that  the  matter  inserted  was  upon  a  different  subject  from 
that  stricken  out,  especially  when  the  matter  inserted  is  con- 
sistent with  the  title  borne  by  the  bill  both  before  and  after 
the  amendment.^ 

It  is  well  settled  that  wlien  a  part  of  a  statute  is  uncon- 
stitutional, because  not  expressed  in  the  title,  the  courts  are 
not  authorized  to  declare  the  remainder  void,  unless  the 
various  provisions  are  so  connected  in  subject-matter,  means, 
or  purpose,  that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  the  one  without  the  otlier.§ 

But  when  the  act  is  composed  of  a  number  of  discordant 
and  dissimilar  subjects,  so  that  no  one  can  be  clearly  recog- 
nized as  the  controlling  or  principal  one,  the  whole  law  is 
void  ;||  and  if  the  purj)ose  of  the  act  is  to  accomplish  a  single 
object  only,  and  some  of  its  provisions  are  void,  the  whole 
act  must  fail  unless  there  be  sufficient  remaining  to  effect 
that  object  without  the  invalid  portion.l 

*  Binz  V8.  Weber,  81  111.  288.  t  Binz  vs.  Weber,  ubi  mp. 

t  Miller  vs.  State,  3  Ohio  St.  475. 

§  Middleton  ex  parte,  82  N.  Y.  202  ;  Gordon  vs.  ('ornes.,  47  id.  617  ;  People 
vs.  Bull,  46  id.  69  ;  Allegheny  Home's  Aj)j)eal,  77  Penn.  St.  77  ;  Allegheny 
City  vs.  Moorehead,  8()  id.  118  ;  People  vs.  Briggs,  50  N.  Y.  553  ;  People  M. 
Comrs.,  53  Barb.  70 ;  Sackett  Street,  in  re,  74  N.  Y.  95 ;  Van  Antwerp  ex 
parte,  56  id.  261  ;  Gibson  vs.  Belcher,  1  Bush,  147  ;  Fiujua  vs.  Mullen,  13  id. 
467  ;  Davis  vs.  State,  7  Md.  151 ;  Berrj^'s  Appeal,  41  id.  446  ;  ex  parte  Pol- 
lard, 40  Ala.  77  ;  Mayor  vs.  Stat«,  4  Ga.  26 ;  Binz  vs.  Weber,  81  111.  288 ; 
Sedgwick  vs.  Bailey,  13  Kansas,  6CKJ ;  Swayze  vs.  Britton,  17  id.  625. 

il  Davis  fx.  State,  7  Md.  151.  *[  Ex  parte  Towles,  48  Texas,  413. 
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It  only  remains  to  be  said,  that  notwitlistanding  the 
extremely  liberal  construction  that  has  been  placed  on  this 
constitutional  provision,  such  has  been  the  carelessness  on 
the  part  of  legislators,  or  their  willingness  to  incur  risks  in 
securing  the  passage  of  favorite  measures,  that  the  books 
contain  many  decisions  holding  statutes  or  parts  of  statutes 
void  for  a  disregard  of  its  terms. 


RKAl)    BY 
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The  Civil  Law  as  IVansplanted  in  Loumana. 

Although  the  Civil  Code  of  Ix»uisianii  is  subject  to  criti- 
cism, its  excellence,  recognized  by  distinguiJshed  jurists,  is 
attested  by  the  fact  that  no  radical  change  has  been  made 
since  its  adoption  in  1825,  save  the  alterations  resulting  from 
the  abolition  of  slavery.  In  other  respects  the  hand  of  inno- 
vation has  lightly  touched  it,  the  amendments  during  a 
j>eriod  of  fifty-seven  years  being  few  and  unimj)ortant. 

Although  it  deals  in  definitions  and  explanations  to  a  con- 
siderable extent,  and  in  that  respect  may  be  considered, 
according  to  Mr.  Austin's  standard,  an  improvement  on  the 
European  codes,  yet  its  principles  and  distinctions  are  bor- 
rowed from  the  ancient  Roman  law,  and  presuppose  a  knowl- 
edge of  it,  as  modified  by  the  jurisprudence  of  France  and 
Spain. 

This    unwritten  law  constitutes  a  subsidiary  system   of 
jurisprudence,  let  in  by  the  side  of  the  code,  and  it  governs 
in  the  absence  of  express  legislation. 

This  defect,  if  defect  it  be,  is  not  so  great  as  might  be 

imagined  ;  for  the  Roman  law,  or  at  least  that  portion  of  it 

which  was  made  by  the  writings  or  opinions  of  jurisconsults^ 

and  which  is  styled  Pandect  law,  is  the  most  coherent  body 

of  law  of  which  we  have  knowledge.     "Although  it  was  made 

ill  succession  by  a  series  of  jurisconsults  continuing  for  more^ 

(243) 
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than  two  centuries,  each  of  these  jurisconsults  was  so  com- 
pletely possessed  of  the  princii)les  of  the  Roman  law,  and 
they  were  all  so  completely  masters  of  the  same  mode  of  rea- 
soning from  and  a])plying  those  principles,  that  their  succes- 
sive works  have  the  coherency  commonly  belonging  only  to 
the  productions  of  one  master  mind." 

"  Leibnitz  and  others  had  remarked  that  of  the  forty  juris- 
consults or  thereabouts,  of  excerpts  from  whose  writings  the 
Pandects  are  composed,  the  passages  from  any  one  are  so 
like  those  from  all  the  others  in  style  and  manner,  that  it  is 
impoasible  from  internal  evidence  to  distinguish  them. 
Leibnitz  expressed  this  bj^  rather  an  odd  phrase,  borrowed 
from  the  Roman  law  itself,  calling  them  fungible  persons, 
resfungibUea  being  the  technical  term  for  articles  which  are 
bought  and  sold  in  gen£re,  and  not  individually." 

"  Each  of  these  writers  was  master  of  the  Roman  law  iu 
its  full  extent.  Each  had  the  whole  of  its  principles  con- 
stantly present  to  his  mind,  and  could  argue  down  from  them 
with  the  greatest  certainty." 

It  was  for  this  reason  Leibnitz  said,  "  that  after  the  writ- 
'  ings  of  the  geometricians,  there  is  nothing  extant  comparable 
for  force  or  subtilty  with  the  writings  of  the  Roman  juris- 
consults ;  so  much  nerve  is  there  in  them,  and  so  much  pro- 
fundity." This  w^as  due  to  the  influence  of  stoicism.  "In 
general,  at  Rome,  a  small  number  of  men  given  up  to  medi- 
tation and  enthusia.sm  preferred  Pythagoras  and  Plato ;  men 
of  the  world  and  those  who  cultivated  the  natural  sciences 
were  attached  to  P^picurus ;  orators  and  statesmen  to  the  new 
Academy ;  lawyers  to  the  Portico."  (Degerando,  Hist,  de 
Philosoph.y  vol.  iii.,  j).  196.)  Cicero  comparers  the  Stoics  and 
Peripatetics,  and  praises  the  precision  of  the  former.  In  his 
De  Claris  Oratorihus,  he  savs : 

"  Omnesfere  stoici  prudentissimi  in  disserando  sint,  et  id  arU 
fad  ant  J  »intque  archifecti  pene  verbot^um;  iidem  tradudi  a  dis- 
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pvJtando  ad  dicendum,  inopes  reperiantvr ;  umim  exdpiOy  Cato- 
•newi.  ******* 

Peripateticorum  institiUiSy  conimodiiis  fingeretur  oratio     *     * 
navi  ut  stoiconiTn  astrictior  est  oratio,  aliquantoque  qiiatn  aures 
popidi  requirunt;  »ic  Ulorwni,  liberior  et  latior,  quam  pafifvr, 
con»u>etndo  judicor^nn  etfori.'' 

During  the  period  in  which  the  Louisiana  Code  lias  en- 
dured almost  intact,  the  spirit  of  reform  in  Great  Britain 
-and  all  the  common  law  states  of  this  Union  has  revolted 
against  the  pedantry,  the  fictions,  the  feudal  conceits,  and 
the  artificial  theories,  with  all  their  train  of  intricate  and 
unintelligible  modes  and  distinctions,  which  learned  judges 
had  vainly  attempted  to  adapt  to  the  wants  of  modern  civil- 
ization and  has  substituted  in  their  place  a  simplicity  sug- 
gestive of  its  classic  origin,  and  bearing  the  impress  of  minds 
enriched  by  the  study  of  the  Roman  law. 

My  object,  however,  is  not  to  eulogize  the  Roman  jurivS- 
prudence,  or  to  compare  it  with  the  common  law,  whose 
principal  merit,  its  advocates  think,  consists  in  its  being 
unwritten;  not  reflecting  that  case  law,  as  Mr.  Maine  says, 
is  only  different  from  code  law  because  written  in  a  differ- 
•ent  way. 

An  attempt  to  compare  the  two  systems  would,  1  fear, 
encounter  vigorous  outcries  from  those  who  fancy  the  piT- 
fection  of  a  legal  system  is  to  be  found  in  Magna  Charta, 
extorted  from  King  John  by  barons  and  nobles,  few  of 
whom  could  write  their  names,  and  most  of  whom  despised 
lawyers  and  legal  science. 

This  paper  has  been  prepared  at  tlie  suggestion — I  might 
almost  say  at  the  request — of  the  committee,  who  desired  that 
I  should  bring  to  the  attention  of  the  Association  the  exist- 
ing law  of  Louisiana,  in  so  far  as  it  differs  from  the  law  of 
other  states  of  the  Union. 

I  recognize  the  difficulty  of  accomplishing  the  object,  for 
16 
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the  field  of  differentiation  is  vast,  and  therefore  the  sketch 
must  necessarily  be  meagre  and  imperfect. 

The  Louisiana  Code  consists  of  a  preliminary  title  and 
three  books : 

The  first  book  treats  of  persons,  including  corporations. 

The  second  book  treats  of  things,  and  of  the  different 
modifications  of  ownership. 

The  third  book  treats  of  the  different  modes  of  acquiring 
the  ownership  of  things. 

1.  The  law  of  persons,  in  Louisiana,  differs  but  little  from 
that  of  other  states. 

The  husband  of  the  mother  is  considered  as  father  of 
the  child  conceived  during  marriage,  and  the  husband  can- 
not, by  alleging  his  natural  impotence,  disown  it,  nor  can  he 
disown  it  for  cause  of  adultery,  unless  its  birth  has  been 
concealed  from  him.  A  child  born  within  six  months  after 
marriage  may  be  disowned,  but  in  no  case  can  the  father 
dispute  the  legitimacy  of  the  child  unless  he  does  so  within 
one  month  after  its  birth,  if  he  be  present;  or  within  two 
months  after  his  return,  if  he  be  absent  at  the  time  of 
birth ;  or  within  two  months  after  the  discovery  of  the  frauds 
if  the  birth  of  the  child  was  concealed  from  him. 

If  the  husband  die  before  the  expiration  of  the  time  indi- 
cated, two  months  are  granted  to  his  heirs  to  contest  the 
legitimacy  of  the  child,  to  be  counted  from  the  time  when 
the  child  takes  or  attempts  to  take  possession  of  the  estate. 

The  legitimacy  of  a  child  born  more  than  three  hundred 
days  after  the  dissolution  of  the  marriage  may  be  ques- 
tioned ;  so  also  when  the  presumption  of  paternity  is  de- 
stroyed by  tlie  remoteness  of  the  husband  from  the  wife,  so 
as  to  render  cohabitation  physically  impossible. 

This  bastardism  can  only  be  impressed  on  the  child  con- 
ceived in  wedlock,  by  judicial  proceedings  instituted  to  that 
end  within  the  period  mentioned — his  status  can  be  ques- 
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tioned  in  no  other  way.  But  this  action  en,  desaveu  de  pater- 
nite  is  of  very  rare  occurrence;  no  such  suit  is  to  be  found 
in  the  Louisiana  Re{)orts;  but  about  twenty  years  ago,  the 
distinguished  journalist  and  publicist,  Eniile  de  Girardin, 
whose  first  wife  was  a  wit  and  a  beauty,  having  lived  in 
France  separate  from  his  second  wife,  an  English  woman, 
who  maintained  an  establishment  in  London,  produced  a 
sensation  in  the  fashionable  circles  of  Paris  by  a  judgment 
of  disiivowal,  obtained  by  him  against  the  child  of  his  sec- 
ond wife,  born  during  the  second  marriage.  The  proceed- 
ings authorized  by  the  Legitimacy  Declaration  Act  of  Eng- 
land, piissed  in  1858,  and  by  most  of  the  European  codes, 
are  similar  in  principle  to  the  action  en  desaveu.  Judgment's 
in  such  proceedings  establish  the  status  of  the  parties,  and 
are  treated  as  judgments  in  retn^  binding  on  all  the  world, 
as  was  held  in  Kosciu.sko's  case,  12  Howard,  430. 

The  code  admonishes  the  wife  that  she  is  not  at  liberty  to 
marry  again  until  ten  months  after  the  dissolution  of  the 
preceding  marriage.  This  annas  luctus  of  the  Romans  (for 
the  old  Roman  year  was  ten  months)  is  designed  to  prevent 
a  pei*son  from  being,  as  Blackstone  says,  '*more  than  ordi- 
narily legitimate,"  and  according  to  Coke,  invested  with  the 
Englishman's  glorious  common  law  privilege  of  selecting 
either  of  two  fathers. 

Children  born  out  of  wedlock,  of  persons  cai)able  of  con- 
tracting marriage,  may  be  legitimated  by  the  subsecjuent 
marriage  of  their  father  and  mother,  if  the  latter  acknowl- 
edge them  in  the  contract  of  marriage,  or  prior  thereto,  by 
an  act  passed  in  presence  of  a  notary  and  two  witnesses. 
Incestuous  and  adulterous  bastards  cannot  V)e  legitimated, 
nor  can  they  be  acknowledged,  nor  can  they  inlierit.  The 
Code  of  1825  prohibited  marriage  between  the  white  and 
colored  races;  the  barrier  was  removed  in  1870.  A  marriage 
since  then,  it  has  been  recently  held,  will  legitimate  children 
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born  while  the  prohibition  was  in  force.    (Sue.  of  Caldwell, 
34,  A.  268.) 

Fathers  and  mothers  have,  during  the  marriage,  the  en- 
joyment or  usufruct  of  the  estate  of  their  children  until 
their  majority  or  emancipation. 

Emancipation  is  a  judicial  act  which  liberates  the  minor 
from  the  paternal  powej  and  of  that  of  tutorship,  and  confers 
on  him  the  right  to  govern  himself  and  administer  his 
property.  Emancipation  is  a  Roman  expression,  but  it  has 
lost  its  primitive  significance.  Roman  emancipation  put  an 
end  to  the  paternal  })ower,  but  so  far  from  terminating  that 
of  tutorship,  it  was  tlie  commencement  of  it,  if  the  emanci- 
pated son  was  a  minor  under  the  age  of  puberty. 

A  minor  of  either  sex  is  emancipated  by  the  fact  of  mar- 
riage, but  this  emancipation  is  not  absolute;  it  does  not  con- 
fer the  power  of  alienation  of  immovables. 

A  qualified  emancipation  may  be  granted  by  the  parents 
to  a  minor  who  has  attained  the  age  of  fifteen  years;  it  is 
rarely  applied  for,  and  is  subject  to  revocation  for  cause;  but 
at  the  age  of  eighteen  he  can  obtain  an  unlimited  emanci- 
pation by  decree  of  the  court,  with  the  consent  of  his  parents 
or  his  tutor. 

A  marriage  contracted  in  good  faith,  although  declared  null, 
nevertheless  produces  its  civil  effects  as  to  the  parties  and  their 
children ;  if  only  one  of  the  parties  acted  in  good  faith,  the  civil 
effects  are  to  be  confined  to  that  party  and  the  children  born 
of  the  marriage.     This  is  called  a  putative  marriage. 

So  that  where  a  man  married  a  second  time,  while  his 
first  marriage  was  undissolved,  and  the  second  wife  acted  in 
good  faith  in  contracting  the  marriage,  it  was  decided  that 
the  lawful  wife  and  the  wife  de  facto  were  e^ich  entitled  to 
one-half  of  the  community  property,  and  that  the  children 
of  each  marriage  were  entitled  as  heirs-at-law  to  succeed  to 
the  separate  property  of  their  father. 
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This  doctrine  enabled  Mrs.  Gaines  to  recover  the  estate 
of  her  father,  notwithstanding  her  mother  was  not  divorced 
from  her  first  husband  at  the  time  she  married  Daniel 
Clark. 

The  minor  being  incapable,  a  power  has  been  organized  by 
the  law  to  protect  him  and  give  him  a  representative.  The 
power  is  tutorship,  the  representative  a  tutor. 

To  understand  to  w'hat  sort  of  powder  a  minor  is  subjected, 
we  must  distinguish  three  hypotheses: 

Fi}'sL  When  father  and  mother  are  living,  the  minor  is 
subjected  to  paternal  i)ower  without  tutorship. 

Second.  One  of  the  parents  being  dead,  the  other  surviving, 
he  is  subjected  to  the  paternal  power  and  tutorship  at  the 
same  time. 

Third.  Both  parents  being  dead,  he  is  subjected  to  tutor- 
ship only.  Tutorship  is  a  protective  power,  as  its  name  in- 
dicates. ^^AppeUantur  eiiim  iatoreH  qnasi  Uiitore^y  atque  de- 
JensoreHy     (Inst.,  lib.  1,  tit.  13,  sec.  2.) 

In  the  organization  or  government  of  tutorship  there  are 
three  classes  of  agents,  three  orders  of  authorities :  First,  the 
tutor;  second,  the  family  meeting;  third,  the  under-tutor. 
I  omit  the  judicial  authority,  which,  however,  has  an  all  im- 
portant function  to  perform,  that  of  confirmation. 

The  tutor  is  the  executive  power ;  he  represents  the  minor. 
The  family  meeting  is  the  deliberative  body,  which  votes 
the  funds  and  holds  the  purse-strings.  The  under-tutor  is 
tlie  watchdog  or  supervisor  of  the  tutor. 

The  under-tutor  cannot  act  for  the  minor,  except  when  his 
intert*sts  are  opposed  to  that  of  the  tutor. 

The  tutor's  power  is  one  of  administration,  and  he  can  do 
all  acts  except  those  of  ownership;  they  require  the  advice  of 
a  family  meeting  and  the  approval  of  the  court. 

The  tutor,  therefore,  cannot  alienate  or  mortgage  the 
minor's  immovables,   nor  borrow   money   or  purchase  an 
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immovable  for  him,  nor  expend  more  than  his  annual 
revenues,  nor  compromise  his  rights  without  the  advice  of 
a  family  meeting,  homologated  by  the  court. 

lie  must  annually  invest  tlie  surplus  funds  of  the  minor 
in  state  bonds  or  mortgages.. 

The  family  meeting  is  comj)()sed  of  five  relations  designated 
bv  the  court.  Thev  assemble  in  a  notarv's  office,  and  after 
being  sworn,  deliberate  on  the  affairs  of  the  minor  in  the 
presence  of  the  under-tutor.  The  result  of  the  deliberations  is 
reduce<l  to  writing,  and  submitted  to  the  court  for  aj)proval. 

To  protect  the  minor  from  the  undue  inffuence  of  his 
tutor,  the  code  provides  that  "every  agreement  which  may 
take  place  between  the  tutor  and  the  minor  arrived  at  the 
age  of  majority,  shall  be  null  and  void,  unless  the  same  wa^ 
entered  into  after  the  rendering  of  a  full  account  and 
delivery  of  the  vouchers,  the  whole  being  made  to  appear, 
by  the  receipt  of  the  pei'son  to  whom  the  account  was 
rendered,  ten  days  [)revious  to  the  agreement."  (C.  C.  3()L) 

Nor  can  a  minor,  until  such  final  settlement,  make  a  gift 
to  his  tutor,  either  by  donation  inter  vivos,  or  testament. 
(C.  C.  470.) 

The  second  book  of  the  code  treats  of  things  and  the 
different  modifications  of  ownei-ship. 

The  idea  intended  to  be  conveved  bv  the  term  "thing" 
is  better  expre><sed  by  the  French  word  hien,  .  because 
"thing"  comprehends  all  created  ol)jects,  and  not  merely 
those  which  can  become  the  property  of  man. 

The  word  is  us(m1  in  the  code  to  designate  those  objects 
which  are  useful  to  man,  and  in  which  he  can  ac((uire  a 
right  of  proi>erty. 

Things  are  corporeal  and  incorporeal,  movable  and 
immovable. 

Things  are  immovable  by  their  nature,  such  as  lands:  or 
by  their  destination,  (u*  by  the  object  to  which  they  apply. 
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Things  placed  on  a  tract  of  land  by  the  owner  thereof,  for 
its  service  or  improvement,  are  immovable  by  destination ; 
they  are  movables  united  to  a  thing  immovable  by  nature ; 
hence  animals  intended  for  cultivation,  implements  of 
husbandry,  seed,  fodder,  and  manure  are  immovables  by 
destination.  The  villein  regardant,  at  the  common  law,  was 
an  immovable  by  destination.  Mills,  kettles,  vats,  and 
machinery,  and  such  movables  as  the  owner  has  perma- 
nently attached  to  a  building,  become  immovable  by  their 
physical  accession  to  the  soil.  The  attachment  is  considered 
permanent  if  the  movables  are  affixed  with  mortar  or 
plaster,  or  cannot  be  removed  without  being  broken  or 
injured  or  without  injury  to  the  building. 

It  is  thus  perceived  that  movables  may  be  immobilized. 
This  doctrine  applies  only  to  such  movables  as  are  placed 
on  the  land  for  its  service  or  improvement  by  the  owner  thereof; 
it  has  no  application  to  a  tenant  who,  by  virtue  of  article  2,726, 
has  a  "  right  to  remove  the  improvements  and  additions  which 
he  has  made  to  the  thing  let,  provided  he  leave  it  in  the  state 
in  which  he  received  it  But  if  these  additions  be  made  with 
lime  and  cement,  the  lassor  may  retain  them  on  paying  a  fair 
price."  To  convert  a  movable  into  an  immovable,  the  attach- 
ment must  be  for  a  permanent  purpose,  and  therefore  tree.s  in 
a  nursery,  for  sale,  are  not  immovables. 

It  seems  to  me  these  regulations,  for  simplicity  and  exact- 
ness, are  preferable  to  4he  complicated  and  uncertain  fixture 
doctrine  of  the  common  law. 

Things  which  are  immovable  from  the  object  to  which 
they  apply  are  incorporeal  rights,  such  as  the  usufruct  of 
an  immovable  thing,  a  servitude  established  on  an  im- 
movable estate,  or  an  action  for  the  recovery  of  such  estate. 
The  Roman  law  applied  the  terms  movable  and  immovable 
only  to  corporeal  objects,  but  the  ancient  French  law  ex- 
tended it  to  incorporeals. 
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The  French  lawyers  reasoned  that  a  right  in  itself  was  an 
abstraction  ;  that  its  existence  could  not  be  conceived  unles* 
it  was  realized  by  its  application  to  some  external  object. 

Hence  they  considered  it  perfectly  natural  to  qualify  the 
right  according  to  the  nature  of  the  object.  Hence  the 
maxim  to  be  found  in  Pothier :  ^' Actio  quae  tendit  ad  mobile 
mobUis  est ;  actio  quae  tendit  ad  immobile,  imTtiobUis  est."  {Pothier 
de  la  Commun,  No.  69.) 

Indeed,  the  absolute  right  of  property  in  an  immovable, 
scientifically  considered,  is  an  incorporeal  right.  It  is  the 
type,  the  standard  of  all  jura  in  re;  and  the  reason  why  it 
is  not  classed  as  an  immovable  from  the  object  to  which  it 
applies,  is  that  the  right  absorbs  all  the  utility  of  the  thing ; 
it  is  confounded  with  the  thing  which  is  the  material  repre- 
sentative of  the  right,  so  that  an  identification  takes  place 
between  the  right  of  property  and  the  thing  subjected  to  it  ;. 
and  hence  we  say  "my  house,"  in  order  to  express  the 
absolute  right  of  property  in  the  house.  The  right  is  thus 
materialized,  and  becomes  a  corporeal  thing,  and  is  classed 
as  an  immovable  bv  nature. 

Ownership  is  defined  in  our  code  to  be  "the  right  by 
which  a  thing  ])elongs  to  some  one  in  particular,  to  the  ex- 
clusion of  all  other  persons."  (Art.  488.)  This  definition  is 
drawn  from  Pothier.  The  owner  is  the  master  of  the  thing, 
the  doiJiinuSy  and  has  absolute  dominion  over  it. 

In  the  Institutes  of  Ciaius  and  Justinian,  there  is  no  defi- 
nition of  the  right  of  property  or  dominion,  while  Black- 
stone  describes  it  to  be  "that  sole  and  despotic  dominion 
which  one  man  claims  and  exercises  over  the  external 
things  of  the  world,  in  total  exclusion  of  the  right  of  any 
other  individual  in  the  universe."  (Vol.  i.,  p.  2.)  This 
smacks  so  strongly  of  Pothier,  that  one  is  tempted  to  suspect 
the  source  whence  the  polished  English  commentator  drew 
his  inspiration. 
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The  Louisiana  Code  divides  ownership  into  perfect  and 
imperfect.  Ownership  is  perfect  when  it  is  perpetual  and 
unincumbered  with  any  real  right  towards  any  third  person. 
It  is  imperfect  when  it  is  to  terminate  at  a  certain  time, 
or  on  a  certain  condition,  or  is  charged  with  any  real  right 
towards  a  third  person,  as  a  usufruct,  use,  or  servitude. 

Perfect  ownership  gives  the  right  to  use,  enjoy,  and  dispose 
of  the  thing  in  the  most  unlimited  manner,  provided  it  is 
not  used  in  a  way  prohibited  by  the  laws  or  ordinances. 
(Art.  491,  C.  C.)  This  description  of  the  rights  of  j)erfect 
ownership  corresponds  to  the  definition  of  ownership  given 
in  the  French  Code.  (Art.  544.) 

These  descriptions  are  drawn  from  the  civilians,  who 
have  improved  upon  the  Roman  idea  of  the  plena  potestas 
of  the  owner,  which  implied  the  power  to  use,  to  enjoy,  and 
to  abuse  his  property.  The  Latin  word  abiUi  did  not 
signify  a  reprehensible  use  of  the  property,  nor  its  destruc- 
tion, but  a  final  and  definitive  use  thereof  by  alienation; 
for  the  Roman  law  proclaimed  as  a  maxim,  ''  Ejypedit  rei 
publics^  re  sua  ne  quis  male  idatur.  (Just.,  p.  2,  De  his  qui  sui 
vd  alicji.) 

This  limitation  on  the  right  of  property  is  not  recognized 
in  Louisiana,  for  if  the  government  should  become  the 
judge  of  an  abuse  of  the  right  of  property,  it  would  not  be 
slow  to  constitute  itself  the  judge  of  its  use,  which  would  be 
destructive  of  the  true  idea  of  property  and  of  the  liberty 
of  its  owner. 

Ownership  carries  along  with  it  the  right  to  all  the 
thing  produces,  and  to  all  that  becomes  united   with   it, 

either  naturally  or  artificially.    This  is  called  the  right  of 
accession. 

The  exception  to  this  rule  is  that  of  a  bona  fide  possessor, 
who  is  entitled  to  the  fruits  and  revenues  of  property  so  long 
as  he  is  ignorant  of  the  defects  of  his  title.     He  is  a  bona  fide 
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possessor  who  possesses  as  owner  by  virtue  of  a  title  sufficient 
in  terms  to  transfer  the  property,  but  of  the  defects  of  wliich 
he  is  ignorant. 

The  following  estates,  or  real  rights,  may  be  carved  out  of 
absolute  ownership,  usufruct,  use,  habitation,  and  servitude: 

When  an  immovable  is  subject  to  a  usufruct,  the  owner  is 
said  to  possess  the  naked  ownership. 

Usufruct  is  the  right  of  enjoyment  of  a  thing,  the  property 
of  which  is  vested  in  another,  and  to  draw  from  the  same  all 
the  profits,  utility,  and  advantages  which  it  may  produce, 
without  altering  the  substance  of  the  thing. 

That  is  the  definition  of  a  perfect  usufruct,  and  api)lie.s 
to  land  or  other  proj)ei'ty,  which  can  be  enjoyed  without 
change  of  substance;  but  an  imperfect  usufruct  may  l)e 
established  on  things  wliich  would  be  useless  to  the  usufruc- 
tuary, if  he  did  not  consume  them,  such  as  money,  grain, 
liquors. 

Imperfect  usufruct,  therefore,  transfers  the  ownership  of 
things  subject  to  it,  but  the  usufructuary  is  bound  to  return 
to  the  owner  the  same  quantity,  quality,  and  value,  or  their 
estimated  price,  at  the  expiration  of  the  usufruct. 

Usufruct  is  an  incorporeal  thing,  because  it  consL^^ts  in  a 
right,  and  may  be  established  by  contract,  by  donation,  by 
testament,  or  by  law;  it  is  an  immovable  if  established  on 
an  immovable ;  a  movable  if  established  on  that  species  of 
pro{)erty. 

It  is  susceptiljle  of  alienation,  and  if  established  on  an 
immovable  it  can  be  mortgaged  ;  it  may  be  seized  for  debt, 
but  the  usufruct  given  by  law  to  parents  on  the  estate  of 
their  minor  child  is  exemj)t  from  seizure. 

It  expires  at  the  death  of  the  usufructuary,  and  any  words 
of  inheritance  contained  in  the  title  estiiblishing  it  are  con- 
sidered not  written.  It  is  a  real  right,  but  is  also  a  personal 
servitude,  in  the  sense  that  its  duration  is  limited  by  the  life 
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of  a  person,  and  it  is  not  transmissible;  and  if  tliat  person  ])e 
a  corporation,  the  usufruct  is  limited  to  thirty  years,  the 
policy  of  the  law  forbidding  a  perpetual  divorce  of  the  usu- 
fruct from  the  naked  ownership. 

The  right  of  use  is  also  a  real  right,  but  a  personal  servi- 
tude; it  is  a  rostricted  usufruct;  it  is  the  right  given  to  any 
one  to  make  a  gratuitous  use  of  a  thing  belonging  to  another, 
or  to  exact  such  portion  of  the  fruits  it  produces  as  is  neces- 
sary for  his  personal  want^  and  those  of  his  family. 

The  right  of  habitation  is  also  a  real  right,  but  a  personal 
servitude ;  it  is  the  right  of  dwelling  gratuitously  in  a  house 
the  property  of  another. 

Both  of  these  rights  are  extinguished  in  the  same 
manner  a.s  the  usufruct;  they  are  exclusively  personal 
rights,  and  cannot  be  alienated  or  leased  or  seized  under 
execution. 

Servitudes  which  affect  lands  are  of  two  kinds:  personal, 
consisting  of  usufruct,  use,  and  habitation,  which  terminate 
with  the  life  of  the  beneficiary ;  real  or  predial,  being  those 
which  the  owner  of  an  C'^tiite  enjoys  on  the  neighboring 
estate,  for  the  benefit  of  his  own  estate.  They  are  called 
predial  because  they  are  due  from  one  estate  to  another, 
and  not  to  the  owner  personally. 

There  must  be  two  different  estates  belonging  to  two  different 
persons;  and  if  the  servitude  is  established  in  favor  of  the 
person  w^ho  is  owner,  and  not  of  his  estate,  it  is  personal,  and 
expires  with  his  life. 

The  predial  servitude  is  purely  an  accessorial,  incorporeal 
real  riglit,  which  has  no  existence  separate  from  the  land 
which  it  qualifies,  and  therefore  cannot  be  sold  or  mortgaged 
separate  from  the  land  to  which  it  adheres ;  and  it  remains 
the  same,  whatever  change  may  take  place  in  the  owners  of 
the  two  estatas ;  nor  is  it  susceptible  of  usefruct  or  of  l)eing 
itself  subjected  to  another  servitude. 
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Its  chief  characteristic  is  its  passivity.  It  consists  in 
paiiendo  non  in  facienido.  The  owner  of  the  servient  estate 
is  not  required  to  do  anything;  to  abstain  or  to  tolerate 
are  his  duties. 

JServitutein  non  ea  natura,  ui  aliquid  facias  quis,  sed  vi 
aliquid  patiatur  aut  no7i  faciat.  (Pomponius,  1.  15,  p.  1,  Dig. 
de  sei'uitiU.) 

The  principal  predial  servitudes  are  the  rights  of  light,  of 
view,  of  drip,  of  drain,  of  support,  of  passage,  of  way,  of  con- 
ducting water,  of  drawing  water,  of  pasture,  of  burning 
brick,  of  taking  earth  or  sand,  etc.  An  essential  condition 
of  their  existence  is  vicinit v,  so  that  a  direct  relation  between 
the  two  estates  can  be  established. 

The  code  divides  servitudes  into  three  classes:  1,  Urban 
and  rural;  2,  continuous  and  discontinuous;  3,  apparent 
and  non-apparent ;  but  writers  add  a  fourth  class,  termed  by 
them  positive  and  negative. 

1.  Urban  servitudes  are  established  for  the  use  of  houses, 
whether  situated  in  the  city  or  country,  while  those  for  use 
of  lands  are  termed  rural. 

2.  Apparent  servitudes  are  such  as  am  be  seen  by  exterior 
works  or  signs,  such  as  a  door,  window,  or  aqueduct.  Non- 
apparent  servitudes  are  such  as  have  no  exterior  sign  of 
their  existence,  such  as  the  restriction  on  the  right  to  build. 

3.  A  continuous  servitude  is  one  whose  use  is  or  may  be 
continual  without  the  act  of  man,  such  as  aqueduct,  drain, 
view ;  a  discontinuous  or  interrupted  servitude  is  such  as 
needs  the  act  of  man  to  be  exercised,  such  as  right  of  way. 

4.  Rigorously  speaking,  all  servitudes  are  negative,  as  they 
do  not  require  the  owner  of  the  servient  estate  to  do  any- 
thing ;  but  a  negative  servitude  is  where  neither  the  owner 
of  the  dominant  nor  of  the  servient  estate  is  required  to  do 
anything,  as,  for  instance,  not  to  build  ;  while  a  positive  ser- 
vitude exists  where  the  owner  of  the  dominant  estate  is  re- 


PAPER  READ  BY  THOMAS  J.  SEMMES.  257 

quired  to  do  something,  as,  for  instance,  to  pass  over  the  land, 
and  imposes  on  the  owner  of  the  servient  estate  submission 
to  some  act. 

AVhether  servitudes  could  be  acquired  by  prescription  was 
matter  of  grave  discussion  among  Roman  writers.  Paulus 
says:  '^ Incorporales  tamen  sunt,  ef  ideo  usit  mm  capiuntur ;''  in 
France  the  maxim  prevailed,  ''  Nidle  aervihule  sans  fitre." 

Our  code  provides  that  continuous  and  api)arent  servitudes 
may  be  acquired  by  possession  of  ten  years,  while  continu- 
ous non-apparent  servitudes,  and  discontinuous  or  inter- 
rupted servitudes,  whether  apparent  or  not,  can  only  be 
acquired  by  title. 

Continuous  non-apparent  servitudes  and  discontinuous 
servitudes  cannot  be  acquired  by  prescription,  because  there 
are  no  external  works  or  signs  which  reveal  their  existence; 
and  not  l)eing  public  or  manifest,  one  of  the  essential  con- 
ditions of  possession  as  the  foundation  of  prescription  fails, 
for  "such  possession  must  be  continuous,  uninterrupted, 
peaceable,  public,  and  unequivocal."  (C.  C,  art.  3487.) 

Besides,  the  law  presumes  that  all  acts  of  interrupted  ser- 
vitudes— such,  for  instance,  as  the  act  of  passing  over  lands — 
are  allowed  bv  tolerance,  and  are  the  result  of  familiaritv 
and  good  neighborhood,  and  therefore,  being  precarious 
aciSy  they  do  not  constitute  legal  possession.  This  is  good 
policy,  for  otherwise  the  right  of  property  would  be  defiant, 
egoistic,  intractable,  and  forbid  the  allowance  of  good 
offices. 

There  is  no  other  jm  in  re  or  modification  of  title  to 
property  recognized  by  the  law  than  those  I  have  mentioned ; 
hence  the  simplicity  and  intelligibility  of  titles  in  Louisiana. 

There  are  no  trusts  or  trustees,  no  separation  of  the 
equitable  from  the  legal  title,  because  there  is  no  distinction 
between  law  and  equity ;  there  are  no  contingent  remainders, 
or  executory  devises,  or  springing  uses;  no  rule  in  Shelley's 
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case ;  no  feoffees  to  uses ;  no  Chudleigh's  case,  with  its  scirdiUa 
jwria — a  notion  as  imaginary  as  the  Utopia  of  Sir  Thomas 
Moore. 

The  only  estates  known  in  Louisiana  are  the  absolute 
property  or  fee-simple  title;  the  usufruct,  which  corresponds 
in  the  main  to  the  common  law  life  estate;  the  rights  of  use 
and  habitation,  and  the  servitudes ;  for  a  lease  of  immov- 
able property  is  not  an  estate  in  the  land,  but  a  personal 
contract. 

A  mortgage  is  not  a  conveyance  of  the  land,  but  a  mere 
pledge,  the  title  remaining  in  the  mortgagor,  and  therefore, 
in  case  of  his  death,  a  sale  of  the  mortgaged  property  to  pay 
debts  made  by  order  of  the  probate  court,  transfers  im  unin- 
cumbered title  to  the  purchaser,  the  mortgage  being  shifted 
from  the  property  to  the  proceeds  of  sale. 

The  fact  is,  a  mortgage  right  is  not  a  jm  in  re;  that  is  to 
say,  it  has  no  independent  existence  whidi  effects  a  dismem- 
berment of  the  dominicm  or  absolute  ownership,  like  usufnict, 
use,  or  servitude,  but  it  is  an  accessorial  real  right,  which 
restrains  and  limits  the  full  and  free  exercise  of  the  power 
of  the  owner.  In  addition  to  the  mortgage,  the  code  author- 
izes immovables  to  be  affected  by  the  contract  of  antichresis, 
which  in  some  particulars  resembles  a  mortgage. 

It  differs  from  a  j)ledge,  because  that  species  of  contract  is 
confined  to  movables.  It  differs  from  a  mortgage,  because  the 
antichresis  creditor  must  be  put  in  possession;  and  in  this 
respect  it  partakes  of  the  character  of  pledge,  or  a  Welsli 
mortgage,  but  the  antichn^sis  merely  confers  on  the  creditor 
the  right  of  reaping  the  fruits  and  revenues  of  the  immovable 
given  him  in  pledge.  It  does  not,  like  the  pledge  or  mortgage, 
vest  in  him  a  riglit  of  preference  over  other  creditors  on  the 
afvpus  of  the  propcTty,  and  therefore  he  has  no  power  to 
cause  the  pro])erty  to  be  seized  and  sold  in  default  of  pay- 
ment. 
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Possession  also  is  a  real  right.  What  is  the  foundation  of 
possession,  has  excited  much  controversy  and  metaphysical 
discussion.  Some  regard  possession  as  a  condition  of  fact, 
others  a  condition  of  right;  certain  it  is  that  juridical  posses- 
sion is  different  from  the  mere  fact  of  detention  or  corporeal 
prehension. 

Juridical  possession  is  physical  detention  or  control,  accom- 
panied by  the  animus  or  will  to  appropriate  as  owner ;  the 
will  to  appropriate  as  owner  vitalizes  physical  detention,  and 
converts  it  into  juridical  possession. 

A  man  who  possesses  a  thing  for  another,  merely  repre- 
sents another,  and  his  possession  is  the  possession  of  that 
other ;  he  has  no  possession  of  his  ow^n. 

Possession,  animo  dominiy  is  recognized  by  law ;  it  is  pro- 
tected by  the  right  of  self-defense,  by  the  right  of  action,  and 
by  the  right  of  juridical  assistiince  to  uphold  it;  it  ripens 
into  ownership  by  the  effect  of  time;  and  if  in  good  faith,  the 
possessor  is  entitled  to  the  fruits  gathered  during  his  occu- 
pancy. 

As  I  have  said,  there  are  no  other  real  rights  or  indepen- 
dent jura  in  re  or  dismemberments  of  ownership  than  those 
I  have  mentioned ;  but  the  field  for  the  modification  of  per- 
sonal relations  to  property  by  contract  is  almost  unlimited. 
It  is  important  to  bear  this  in  mind,  because  the  difference 
between  a  real  and  personal  right  is  capital.  Real  right  pro- 
duces dmninium ;  personal  only  obligatio ;  the  former  makes 
the  proprietor ;  the  latter,  the  creditor. 

The  owner  of  a  real  right  advances  towards  the  thing, 
which  is  its  direct  object,  all  powerful  and  absohite,  without 
the  meiliation  of  any  debtor;  hence  he  .can  follow  it  into 
whosesover  hands  it  may  be.  He  is  entitled  to  it  in  preference 
to-  creditors,  and  it  is  indivisible  as  against  all  persons.  Very 
different  is  a  personal  obligation.  The  creditor  cannot  follow 
in  the  hands  of  third  persons  the  property  alienated  by  the 
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debtor.  He  has  no  greater  right  than  other  creditors,  prior  or 
posterior  to  him,  since  all  hold  by  the  same  title,  ex  permna 
debitorin;  and  his  right  is  divided  on  the  debtor's  decease 
into  as  many  fractions  as  there  are  heirs;  for  the  person  of 
the  debtor  is  then  juridiailly  divided  into  as  many  persons 
as  there  are  heirs. 

I  now  turn  to  the  diflerent  modes  of  acquiring  ownership, 
treated  of  in  the  third  book  of  the  code. 

The  code  enumerates  three  modes  of  ac(|uisition  : 

1.  Succession,  legal  or  testamentary. 

2.  By  the  effect  of  obligations. 

3.  By  the  operation  of  law. 

In  the  Roman  law  a  contract  did  not  effect  a  change  of 
title  to  property,  the  object  of  the  contract.  This  change  of 
title  was  only  produced  by  some  fact  posterior  to  the  contract, 
such  as  deliverv.  In  Louisiana  the  translation  of  title  to  a 
determinate  thing  is  the  direct  and  immediate  effect  of  the 
contract. 

When  the  object  of  the  contract  is  not  a  determinate  thing, 
but  only  one  of  a  species,  it  is  delivery  which  effects  the  trans- 
fer of  ownership. 

Things  are  acc^uired  by  gratuitous  or  onerous  title.  When 
I  give  a  value  in  exchange  for  what  I  acquire,  it  is  an  acqui- 
sition by  onerous  title.  Donation  is  a  mode  of  acquiring  by 
gratuitous  title. 

There  are  many  differences  between  these  two  modes  of 
act^uisition.  A  sale  is  formed  by  mere  consent  of  the  parties 
proved  in  any  mode.  Donation  is  a  solemn  contract  which 
can  onlv  be  proved  bv  an  authentic  act;  that  is  tosav,  bv  an 
act  passed  in  the  presence  of  a  notary  and  two  witnesses. 
Such  an  act  is  closely  assimilated  to  a  judicial  record,  and 
constitutes  full  proof  against  the  parties.  Any  other  form  of 
donation  inter  vivos  is  null,  except  tlie  manual  gift  of  cor- 
])oreal  movables  accompanied  by  delivery. 
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In  onerous  contracts,  anv  condition  contrary  to  law  and 
good  morals  vitiate  them ;  while  in  donations,  such  condi- 
tions are  reputed  not  written ;  the  donations  stand,  but  the 
conditions  are  null. 

There  is  a  greater  capacity  to  dispose  or  acquire  by  oner- 
ous, than  by  gratuitous  title.  For  instance,  none  of  the 
limitiitions  contained  in  articles  1,481,  1,483,  1,486,  1,488, 
1,489  and  1,490  apply  to  sales  between  the  same  parties. 
Article  1,481  prohibits  a  gift  to  a  concubine  exceeding  one- 
tenth  of  the  estate  of  the  donor. 

Article  1,483  prohibits  gifts  to  natural  children  by  their 
father  beyond  what  is  necessary  for  maintenance,  whenever 
the  donor  leaves  legitimate  descendants. 

Article  1,486  prohibits  gifts  to  natural  children  by  their 
father  in  excess  of  one-fourth  of  the  estate  of  the  donor,  if 
he  leave  legitimate  ascendants,  or  brothers,  or  sisters,  or 
descendants  from  them ;  or  in  excess  of  one-tliird,  if  he 
leave  more  remote  collateral  relations.  In  all  cases  in 
which  the  father  gives  to  natural  children  the  portion  per- 
mitted him  by  the  law  to  dispose  of,  he  is  obliged  to  give  the 
rest  of  his  property  to  his  legitimate  relations,  or  to  some 
public  institution ;  every  other  disposition- is  null.  (Art.  1,487, 
C.  C.)  It  is  manifest  that  the  policy  of  such  enactments  is  in 
the  interest  of  morality  and  of  society.  Immorality,  which 
darkens  the  soul,  impairs  the  freedom  of  gratuitous  disposi- 
tion. 

Article  1,489  prohibits  donations  to  the  professionally 
attending  surgeons,  physicians,  or  ministers  of  the  gospel, 
if  made  during  the  last  illness  of  the  donor. 

Article  1,490  avoids  a  donation  made  to  a  stranger,  when 
the  laws  of  his  country  prohibit  a  similar  donation,  in  favor 
of  a  citizen  of  Louisiana. 

On  the  other  hand,  sales  between  husband  and  wife  are 
prohibited,  while  donations  are  all6wed. 

17 
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Things  are  also  acquired  by  universal  title  or  particular 
title. 

I  acquire  a  universality  when  a  person  transmits  to  iiie 
not  such  an  object  rather  than  another,  but  the  whole  or  the 
universality  of  his  property,  or  an  aliquot  part  of  the  whole, 
such  as  a  third  or  a  fourth  of  all  his  property. 

I  acquire  by  particular  title  when  a  person  gives  to  me 
one  or  many  determinate  things,  considered  individually 
or  isolatedlv. 

The  interest  in  this  distinction  consists  principally  in 
the  obligation  imposed  on  those  who  acquire  by  universal 
title  to  pay  the  debts  of  their  author ;  while  no  such  obli- 
gation is  attached  to  an  acquisition  by  particular  title. 

The  universitaa  juris  occurs  when  one  man  is  invested 
with  the  legal  clothing  of  another,  becoming,  not  at  succes- 
sive periods,  but  at  the  same  moment,  imo  idu,  subject  to  all 
his  liabilities,  and  entitled  to  all  his  rights. 

To  constitute  universal  succession,  the  transmission  of 
the  aggregate  of  rights  and  duties  must  take  place  at  the 
same  moment  and  in  virtue  of  the  same  legal  capac*ity  in 
the  recipient. 

The  succession  of  an  assignee  in  bankruptcy  to  all  the 
property  of  the  bankrupt  is  a  universal  succession,  although 
he  is  liable  for  debts  only  to  the  extent  of  the  assets. 

In  consequence  of  the  difference  between  realty  and  per- 
sonalty at  common  law,  there  is  no  universal  succession^ 
though  there  is  a  succession  under  universal  title,  as  the  title 
to  all  the  personalty  vests  in  the  executor  or  administrator, 
and  all  the  realty  in  the  heir.  Besides  universal  legatees  or 
instituted  heirs,  there  are  legatees  under  universal  title,  where 
a  testator  bequeaths  a  half  or  a  third  of  all  his  immovables 
or  all  his  movables,  or  a  fixed  proi)ortion  of  all  his  immov- 
ables or  of  all  his  movables.  (C.  C.  art.  1,612.)  Such  legatee 
by  universal  title  is  bound  for  his  proi)ortion  of  debts. 


PAPER  READ  BY  THOMAS  J.  SE3IMES.  2()3 

Inheritance  is  a  universal  succession  occuring  at  death. 
The  heir,  or  group  of  heirs,  if  there  be  more  than  one, 
represents  the  dead  man  and  at  the  moment  of  his  death ; 
is  clothed  with  his  entire  legal  person,  and  steps  into  all 
his  rights  and  duties.  Such  inheritance  is  expressed  by  the 
French  axiom,  "  Ije  mart  sai^it  le  I'if" 

It  is  one  of  the  most  imi)ortant  principles  of  the  civil  law 
that  the  debts  are  a  charge  on  the  universality  of  goods,  on 
the  entire  patrimony,  and  not  on  any  specific  object  separ- 
ately considered — "^«  alienum  est  onus  nniversi  poirimoniiy 
non  certarmn  reruvi" 

Intestate  succession  is  in  general  a  mode  of  acquisition 
by  universal  title ;  the  exception  to  the  transmission  of  the 
universalitv  to  the  intestate's  heirs,  is  the  successoral  return 
provided  for  in  articles  908  and  909. 

These  articles  also  constitute  the  only  exception  to  the 
rule  mentioned  in  article  885,  which  declares  "that  the  law 
does  not  take  into  consideration  the  origin  or  the  nature  of 
the  proi)erty  in  order  to  regulate  the  succession." 

Articles  908  and  909  provide  "that  ascendants,  to  the 
exclusion  of  all  others,  inherit  the  immovables  given  by 
them  to  their  children  or  their  descendants  of  a  more 
remote  degree,  who  die  without  posterity,  when  these 
objects  are  found   in  the  succession." 

"Ascendants  have  also  the  right  to  take  from  the  succes- 
sion of  their  child  or  descendant,  who  dies  without  issue, 
the  dowry  they  may  have  settled  in  money  upon  her." 

Succession  is  the  transmission  of  the  universality  of  rights 
and  obligations  of  the  deceased  to  his  heirs.  ("  Hserediias  nihil 
aliud  est  qxiam  successio  in  universum  jus  qux>d  defundv^  habuit") 

There  are  three  sorts — testamentary,  legal,  and  irregular. 
The  legal  succession  is  founded  on  legitimate  blood  relation- 
ship; the  irregular  is  that  established  by  law  in  favor  of 
certain  persons,  or  of  the  state,  in  default  of  relations. 
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Natural  children,  duly  acknowledged,  but  not  adulterous 
or  incestuous  bastards,  are  irregular  heirs.  They  inherit  from 
their  mother,  to  the  exclusion  of  all  relations  except  lawful 
children.  Thev  inherit  from  their  father,  to  the  exclusion  of 
the  state  only. 

In  what  are  called  the  customary  provinces  of  France,  in 
ancient  times,  there  was  no  such  thing  as  testamentary  heir. 
In  those  provinces  it  was  said :  "  Hseredes  gignimtw\  iron  scrib- 
untnr"  or  "  Deus  h^t!red>em  facere  potest,  non  homo." 

The  Louisiana  Code  admits  the  institution  of  an  heir  bv 
testament,  as  was  the  fashion — I  might  almost  say  the  passion 
— in  ancient  Rome;  for  a  singular  horror  of  dying  intestate 
-characterized  the  Roman. 

This  vehement  distaste  for  an  intestacy,  to  which  Roman 
society  remained  constant  for  so  many  ages,  has  been  attri- 
buted to  the  unnatural  distribution  of  property  by  the  ancient 
jus  civile^  which  recognized  only  three  orders  of  successors — 
unemancipated  children,  the  nearest  grade  of  the  agnate 
kindred,  and  the  gentiles. 

Emancipated  sons  were  excluded  by  the  nearest  grade  of 
the  agnate  kindred,  and  no  part  of  the  inheritance  w^as  given 
to  any  relative  united  to  the  deceased  through  female  de- 
scents. 

All  other  branches  of  the  familv  were  excluded,  and  the 
inheritance  went  to  the  gentiles,  or  entire  body  of  Roman 
citizens  bearing  the  same  name  as  the  deceased. 

In  the  ascertainment  of  heirship,  the  ciril  law^  method  of 
computing  degrees  of  consanguinity  is  adopted. 

In  case  of  brothers  and  sisters  of  the  whole  and  half  blood 
inheriting  from  one  another,  the  succession  is  first  divided 
equally  between  the  paternal  and  maternal  lines.  German 
brothers  and  sisters  take  part  in  both  lines;  the  paternal  and 
maternal  brothers  and  sisters  each  in  their  respective  lines 
only. 
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A  succession  is  acquired  by  the  heir,  legal  or  testamentary, 
immediately  on  the  death  of  the  deceased.  He  is  seized  from 
that  moment  of  the  entire  estate,  real  and  personal. 

By  the  Roman  law,  and  under  the  Code  of  1808,  which 
was  the  fii-st  attempt  at  codiiBcation  in  Louisiana,  until  the 
acceptance  or  renunciation  of  the  heir,  the  succession  was 
considered  a  fictitious  being,  hareditus  jacenSy  rej)resentiiig  in 
every  respect  the  deceased. 

But  the  Code  of  1825  considers  the  heir  as  having  succeeded 
to  the  deceased  frorr^  the  instant  of  his  death.  Yet  the  right 
of  the  heir  is  in  suspense  until  he  accepts  or  rejects  the  succes- 
sion ;  if  he  accepts  he  is  considered  as  having  succeeded  to  the 
decea.sed  at  the  moment  of  liis  death ;  if  he  renounces,  he  is 
considered  as  never  having  acquired  the  succession,  and  the 
next  heir  succeeds,  as  if  he  were  originally  tlie  nearest  heir. 

But  some  heirs  are  unworthy;  as,  for  instance,  those  con- 
victed of  having  killed  or  attempted  to  kill  the  deceased. 

The  unworthv  heir  remains  seized  of  the  succession  until 
deprived  of  it  by  a  judgment  declaring  him  unworthy. 

Children  are  forced  heirs,  so  that  donations  inter  invos  or 
Tfiortis  causa  cannot  exceed  two-thirds  of  the  disposer's  prop- 
erty, if  he  leaves  one  child,  one-half  if  he  leaves  two  children, 
or  one-third  if  he  leaves  three  or  any  greater  number. 

Father  and  mother,  if  their  be  no  children,  are  forced  heirs 
to  the  extent  of  one-third.  On  the  death  of  the  donor,  if  the 
donations  made  during  his  life  exceed  the  disposable  por- 
tion, the  forced  heir  can,  by  suit  for  reduction  of  donations, 
compel  the  donees  to  make  good  his  legitime. 

So  that  if  a  man  gives  eway  in  his  lifetime  $100,000,  and 
dies  insolvent,  his  child  may  recover  one-third  of  the  amount 
from  the  donees.  This  right  is  personal  to  the  heir,  and  can- 
not be  exercised  bv  creditors  of  the  donor;  nor  can  it  be  ex- 
ercised  until  the  death  of  the  donor,  for  it  is  a  right  to  that 
portion  of  the  donor's  estate  reserved  by  law  to  his  heir. 
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Forced  heirs  are  so  called  because  the  donor  cannot  de- 
prive them  of  their  portion  of  the  estate  reserved  to  them 
by  law,  which  is  called  the  legitime. 

They  may  be  dej)rived  of  the  legitime  by  disinherison 
for  one  of  the  causes  enumerated  in  Arts.  1,021  and  1,()2.S  of 
the  code,  which  must  be  expressed  in  the  will,  and  its  exist- 
ence proved.  Among  such  causes  is  mentioned  the  mar- 
riage of  a  minor  without  consent  of  parents. 

If  the  heir  chooses  to  accept  the  succession  uncondition- 
ally, there  is  no  inventory,  no  administration,  no  expense ; 
he  is  put  in  possession  at  once,  and  represents  the  person  of 
the  deceased,  and  as  such  is  liable  for  all  his  obligations, 
whether  the  property  inherited  be  sufficient  or  not  to  pay 
them. 

If  the  heir  is  a  minor,  or,  being  a  major,  prefers  an  admin- 
istration, he  accepts  with  benefit  of  inventory.  In  such 
case  he  is  not  put  into  possession  until  the  estate  is  wound 
up  by  an  administrator,  who  takes  an  inventory  and  gives 
bond,  and  then  the  heir  receives  any  surplus  remaining  as 
the  result  of  the  liquidation.  Acceptance  with  -benefit  of 
inventory  means  that  the  obligations  of  the  heir  are  to  be 
limited  to  the  value  of  the  estate  inherited  bv  him.  Hence 
an  inventory  is  made  of  the  effects  of  the  succession,  and 
thev  are  sold  under  order  of  court,  and  the  heir  incurs  no 
responsibility  to  creditors  beyond  the  amount  coming  into 
his  hands.  An  unconditional  acceptance  renders  the  heir 
absolutelv  liable  for  all  the  debts  of  the  deceased,  whether 
the  property  inherited  be  sufficient  for  that  purpose  or  not ; 
there  is  no  inventory  in  that  case,  and  no  administration; 
hence  a  minor  cannot  accept  a  succession  unconditionally. 

The  svstem  of  administration,  whether  bv  an  executor  or 
administrator,  is  similar  to  that  in  other  states,  except  that 
the  title  or  legal  seizin  of  all  the  property,  real  and  personal, 
is  vested  in  the  heir,  the  administrator  having  possession, 
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lowever,  for  the  purpose  of  administration,  and  the  probate 
court  orders  its  sale  to  pay  debts  and  legacies. 

If  there  are  two  or  more  heirs,  they  inherit  equal  shares, 
-and  become  liable  each  for  his  virile  share  of  the  obliga- 

a 

tions  of  the  deceased.  In  other  words,  all  the  obligations 
of  the  deceased,  except  such  as  are  indivisible,  are  split  into 
as  many  fractions  as  there  are  heirs,  who  become,  in  fact, 
separate  debtors. 

The  consequences  of  this  splitting  are,  1st,  each  heir  is 
only  bound  for  his  virile  share ;  2d,  if  one  heir  becomes 
insolvent,  it  is  the  loss  of  the  creditor.  This  supposes  that  the 
heirs  have  accepted  unconditionally — that  is  to  say,  without 
benefit  of  inventory ;  for  if  the  estate  is  under  administra- 
tion in  the  hands  of  an  executor  or  administrator,  the  in- 
solvency of  one  heir  does  not  affect  the  creditor  of  the 
deceased ;  and  even  if  the  heirs  should  accei)t  the  succession 
unconditionally,  the  creditor,  by  demanding  a  separation  of 
patrimony — ^that  is  to  say,  a  separation  of  the  property  of  the 
-deceased  from  that  of  the  heirs — can  by  that  means  prevent 
the  creditors  of  the  heir  from  being  paid  out  of  the  assets 
of  the  deceased,  to  the  prejudice  of  the  creditors  of  the 
deceased.  Such  separation  of  patrimony  can  also  be  de- 
manded by  the  creditors  of  the  heirs. 

But  if  the  object  of  the  obligation  be  not  susceptible  of  a 
divided  execution,  then  it  is  said  to  be  indivisible,  and  each 
heir  Ls  liable  for  the  whole. 

In  point  of  practice,  this  splitting  of  obligations  does  not 
occur  except  in  cases  where  the  heirs  are  all  majors,  and 
accept  the  succession  unconditionally,  and  take  possession 
of  its  effects  without  benefit  of  inventory.  In  all  other  cases 
there  is  a  judicial  administration,  and  the  administrator  or 
executor,  as  to  creditors,  represents  the  entire  succession, 
4md  the  property,  real  or  personal,  in  his  possession,  is  sold, 
«nder  decree  of  court,  to  pay  debts  and  legacies. 
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But  an  executor  is  regarded  as  the  mandatary  of  the  tes- 
tator. It  is  a  peculiar  sort  of  agency,  as  it  commences  at  the 
period  when  all  other  agencie^s  terminate. 

If  tlie  succession  be  testamentary,  and  the  instituted  or 
testamentary  heirs  receive  different  shares  of  the  universality 
of  the  succession — say  one  is  heir  for  half,  one  for  a  quarter, 
and  two  others  for  one-eighth  each — the  obligations  of  the 
deceased  are  split  in  the  same  proportions,  and  the  heirs 
are  liable  for  debts  in  those  proportions. 

A  legatee,  unless  he  be  a  legatee  under  universal  title,  is 
not  responsible  for  debts ;  he  cannot  obtain  his  legacy  until 
the  debts  are  paid.  The  difference  between  a  testamentary 
heir  and  a  legatee  is  that  the  latter  does  not  participate  in 
the  universality  of  the  succession.  He  takes  by  particular 
title,  and  therefore  does  not  represent  the  universum  jns  of 
the  deceased. 

Entailments,  called  by  the  civilians  "substitutions,"  as 
well  as  trusts  or  fdei  commissa^  are  prohibited.  "Every 
disposition  by  which  the  donee,  the  heir,  or  the  legatee  is 
charged  to  preserve  or  to  return  a  thing  to  a  third  person, 
is  null  even  with  regard  to  the  donee,  the  instituted  heir, 
or  the  legatee."  (C.  C.  1,520.) 

The  term  "substitution"  is  derived  from  Sfub  instiintio,  or 
secondary  institution  of  heir ;  as,  for  instance,  I  give  to  A, 
and  if  he  die  without  heirs,  the  estate  is  to  go  to  B. 

To  constitute  a  substitution,  three  things  are  required  : 

1.  An  obligation  to  preserve  the  thing. 

2.  To  preserve  it  until  the  death  of  the  donee. 

3.  To  deliver  it  at  the  death  of  the  donee  to  another  person. 
Such  a  disposition,  it  is  perceived,  ties  up  the  property, 

prevents  its  alienation,  and  designates  who  shall  succeed  as 
heir  on  the  death  of  the  donee. 

The  prohibition  of  the  code  embraces,  with  the  substitu- 
tions  and  fidei  cominism  of  the  Roman,  Spanish,  and  French. 
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laws,  the  trust  estates  of  the  English  chancery  system. 
The  prohibition  was  made  in  the  interest  of  public 
order,  to  preserve  the  simplicity  of  titles,  which  were 
all  allodial. 

The  distinction  between  a  substitution  and  the  donation 
of  the  usufruct  to  one  person  and  the  naked  i)roperty  to 
another  is  that,  in  the  latter  case,  the  naked  property  vests 
immediately,  and  there  must,  therefore,  be  some  person  in 
esse  at  the  time  the  donation  goes  into  effect,  having  capacity 
at  that  time  to  receive  it ;  whereas  the  person  who  is  to  take 
under  a  substitution  may  be  unknown  to  the  donor,  or  may 
not  be  in  existence  at  the  time  of  the  execution  of  the 
donation. 

Wills  are  treated  of  in  the  code  under  the  title  of  dona- 
tions jnortis  causa. 

The  olographic  will  requires  no  witnesses.  It  must  be 
entirely  written,  dated,  and  signed  by  the  hand  of  the 
testator. 

The  olographic  will  is  of  Roman  origin.  It  was  authorized 
by  the  Emperors  Theodosius  and  Valentinian,  but  subse- 
quently Justinian,  in  the  107th  Novel,  required  witnesses, 
unless  the  will  was  executed  by  an  ascendant  for  the  sole 
purpose  of  making  a  partition  of  his  entire  estate  among 
his  descendants.  By  an  ordinance  of  Louis  XIII.,  in  1620, 
olographic  wills  were  permitted ;  but  in  the  droit  ecrit 
provinces,  the  parliaments,  having  refused  to  register 
the  ordinance,  it  was  never  enforced.  It  was  not  until 
the  Code  Napol^n  was  promulgated,  that  a  will  in  the 
olographic  form,  without  witnesses,  was  valid  throughout 
France. 

Franyois  Xavier  Martin,  Chief  Justice  of  Louisiana,  died 
in  1846,  leaving  an  olographic  will  executed  in  1844,  when 
he  had  become  blind,  and  remained  so  till  his  death.  Its 
validity  was  questioned  for  want  of  capacity  on  the  part  of 
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a  blind  man  to  make  an  olographic  will,  and  because  he 
could  not  read  what  he  had  written,  and  he  could  not  WTite 
without  the  ai>sistance  of  others  to  guide  his  hand.  After 
the  most  elaborate  discussion  and  a  careful  scrutiny  of  the 
conflicting  views  of  foreign  jurists,  the  Supreme  Court 
maintained  the  will,  partly  because  the  testator  himself, 
having  evinced  his  opinion  by  writing  the  will,  had  great 
weight  as  an  authority.     (State  vs.  Martin,  2  A.  080.) 

The  code  allows  a  soldier  in  the  field  to  execute  a  will  in 
presence  of  a  commissioned  officer  and  two  witnesses.  It 
must  be  signed  by  the  testator,  and  remains  operative  for 
six  months  after  the  emergency  has  ceased. 

The  nuncupative  will,  if  executed  before  a  notary,  ma^t 
be  attested  bv  three  witnesses,  otherwise  bv  five. 

It  is  called  nuncupative  because  it  is  read  aloud  by  or  to 
the  testator  in  presence  of  the  witnesses.  A  will  not  so  read 
is  called  mystic,  and  being  signed  must  be  presented  by  the 
testator  to  a  notary,  and  sealed  up  in  presence  of  seven 
witnesses.  Persons  under  sixt^^en  years  of  age,  and  women, 
cannot  be  witnesses.  .  At  sixteen,  a  man  or  woman,  married 
or  unmarried,  has  capacity  to  make  a  will. 

The  exclusion  of  women  as  witnesses  is  attributed  to  the 
influence  of  the  sacra  geiitilica  of  ancient  Rome,  when  wills 
were  executed  subject  to  the  confirmation  of  {mblic  assem- 
blies, to  which  women  were  not  admitted — "afe  fmuiibits  officiis 
civilibus  vcl  puhlich  remohr.'" 

A  testament  clothed  with  the  formalities  prescribed  by  the 
law  of  the  place  of  its  execution  will  be  enforced  in  Louisiana, 
both  as  to  real  and  pei-sonal  i)roperty,  although  it  would  be 
void  as  to  form,  if  executed  in  the  state.  This  doctrine  ap- 
plies even  to  citizens  of  the  state  who  make  wills  abroad.  A 
will  becomes  void  on  the  birth  of  a  child  posterior  to  its  exe- 
cution ;  so  that  a  married  man  with  a  fruitful  wife  might 
have  to  make  a  dozen  wills  in  asmanv  vears:  and  even  then 
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the  birth  of  a  posthumous  child  would  frustrate  his  testa- 
mentary aspirations,  so  that  one  may  die  apparently  testate, 
yet  become  intestate  by  an  event  occurring  after  death. 

In  point  of  law,  however,  a  child  conceived,  if  subsequently 
bom  alive,  is  reputed  to  have  been  born  at  the  date  of  con- 
ception, and  therefore  the  posthumous  child  in  the  case  sup- 
posed is  reputed  born  before  its  parents  death.  Although 
husband  and  wife  during  marriage  may  make  donations  to 
one  another,  such  donations  are  revocable  at  the  pleasure  of 
the  donor ;  but  thev  cannot  bv  the  same  will  or  act  of  dona- 
tion  make  to  each  other  mutual  or  reciprocal  donations  or 
bequests ;  nor  can  two  or  more  persons  make  a  will  in  one 
and  the  same  act.  These  prohibitions  are  founded  on  the 
absolute  revocabilitv  of  all  wills  and  of  donations  inter  vivos' 
between  married  persons.  Reciprocal  wills,  or  donations 
between  married  persons  in  the  same  act,  carry  the  implica- 
tion of  mutual  understanding  or  agreement,  which  is  antag- 
onistic to  absolute  freedom  of  revocation. 

Marriage  alone,  either  of  man  or  woman,  will  not  revoke 
a  will ;  nor  can  the  testator,  by  any  provision  in  the  will, 
prevent  its  revocation  bj^  the  subsequent  birth  of  a  child. 

No  gift  rmw^M  coum  can  be  made  otherwise  than  by  testa- 
ment.    Every  other  form  is  abrogated.  (C.  C.  1,750.) 

A  donation  intei'  vivos  can  comprehend  only  the  present 
property  of  the  donor.  If  it  comj)rehends  future  acquired 
property,  it  is  null  as  to  that. 

A  donation  inter  vivos  is  an  act  by  which  the  donor  divests 
himself  at  present  and  irrevocably  of  the  thing  given.  He 
may  stipulate  for  the  return  of  the  thing  to  him  in  case  he 
survive  the  donee  and  his  descendants ;  and  he  mav  revoke 
the  donation  for  ingratitude  on  the  part  of  the  donee — that  is 
to  say,  if  the  donee  attempt  to  take  his  life,  or  is  guiltj'  of 
cruel  treatment  or  of  crimes  towards  him,  or  if  he  has  re- 
fused him  food  in  distress.  ((\  C.  1,500.) 
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The  donor  cannot  reserve  to  himself  the  usufruct  of  the 
thing  given ;  but  on  the  other  hand  he  cannot  divest  himself 
of  all  his  property ;  and  therefore,  unless  he  reserve  enough 
for  his  subsistence,  the  entire  donation  is  void.  (( '.  C.  1,407.) 
The  law  will  not  allow  him  to  strip  himself  omnium 
bonorum. 

There  is  some  modification  of  the  rules  governing  dona- 
tions iyiter  vivos  in  general,  when  those  donations  are  made  in 
favor  of  marriage  to  the  husband  or  wife  by  fathers,  mothers, 
or  other  ascendants,  and  even  by  strangers.  In  such  dona- 
tions, the  donor  may  give  the  whole  or  a  part  of  the  property 
he  shall  have  on  the  dav  of  his  decease  for  the  benefit  of  the 
parties  to  the  marriage,  and  in  case  the  donor  survive  the 
donee,  for  the  benefit  of  the  children  or  other  descendants 
to  proceed  from  that  marriage.  Such  donations  may  em- 
brace property  acquired, and  to  be  acquired;  and  they  are 
irrevocable  only  in  the  seii^e  that  the  donor  can  no  longer 
dispose  of  the  objects  comprised  in  the  donation  by  gratui- 
tous title,  but  he  retains  the  full  liberty  of  selling  and  mort- 
gaging, unless  he  has  formerly  renounced  that  right. 

It  is  perceived  that  this  class  of  donations  is  peculiar.  In 
a  donation  infer  vivos  proper,  the  donor  divests  himself  at 
present  and  irrevocably  of  the  thing  given,  and  it  cannot 
embrace  future  accjuired  property ;  whereas,  the  donation  in 
favor  of  marriage  may  embrace  present  and  future  property, 
and  is  revocable  to  the  extent  to  which  the  power  to  alienate 
is  reserved  to  the  donor,  and  inures  to  the  benefit  of  children 
not  in  esse  at  the  date  of  the  donation;  and  in  case  the  donee 
dies  without  children  or  descendant*^,  the  donation  is  of  no 
effect. 

It  is  a  hvbrid  donation,  called  bv  the  French,  VinstitvJtion 
contradvelk'   or  the  institution  of  heir  bv  contract. 

It  confers  an  eventual  right  to  the  succession  of  the  donor, 
who  cannot  give  away  or  bec^ueath  his  property  to  a  third 
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person,  though  he  may  sell  it;  unless  he  has  expressly  de- 
barred himself  of  that  right;  but  while  the  donor  is  alive, 
the  donee  has  no  right  in  the  property,  and  in  this  respect 
his  interest  resembh^s  that  of  a  presumptive  heir.  His  right 
is  a  right  to  the  faculty  of  becoming  heir,  if  he  is  alive  at 
the  death  of  the  donor. 

There  is  also  a  limitation  on  the  power  of  married  per- 
sons to  make  donations  to  one  another,  where  the  donor  has 
children  by  a  previous  marriage.  In  such  case  the  donor 
can  give  to  the  new  spouse  only  one-third  of  his  estate. 
(Act  of  1882.) 

A  second  marriage,  where  there  are  children  of  the  pre- 
ceding marriage,  destroys  the  power  of  the  party  contracting 
it  to  dispose  of  the  property  given  or  bequeathed  to  him  or 
her  by  the  deceased  spouse.  Such  property  on  the  second 
marriage  is,  by  operation  of  law,  vested  in  the  children  of 
the  first  marriage,  and  the  spouse  who  marries  again  has 
only  the  usufruct  of  it.  (C.  C.  Arts.  1,752, 1,753.)  These  pro- 
visions are  of  Roman  origin.  The  Justinian  Code  and  the 
98th  Novel  first  limited  the  power  of  donation  in  case  of 
second  marriage.  This  power  was  still  further  contracted 
by  Theodosius  the  Great,  and  Theodosius  the  Second,  and 
Valentian  the  Third. 

The  object  of  a  marriage  contract  in  Louisiana  is  to  desig- 
nate the  property  constituting  the  dowry,  which  the  wife 
brings  to  the  husband  to  support  the  expenses  of  the  mar- 
riage. Whatever  property  is  declared  in  the  marriage  con- 
tract to  belong  to  the  wife,  or  to  be  given  to  her  on  account 
of  the  marriage,  by  other  persons  than  the  husband,  is  a 
part  of  the  dowry.  Such  property  is  called  dotal.  It  can 
only  be  settled  by  a  marriage  contract,  evidenced  by  authen- 
tic act  executed  before  marriage.  In  no  other  form  is  it 
valid,  nor  can  it  be  executed  after  marriage,  nor  can  the 
•dowry  be  increased  during  the  marriage. 
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The  income  of  dotal  property  belongs  to  the  husband^ 
to  help  him  to  support  the  charges  of  the  marriage.  He 
alone  has  the  administration  of  it. 

As  a  general  rule,  dotal  immovables  are  inalienable  dur- 
ing the  marriage.  The  marriage  contract  may  allow  them 
to  be  sold,  but  in  such  case  their  value  must  be  invested  in 
other  immovables,  which  become  dotal.  The  purchaser, 
however,  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money. 

Under  special  circumsUmces  the  wife,  with  the  assent  of 
her  husband,  and  on  the  authorization  of  the  judge  of  her 
domicile,  given  after  an  examination  apart  from  lier  hus- 
band, may  mortgage  dotal  property  to  raise  money  for  her 
own  use  and  benefit. 

The  wife  may  also,  with  the  consent  of  her  husband,  pro- 
vide for  the  establishment  of  their  children  by  gifts  of  dotal 
property.  The  court,  however,  may  order  the  sale  of  dotal 
immovables  at  public  auction,  when  necessary  for  the  main- 
tenance of  the  family  or  for  the  payment  of  ante-nuptial 
debts  of  the  wife,  or  for  the  purpose  of  making  heavy  re- 
pairs, indispensably  necessary  for  the  preservation  of  the 
immoval)les  settled  as  dowrv. 

The  obligations  of  the  husband  in  respect  to  dotal  prop- 
erty are  those  of  an  usufructuary.  He  becomes  owner 
of  the  movables  valued  in  the  marriage  contract,  unless 
the  contrary  is  declared.  lie  is  obliged  to  restore  the 
movables  or  their  value  on  the  dissolution  of  the  marriage, 
and  the  wife  has  a  legal  mortgage  on  the  immovables,  and  a 
privilege  on  the  movables  of  her  husband,  for  the  restitution 
of  her  dowry.  A  legal  mortgage  is  a  right  of  mortgage 
given  by  law  witliout  any  stipulation  of  the  parties.  It  is 
also  called  tacit,  because  it  is  established  by  law,  without  the 
aid  of  any  agreement.  The  wife  has  also  a  legal  mortgage 
for  the  restitution  of  her  paraphernal  property;  so  has  a 
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minor  on  the  immovables  of  his  tutor,  and  persons  inter- 
dicted on  the  immovables  of  their  curators.  Formerly  this 
legal  or  tacit  mortgage  affected  all  the  immovables  of  the 
debtor  in  the  state,  without  registration ;  now,  provision  is 
made  for  recording  the  evidence  of  claims  to  which  the  law 
attaches  a  right  of  mortgage,  and  thereby  the  inconveniences 
of  the  tacit  mortgage  system  have  been  reached. 

All  property  belonging  to  the  wife  at  the  time  of  mar- 
riage, or  inherited  by,  or  given  to  her  after  the  marriage,  is 
her  sei)arat^  property,  and  is  called  paraphernal  or  extra  dotal. 
Her  husband  has  no  interest  whatever  in  it,  nor  has  she  any 
interest  in  the  property  owned  by  him  at  the  time  of  the  mar- 
riage, or  subsequently  inherited  or  acquired  by  donation. 

The  wife  is  entitled  to  the  administration  of  her  paraphernal 
property,  and  to  the  enjoyment  of  the  revenues  and  fruitsr 
thereof;  but  she  cannot  alienate  or  mortgage  it  without  the 
consent  of  her  husband.  If  he  administers  it  against  her  will, 
he  is  accountable  for  all  the  fruits  and  revenues  received  by 
him,  and  she  can  restrain  him  from  further  interference;  but 
he  is  not  responsible  for  the  ante-nuptial  debts  of  the  wife. 

Every  marriage  contracted  in  the  state  superinduces  of 
right  the  conjugal  partnership  or  community  of  acquets 
and  gains,  if  there  be  no  stipulations  to  the  contrary  in  the 
marriage  contract. 

All  property  which  is  not  dotal  or  paraphernal  belongs  to- 
the  community;  that  is  to  say: 

First.  The  fruits  of  the  property  of  which  the  husband 
has  the  administration  and  enjoyment  of  right  or  in  fact. 
This  includes  the  revenues  of  the  husband's  separate  prop- 
erty, and  of  the  wife's  paraphernal  property,  if  she  allows 
him  to  administer  it. 

Second.  The  produce  of  the  labor  or  industry  of  the  hus- 
band or  wife.  This  includes  every  sj)ecies  of  profit,  the 
result  of  toil  or  talent. 
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Third.  All  j)roi)erty  purchased  by  husband  or  wife,  unless 
it  be  as  an  inyestnient  of  paraphernal  funds. 

Fourth.   All   donations  infer   vivoa  or  viortw  causa  made 
jointly  to  both  husband  and  wife. 

Fifth.  The  value  of  the  iraprovements  put  on  the  separate 
property  of  either  spouse,  and  paid  for  with  funds  of  the 
community.  During  the  marriage,  the  title  to  the  com- 
munity property  is  vested  in  the  liusband.  He  is  the  head 
and  master  of  the  community.  He  disposes  of  its  revenues 
and  alienates  its  property  without  the  consent  of  his  wife; 
but  he  cannot  give  it  away,  except  for  the  establishment  of 
the  children  of  the  marriage;  he  may,  however,  make  par- 
ticular gifts  of  movable  effects. 

If  the  husband  should  sell  or  otherwise  dispose  of  the 
community  property  for  the  purpose  of  defrauding  his  wife, 
she  is  entitled  to  restitution  against  him  or  his  heirs  on  the 
dissolution  of  the  community.  The  title  of  the  wife  to  any 
special  or  proprietary  interest  does  not  vest  until  the  disso- 
lution of  the  community;  until  then  she  has  only  a  con- 
tingent  and  eventual  right  in  one-half  of  such  of  the  acquets 
and  gains  as  may  be  found  in  the  possession  of  the  com- 
munity at  its  termination.  Even  then  her  right  is  contin- 
gent on  her  acceptance  of  the  community,  which  involves 
resi)onsibility  for  one-half  the  debts,  uidess  she  accepts  with 
benefit  of  inventory,  which  she  niav  now  do.  If  she  does 
not  accept,  she  is  as  much  a  stranger  to  the  property  as  if  no 
community  had  ever  existed. 

The  community  is  dissolved  by — 1,  death  of  either  spouse; 
2,  a  judgment  annulling  a  putative  marriage;  3,  a  judgment 
giving  to  the  heirs  of  an  absentee  provisional  possession  of  his 
estate:  4,  a  separation  of  property,  which  is  effected  by  a 
judgment  in  an  action  instituted  by  the  wife  for  that  purpose, 
or  flows  as  a  necessary  consequence  from  a  judgment  of  separa- 
tion a  mensa  ct  thoro,  or  of  divorce  a  vinculo  mairimonxL 
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It  i^5  only  the  wife  who  can  institute  an  action  for  separa- 
tion of  property,  and  thereby  dissolve  the  community;  this 
right  is  given  to  her  when  the  disorder  of  her  husband's 
affairs  induces  her  to  believe  that  his  estate  is  insufficient  to 
meet  her  claims  against  him,  or  when  he  neglects  to  reinvest 
the  dotal  effects  according  to  law,  or  when  he  is  insolvent, 
and  she  desires  to  preserve  for  herself  and  her  children  the 
fruits  of  her  industry.  Such  fruits  would  otherwise  fall  into 
the  community,  and  be  subject  to  seizure  for  the  husband's 
debts. 

The  policy  of  the  law  favors  the  community,  and  there- 
fore a  separation  of  property  sought  for  can  only  be  decreed 
by  a  court  of  justice,  after  hearing  all  the  parties,  and  on 
proof  of  the  requisite  facts.  The  community  of  Louisiana  is 
of  Spanish  origin  and  is  much  more  simple  than  that  of 
France. 

Time  forbids  a  discussion  of  the  theory  of  obligations. 
f^or  that  reason  I  confine  myself  to  a  meagre  statement  of  a 
few  elementary  principles. 

A  civil  obligation  is  defined  in  the  code  to  be  a  legal  tie, 
which  gives  the  party  with  whom  it  is  contracted  the  right 
of  enforcing  its  performance  by  law. 

The  sources  of  obligation  are  five :  1,  contract ;  2,  quasi- 
contract  ;  3,  offense ;  4,  quasi-ofiense ;  5,  the  law. 

It  is  said  by  Maine  that  the  Greek  word  nomos  (law)  doas 
not  occur  in  Homer. 

The  terms  "  contract "  and  "  obligation  of  contract "  are 
not  to  be  found  in  the  English  Bible  or  in  the  writings  of 
Lord  Coke ;  Shakespeare  makes  Hamlet  say,  in  alluding  to 
the  marriage  of  his  mother, 

"  O  such  a  deed 
Ah  from  the  lx)dy  of  contraction  plucks  the  ven-  soul  I " 

but  the  expression  refers  to  the  exceptional  contract  of  mar- 
riage between  royal  persons.    "  Agreement"  and  "  covenant " 

18 
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Were  the  law  terms  used  by  common  law  writers  until 
within  the  last  two  hundred  year,  and  PowqH,  in  the  present 
century,  was  the  first  common  law  author  of  a  treatise  on 
contracts. 

Yet  neither  the  term  **  agreement  '*  nor  *'  covenant  '  con- 
veys the  full  and  complete  idea  of  a  contract  as  understood 
by  the  civilians ;  for  a  contract  gives  rise  to  civil  obligations, 
and  is  therefore  classed  as  one  of  the  sources  of  obligations ; 
and  the  dominant  idea  of  a  civil  obligation  is  the  "jurii<  vin- 
cidum  quo  necessUcUe  astritigimiir  alicajus  rei  soUendx,  aeairi- 
dum  nostras  dvitatis  jura.^^ 

The  absence  of  this  juris  vinculum  from  an  "agree- 
ment "  or  "  covenant,"  for  any  reason  whatever,  deprives  it 
of  the  character  of  a  contract,  because  it  is  not  susceptible  of 
execution  by  an  appeal  to  the  public  force  of  the  country 
through  its  judicial  tribunals.  It  is  for  this  reason  that  the^ 
public  debt  of  a  nation,  the  holdei's  of  which  have  no  right 
of  action,  does  not  fall  within  the  category  of  civil  obligations. 
The  public  debt  is,  as  Hamilton  said,  "A  pro[)erty  subsisting 
in  the  faith  of  the  government.  Its  essence  is  promise.  Its 
definite  value  depends  upon  the  reliance  that  the  promise 
will  be  definitely  fulfilled."  The  government  represents  the 
public  probity,  and  its  high  mission  and  weighty  responsi- 
bilities afford  guarantees  which  satisfy  creditors  as  well  as 
societv  itself. 

Tliere  are  two  elements  neeessarv  to  constitute  an  ob- 
ligation : 

First.  The  juris  vinculum,  by  which  an  obligor  can  be 
sued  in  a  court  of  justice,  and  compelled  by  the  public 
force  to  comj)ly  with  his  obligation. 

Scnnid.  It  must  exist  before  one  or  more  determinate  per- 
sons on  the  one  side,  and  one  or  more  determinate  persons 
on  the  other  side.  It  is  essentially  individual  and  relative, 
and  must  not  be  confounded  with  ireneral  dutv  to  societv. 
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It  is  true  there  is  a  general  obligation  not  to  assail  a 
man's  person  or  property;  but  this  is  an  obligation  com- 
mon to  all  persons,  and  is  of  a  negative,  not  of  a  positive, 
character,  and  does  not  bind  one  determinate  person  to 
another  determinate  person.  On  the  contrary,  it  is  obliga- 
tory upon  all  persons  towards  one  another..  It  is  called 
social  duty,  and  is  only  the  respect  due  to  real  rights. 

1.  Quasi-contracts  are  the  lawful  and  i)urely  voluntary 
acts  of  a  man,  from  which  there  results  any  obligation 
whatever  to  a  third  person,  and  sometimes  a  reciprocal 
obligation  between  the  parties. 

This  class  of  obligation  arises  from  lawful  act^,  and  not 
from  agreements.  Illustrations  of  (^uasi-contracts  are  the 
obligations  arising  when  a  man,  of  his  own  accord,  under- 
taken the  management  of  the  affairs  of  another,  under 
circumstances  from  which  no  agency  can  be  inferred.  His 
obligations  as  negoiiormn  geMor  are  those  of  a  (juasi-contract; 
the  obligation  to  restore  money  paid  or  received  in  error  is 
a  quasi-contract;  all  the  e(iuitable  doctrine  that  no  man 
shall  enrich  himself  at  the  expense  of  another  comes 
under  this  hetid.  An  heir  benefited  by  a  third  ,person's 
jmyment  of  his  ancestor  s  debts,  although  j)ayment  is  not 
made  at  the  request  of  the  heir  or  ancestor,  is  bound  by  a 
quasi-contract  to  reimburse  the  amount  so  paid.  Hence  it 
is  perceived  the  quasi-contract  is  not  the  implied  contract 
of  the  common  law,  which  presupposes  the  request  of  the 
party  who  receives  the  benefit.  The  obligation  of  the 
quasi-contract  results  from  benefit  actually  received  from 
a  lawful  act  done  without  request. 

2.  An  offense  is  an  illegal  act  done,  with  intent  to  injure. 

3.  A  quasi-offense  is  an  unlawful  act  done  unintention- 
allj",  the  result  of  negligence  or  imprudence. 

The  injury  resulting  from  an  offense  or  quasi-offense  gives 
ri.se  to  an  obligation  to  repair  it.     The  code  scntentiously 
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declares  that  *'  every  act  whatever  of  man  that  causes  dam- 
age to  another  obliges  him  by  whose  fault  it  happened  to 
repair  it." 

4.  Illustrations  of  obligations  resulting  from  the  operation 
of  the  law  are  the  obligation  to  pay  taxes,  and  in  Louisiana 
the  obligation  to  allow  your  neighbor,  in  cities,  to  rest  nine 
inches  of  his  wall  on  your  land. 

It  is  considered  by  civilians,  that  the  classification  I  liave 
mentioned  embraces  «verv  conceivable  condition  of  feet 
giving  rise  to  civil  obligations. 

I  i)retermit  also  the  doctrine  of  privileges,  a  i)rivilege  be- 
ing a  right  which  the  nature  of  the  debt  gives  to  the  cred- 
itor, and  which  entitles  him  to  be  preferred  to  other  creditors, 
even  those  who  have  mortgages.  It  is  conferred  by  law,  and 
cannot  be  created  by  contract. 

The  privilege  is  either  general — that  is  to  say,  it  affects 
all  the  propeily  of  the  debtor,  or  all  his  movables — or  is 
special — that  is  to  say,  is  applicable  to  a  particular  object, 
as  in  the  case  of  the  vendor,  who  has  a  privilege  on  the 
thing  sold  for  the  unpaid  price. 

While  a  privilege  may  affect  movables,  a  mortgage  cannot; 
for  movables  are  not  susceptible  of  mortgage. 

The  general  privileges  on  all  tlie  property  of  the  debtor 
are  funeral  charges,  judicial  charges,  expenses  of  the  last 
illness,  wages  of  ser^^ants,  and  siilaries  of  clerks  for  the  year 
past,  and  so  much  as  is  due  for  the  current  year. 

The  dotal,  but  not  the  paraphernal,  rights  of  the  wife  are 
secured  by  a  general  privilege  on  all  the  movables  of  the 
husband. 

A  debt  for  supplies  of  provisions  to  the  debtor  or  his  fam- 
ily during  the  last  six  months  by  retail  dealers  is  entitled  to 
a  similar  privilege.  In  addition  to  the  privilege  given  to 
the  vendor  for  the  unpaid  price  of  the  object  sold,  the  law 
implies  in  the  contract  of  sale,  and  in  eveiy  commutative  or 
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synallagmatic  contract,  a  resolutory  condition,  which  gives 
either  party  the  right  to  sue  for  a  revocation  of  the  contract 
in  case  the  other  fails  to  comply  with  his  engagements. 
Both  the  privilege  of  the  vendor  and  the  resolutory  condition 
were  unknown  to  the  Roman  law ;  for  after  delivery,  that 
law  abandoned  the  vendor  selling  on  credit  to  the  good  faith 
of  the  purchaser,  and  refused  a  resolution  of  the  sale  for 
non-payment  of  the  price,  unless  the  pactum  commimmwm 
had  been  expressly  stipulated. 

The  privilege  of  the  vendor  and  the  resolutory  condition 
are  the  conception  of  the  modern  civilians,  who  say  that 
both  rights  are  visceral  to  the  contract  of  sale  {adharent 
riacerihiui  rei),  and  therefore  exist,  unless  renounced  in  terms 
not  to  be  mistaken. 

In  conclusion,  I  must  barely  allude  to  the  third  mode  of 
accjuisition — the  operation  of  the  law. 

Under  this  head  is  embraced  acquisition  by  accession, 
occupancy,  prescription,  and  the  perception  of  fruits  by  a 
bona  fide  possesspr.  The  Code  of  1S08  admitted  seven  modes 
of  acquisition.  The  existing  code  has  included  in  one  class, 
"  the  operation  of  the  law,"  all  other  modes  than  succession 
and  the  effect  of  obligations. 

The  right  of  accession  is  the  right  of  the  owner  of  a  thing 
to  all  that  it  produces,  or  becomes  united  to  or  incorporated 
with  it,  either  naturally  or  artificially ;  as,  for  instance,  fruits, 
accretions,  or  the  union  of  two  things  by  adjunction,  as  a 
picture  to  a  frame ;  or  by  specification,  as  where  a  block  of 
marble  has  been  converted  into  an  Apollo  by  a  sculptor;  or 
by  commixtion  or  confusion,  as  in  the  case  of  the  mixture 
of  wines  belonging  to  different  proprietors. 

Acquisition  by  occupancy  requires  no  comment,  nor  does 
that  by  prescription.  I  should  remark,  however,  that  there 
are  two  kinds  of  prescription :  one  termed  liberative,  which 
discharges  a  person  from  debt;  the  other  called  acquisitive. 
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because  thereby  property  is  acquired.  The  liberative  pre- 
scription differs  from  the  common  law  Statute  of  Limitations 
in  this,  that  it  is  extinctive  in  its  character,  and  therefore  is 
defined  in  the  code  as  one  of  the  modes  of  extinguishing 
obligations.  Hence  it  is  not  the  debtor  alone  who  can  plead 
prescription,  as  is  the  case  at  common  law,  but  creditors,  and 
all  other  persons  who  may  have  an  interest  in  acquiring  an 
estate  or  extinguishing  an  obligation  may  plead  it,  even 
though  the  debtor  should  refuse  to  make  the  plea  or 
renounce  it. 

The  perception  of  fruits  by  a  bona  fide  possessor  is  a  mode 
of  acquisition,  because,  although  he  is  not  owner,  yet, 
believing  himself  to  be  so,  the  law  gives  him  the  fruits  of  the 
thing  in  his  possession,  while  he  is  ignorant  of  the  defects 
of  his  title. 


R  E  P  O  RT 


OP  THE 


COMMHTEE  ON  JURISPRUDENCE  AND  LAW  REFORM. 


To  THE  President  of  the  American  Bar  Associa- 
tion : — The  Committee  on  Jurisprudence  and  Law  Reform 
respectfully  report  as  follows,  in  reference  to  the  several 
subjects  confided  to  them,  by  the  Association : 

I. — ^The.  Form  of  Acknowledgements  of  Deeds  and 
OTHER  Instruments  affecting  Real  Estate,  and  the 
Mode  of  Executing  and  Attesting  Wills. 

At  thfe  first  Annual  Meeting  of  the  Association,  held 
August,  1878,  this  committee  was  instructed  to  inquire 
into  and  report  upon  the  present  condition  of  the  law 
touching  the  acknowledgment  of  instruments  relating  to 
real  estate,  with  such  suggestions  as  they  might  deem  ex- 
pedient, looking  to  greater  uniformity  in  the  forms  of 
acknowledgment  and  the  certification  thereof,  and  also  to 
make  like  inquiry  and  report  in  reference  to  the  laws  of 
the  several  states  relating  to  the  execution  of  wills. 

The  committee  reported  at  length  on  the  above  subjects 
at  the  Annual  Meeting  held  in  August,  1879,  and  a  resolu- 
tion recommended  by  the  committee  was  adopted  by  the 
Association,  declaring  its  judgment  in  favor  of  the  desira- 
bility of  securing,  by  legislation  in  the  several  states, 
uniformity  in  the  acknowledgment  and  authentication  of 
instruments  relating  to  real  estate,  and  in  the  mode  of  exe- 
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cuting  and  attesting  wills.  The  subject  was  again  referred 
to  this  committee,  with  a  direction  to  the  Local  Councils  to 
co-operate  with  it  in  the  preparation  of  forms  of  acknowl- 
edgment and  of  regulations  as  to  the  execution  and  attesta- 
tion of  wills,  with  a  view  to  securing  such  uniformity,  such 
forms  to  be  reported  to  the  Association. 

Progress  was  reported  by  the  committee  at  the  meetings 
of  the  Association  held  in  1880  and  1881.  After  a  full  con- 
sideration of  the  subject,  the  committee  determined  to  submit 
to  the  Local  Councils  a  form  for  the  acknowledgment  of  deeds 
and  instruments  affecting  real  estate,  embodied  in  the  draft 
of  an  act  to  be  submitted  to  the  several  legislatures  of  the 
states.  (The  proposed  act  is  Schedule  A,  following  the  reso- 
lution (No.  1)  annexed  to  this  report,  post  p.  303.) 

In  the  judgment  of  the  committee,  it  was  inexpedient  to 
attempt  anything  in  the  way  of  legislation  as  to  acknowl- 
edgments beyond  the  simple  and  single  act  herewith  sub- 
mitted ;  and  the  replies  received  from  the  Local  Cduncils,  so 
far  as  they  have  reported  to  the  committee,  confirm  this 
opinion.  Some  of  the  members  of  the  Local  Councils  have 
given  valuable  suggestions  looking  towards  a  more  complete 
uniformity  as  respects  all  the  incidents  of  transfers  of  real 
estate,  but  legislation  upon  a  subject  as  to  which  so  great  a 
diversity  of  views  exists,  must  necessarily  be  wisely  matured 
and  cautiously  adopted,  and  the  proposed  act  is  a  single  step 
towards  a  desirable  simplification  and  uniformity  in  the 
whole  system  of  transfers  of  real  estate. 

The  following  explanatory  remarks  are  submitted  in  con- 
nection with  the  act : 

1.  The  act,  as  to  form  of  acknowledgments,  is  for  obvious 
reasons  perviiss-ive  and  not  mandatory. 

2.  The  direction  as  to  caption  is  given  instead  of  a  form 
of  caption,  for  the  reason  that  in  some  states  instruments  are 
recorded  by  county  officers,  and  in  others  by  town  officers; 
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and  while  it  is  advisable  that  every  acknowledgment  t^hould 
name  the  state  within  which  it  is  taken,  it  is  unnecessarv  to 
name  in  addition  any  other  place  than  that  division  of  the 
state  within  which  it  is  executed,  having  reference  to  the 
recording  system  in  force  in  the  state. 

3.  The  form  requires  the  officer  taking  the  acknowledg- 
ment to  certify  to  the  personal  appearance  before  him  of  the 
person  executing  the  instrument  and  making  the  acknowl- 
edgment, and  to  the  identity  of  the  person  described,  and 
who  executed  the  instrument,  with  the  person  making  the 
acknowledgment ;  and  includes  in  the  acknowledgment  the 
declaration  by  the  person  making  it,  that  it  was  his  free  act 
and  deed.  These  would  seem  to  be  the  essential  and  suffi- 
cient elements  of  the  certificate. 

4.  The  provision  in  respect  to  married  women  conforms 
to  the  existing  law  in  many  of  the  states,  and  to  the  statute 
of  Xe^v  York,  passed  May  5,  1879,  Laws  1879,  p.  327. 

5.  The  form  as  to  corporations  and  joint  stock  associations 
will  apply  equally  to  cases  where  the  instrument  is  signed  by 
two  officers  of  the  corporation  and  acknowledged  by  only 
one  of  them,  as  where  it  is  signed  by  one  alone. 

The  responses  received  by  the  committee  to  a  circular  ad- 
dressed to  the  Local  Councils  were,  with  few  exceptions,  in 
favor  of  the  proposed  act.  Some  suggestions  were  made  in 
view  of  local  statutes,  usages,  and  decisions,  or  of  constitu- 
tional provisions  existing  in  some  of  the  states,  which  may 
make  slight  modifications  in  the  forms  advisable  in  those 
states;  but  the  committee  is  prepared  to  recommend  the 
adoption  by  the  Association  of  the  resolution  herewith 
presented,  sanctioning  the  proposed  forms.  (hSee  resolution 
(No.  1),  post  p.  303.) 

In  reference  to  wills,  the  committee  were  of  opinion  that 
it  was  best  to  confine  the  effort  to  be  made  at  present  in  the 
direction  of  greater  freedom  in  their  execution,  to  a  recom- 
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mendatioii  looking  to  the  permission  by  tlie  legislatures  of 
the  several  states,  of  the  making  of  olographic  wills  as  they 
are  now  sanctioned  in  some  of  the  states.  Accordingly,  a 
draft  act  was  prepared  and  submitted  to  the  Local  Councils, 
^a<s  follows : 

An  Act  relating  to  WilU. 

Any  instrument  purporting  to  be  a  will,  wholly  written, 
signed,  and  dated  by  the  testator,  shall  be  as  valid  and 
effectual,  to  all  intents  and  purposes,  as  if  the  same  were 
executed  and  attested  as  a  will,  in  the  manner  now  required 
by  law. 

The  following  note  was  appended  : 

5.  Olographic  wills  are  in  some  states  admitted  to  pro- 
bate without  further  authentication,  and  it  would  seem  ad- 
visable that  the  permissive  i)rovisions  of  the  proi>osed  act 
should  be  generally  adopted. 

The  last  mentioned  act  did  not  receive  the  concurrence  of 
the  Local  Councils  to  an  extent  sufficient  to  warrant  the 
committee  in  asking  the  Association  to  take  any  action  in 
reference  to  it,  nor  is  the  committee  prepared  to  recommend 
at  present  any  effort  to  secure  uniformity  of  legislation  as  to 
the  mode  of  executing  and  attesting  wills.  It  will  probably 
be  wiser  to  limit  the  recommendation  of  the  Association  to 
the  matter  of  acknowledgments,  than  to  attempt  to  promote 
changes  in  respect  both  to  deeds  and  wills.  But  the  com- 
mittee renews  the  suggestion  made  in  its  report  of  August, 
1879,  in  favor  of  the  general  adoption  of  an  act  substantially 
embodying  the  {)rovisions  of  the  i)rcsent  Statute  of  Wills  in 
England,  relating  to  the  execution  of  wills,  the  text  of  which 
is  as  follows : 

"  Ami  be  it  further  enacted,  That  no  will  shall  be  vahd  un- 
less it  shall  be  in  writing,  and  executed  in  manner  herein- 
after mentioned ;  that  is  to  say,  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  other  pei'son  in  his 
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presence,  and  by  his  direction  ;  and  sudi  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time ;  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  shall  be  necessary." 
(And  see  the  Wills  Act  Amendment  of  1852,  as  to  what  shall 
be  deemed  signing  "  at  the  foot  or  end  "  of  the  will. 

II.  Laws  of  Marriage  and  Divorce. 

At  the  meeting  of  the  Association  held  in  1879,  the  Com- 
mittee on  Jurisprudence  were  requested  to  prepare  and 
report  a  synopsis  of  the  laws  of  marriage  and  divorce  in  all 
the  states  and  territories  and  the  District  of  Columbia,  with 
such  recommendations  as  they  might  deem  expedient  for 
bringing  about  more  uniformity  in  such  legislation. 

In  obedience  to  this  instruction,  vour  committee  have 
gathered  a  large  mass  of  information  relating  to  this  subject, 
and  are  in  possession  of  the  materials  necessary  for  the  pre- 
paration of  such  a  synopsis.  The  publication  of  such  a  docu- 
ment^ however,  covering  probably  not  less  than  a  hundred 
pages  of  our  transactions,  would  seem  to  us  (juite  an  umieces- 
sary  expense,  as  the  greater  part  of  what  it  would  contain  is 
-already  in  print  and  readily  accessible  in  a  convenient  form. 
A  principal  branch  of  the  subject,  an  analysis  of  the  various 
statutory  enactments  and  adjudications  of  the  different 
states,  relating  to  divorce  and  alimony,  is  fully  treated  of  in 
a  volume  contributed  to  the  jurisprudence  of  this  country  by 
Mr.  William  H.  Browne,  a  member  of  the  Philadelphia  Bar, 
and  published  in  1872.  Some  interesting  statements  on  the 
general  topic  of  the  law  of  marriage  and  divorce  as  now 
•existing  in  this  country  may  also  be  found  in  Mr.  Benjamin 
Vaughan  Abbott^s  new  work,  entitled  Jndgc  and  Jury,  pub- 
lished in  1880  by  Messrs.  Harper  &  Bros.,  and  in  Dr.  Whar- 
ton's Private  International  Law,  second  edition,  chapter  iv. 
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It  is  the  judgment  of  the  committee,  after  full  considera- 
tion of  the  subject,  that  it  is  inexpedient  for  the  Association 
to  take  action  at  present  in  reference  to  the  regulation  of 
marriage  and  divorce,  except  in  the  particular  manner  here- 
inafter suggested. 

The  peculiar  confusion  and  embarrassment  attending  the 
practical  operation  of  the  marriage  and  divorce  laws  of  the 
several  states  as  respects  each  other,  is  matter  of  general 
cognizance  by  the  profession. 

The  variations  in  the  statutes  relating  to  the  mception  of 
the  marriage  relation,  the  parties  between  whom  it  is  per- 
mitted, and  the  authentication  of  the  act  bv  which  it  is 
formed,  are  numerous ;  and  in  states  where  any  specified  pre- 
requisites or  formalities  are  prescribed,  the  compliance  with 
these  must  necessarily  be  established  by  well  defined  methods; 
while  where  (as  in  New  York)  marriage  depends  solelj'  ui)on 
contract  between  the  parties,  it  may  be  proved,  like  any 
other  contract,  by  any  competent  testimony. 

It  has  been  the  policy  of  our  people  to  encourage  mar- 
riages, and  therefore  to  abandon  many  of  the  preliminary 
restrictions  which  are  generally  regarded  as  necessary  in 
older  countries.  But  slight  inconvenience  has  thus  far  been 
found  to  result  from  the  simplicity  of  our  i)rocedure,  or  from 
the  differences  existing  in  this  respect  between  the  laws  of 
our  different  states.  Marriage  is  everywhere  recognized  as 
not  only  a  contract,  but  a  social  institution,  and  however 
constituted  or  celebrated,  the  nature  and  consequences  of  the 
union  are  the  same,  so  long  as  it  endures. 

The  continuance  of  the  marriage  relation,  however,  in  any 
given  case,  must  depend  largely  on  the  causes  recognized  by 
the  state  as  adequate  to  justify  its  dissolution ;  and  here 
vour  committee  do  not  venture  to  hope  that  anv  absolute 
uniforniitv  of  lei2:islation  can  be  attained  in  a  countrv  com- 
posed   in   this   regard  of  so   jnany  different  sovereignties^ 
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representing  .so  many  various  conditions  of  social  life  and 
progress. 

We  find  that  the  number  of  causes  of  divorce  rises  to  six- 
teen in  New  Hampshire  and  falls  to  two  in  Delaware. 

Among  some  of  the  causers  which,  though  not  found  in  the 
statutes  of  most  of  our  states,  are  deemed  sufficient  in  one  or 
more  of  them,  we  may  mention  the  following  as  sj^ecified  by 
Mr.  Browne : 

Colorado. — Willful  absence  from  the  state  without  the  in- 
tention of  returning. 

Dakota. — When,  from  threatening  words,  the  weaker 
party  feels  in  danger  of  bodily  injury. 

Florida. — Habitual  indulgence  of  violent  and  ungovern- 
able temper. 

Indiana,  Maine,  and  North  Carolina. — Any  cause  which  the 
court,  in  its  discretion,  may  deem  sufficient. 

Indiana. — Failure  of  husband  to  support  his  family. 

Missouri. — ^A'^agrancy  of  the  husband. 

Pennsylvania, — Cruel  and  barbarous  treatment  on  the  part 
of  the  wife,  rendering  the  husband's  condition  intolerable  or 
life  burdensome.  Personal  abuse,  or  such  conduct  on  either 
side  as  renders  the  other  party's  condition  intolerable  and 
life  burdensome. 

Wisconsin. — A  voluntary  separation  for  five  yeai's. 

But  the  practical  difficulty  which  confronts  the  profession 
and  the  judiciary,  and  which  attracts  the  public  attention  to 
this  subject,  with  a  vague  and  constantly  recurring  sense  of 
the  existence  of  an  evil  for  whicli  reform  and  remedy  are 
needed,  grows  not  so  much  out  of  the  greater  facilities  for 
procuring  divorces  which  certain  of  the  states  accord  to 
their  inhabitants,  as  out  of  the  frequency  by  which  those 
facilities  are  availed  of  by  citizens  of  other  and  perhaps 
distant  states,  in  which  the  barriers  to  divorce  are  found 
sources  of  inconvenience. 
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It  is  luulerstood  to  be  tlie  settled  law  that  a  judgment  of 
divorce  obtained  in  any  state  of  the  Federal  Union,  in  the 
absence  of  fraud,  between  parties  actually  resident  in  such 
state  for  the  time  required  by  law,  and  over  whom  the  court 
had  jurisdiction,  is  valid  and  binding  in  any  other  state 
when  i)ro{)erly  authenticated,  however  repugnant  to  the  laws 
of  the  latter  state  may  have  been  the  grounds  upon  which 
the  judgment  proceeded.  But  this  is  only  a  ne(;essary  con- 
secjuence  of  the  separate  sovereignty  of  each  stat€,  and  of  the 
controlling  obligation  of  the  Federal  Constitution,  by  which 
a  judgment  in  one  state  is  effectual  in  every  other  st^te. 
Each  state  being  supreme  in  respect  to  the  powers  not  dele- 
gated to  the  United  States,  nothing  can  secure  similarity  of 
legislation  on  the  subject  of  marriage  and  divorce,  except 
identitv  of  view^s  in  the  several  state  leorislatures,  or  an 
amendment  of  the  Constitution,  by  which  Congress  shall  be 
empowered  to  establish  a  uniform  system  throughout  the 
United  States.  Such  an  amendment  would  be  quite  repug- 
nant to  the  whole  structure  of  our  American  system,  and 
without  it  no  action  by  Congress  can  be  practicable,  except 
so  far  as  the  District  of  Columbia  and  the  territories  are 
concerned. 

The  subject  being  thus  one  of  state  cognizance,  it  can 
hardly  be  expected  that  any  radical  change  in  the  laws  of  the 
several  states,  either  a,s  to  the  mode  of  entering  into  the  mar- 
riage relation  or  a^^  to  the  grounds  of  dissolving  it,  could  be 
effected  so  as  to  secure  uniformity  of  statutory  provisions 
throughout  the  Union  upon  any  basis  which  this  Associa- 
tion could  suggest.  Every  state  has  its  owm  system,  and 
upon  a  question  of  this  nature  would  not  easily  be  brought 
to  adopt  new  methods  at  the  instance  of  any  voluntary  asso- 
ciation. Nor  can  it  reasonably  be  expected  that  identity  of 
view\s  should  prevail  upon  this  subject  in  different  commu- 
nities.    Differences  in  the  statutory  provisions  of  the  J^tat^s 
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already  exist  which  can  hardly  be  accounted  for.  In  New 
York,  where  marriage  rests  only  upon  contract  so  far  as 
statute  law  is  concerned,  the  ease  with  which  the  relation  of 
husband  and  wife  may  be  formed  is  counterbalanced  by 
the  difficulty  of  dissolving  it,  no  ground  of  absolute  divorce 
being  admitted  for  any  cause  existing  after  marriage  save  the 
extreme  violation  of  conjugal  duty ;  while  in  (bnnecticut, 
where  the  statute  prescribes  special  formalities  of  registration 
and  license  as  prerequisites  for  a  valid  marriage,  the  grounds 
for  its  absolute  dissolution  are  numerous,  and  include 
** habitual  intemperance"  and  "intolerable  cruelty,"  vices 
often  found  to  be  of  rapid  growth  when  they  can  be  so 
cultivated  as  to  ripen  into  a  divorce  a  vinculo. 

It  can  hardly  be  asserted— -or,  if  asserted,  hardly  estab- 
lished by  proof — ^that  the  standard  of  conjugal  fidelity  in 
any  state  is  measured  by  the  amount  of  formality  required 
by  the  local  law  in  contracting  a  marriage,  or  the  difficulties 
placed  by  the  statute  in  the  waj^  of  dissolving  it.  So  long  as 
any  state  deems  it  most  conducive  to  domestic  tranquillity 
and  the  general  welfare  within  its  own  bounds  to  permit  the 
largest  liberty  of  divorce,  it  will  furnish  the  means  for  all 
parties  who  wish  to  avail  of  its  statutes,  and  can  attach  to 
themselves  its  jurisdiction. 

The  deep-rooted  objections  of  a  large  portion  of  the  Eng- 
lish people  to  marriage  with  a  deceased  wife^s  sister  seem  to 
the  bulk  of  Americans  as  absurd  as  the  old-fashioned  pre- 
judices against  usurj'  appear  to  the  stockjobbers  of  Wall 
street.  But  the  almost  annual  debate  in  the  British  Parlia- 
ment shows  that  the  law  prohibiting  such  marriages  is  not 
easily  to  be  disturbed ;  and  an  eminent  jurist  in  the  House 
of  Lords,  a  couple  of  years  ago,  actually  declared  its  main- 
tenance essential  for  the  protection  of  sisters-in-law  during 
the  pendency  of  the  first  marriage;  an  argument  which 
seems   hardly  to  have  been  refuted  by  the  declaration  of 
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another  distinguished  leader  in  the  same  body,  that  he  had 
several  sisters-in-law,  but  did  not  wish  to  marry  any  one  of 
them.  This  recent  instance  of  the  diversity  of  views  in  the 
most  conspicuous  of  legislative  bodies,  on  a  single  question 
affecting  the  marriage  relation,  aptly  illustrates  the  practical 
difficulty  of  attempting  to  reconcile  the  inevitable  conflict 
of  opinion  which  must  stand  in  the  way  of  an  effort  to 
secure  uniformity  on  the  general  subject. 

In  view  of  these  facts,  it  seems  foreign  to  the  main  pur- 
poses of  this  Association  to  attempt  any  scheme  looking  to 
uniformity  of  legislation  in  respect  to  the  forms  of  marriage 
or  grounds  of  divorce.  It  is  to  be  assumed  that  whatever 
efforts  it  could  properly  put  forth  would  be  in  aid  of  the 
greater  permanence  and  stability  of  the  marriage  relation, 
which  is  the  underlying  basis  of  civilized  society,  of  which 
the  members  of  the  legal  profession — at  the  bar,  on  the 
bench,  or  in  the  halls  of  legislation — are,  more  than  all 
other  men,  the  sworn  and  qualified  guardians.  But  to  each 
separate  sovereignty  in  our  Union  of  states,  and  to  the 
public  sentiment  and  opinion  of  its  own  communities,  must 
necessarily  be  left  the  responsibility  of  regulating  the  mar- 
riage relation  as  to  its  own  citizens,  so  far  as  it  falls  within 
the  province  of  human  legislation. 

No  state,  however,  can  wish  to  interfere  with  this  relation  as 
respects  the  citizens  of  a  sister  state.  Is  it  not  possible,  without 
seeking  to  alter  tlie  domestic  jurisprudence  or  Constitution  of 
any  state,  to  gain  the  general  consent  of  all  to  confine  their 
jurisdiction  over  proceedings  of  divorce,  as  regards  non-resi- 
dents, within  more  definite  if  not  more  narrow  limits  ? 

It  seems  to  your  committee  that  unless  one  party  at  least 
can  show  a  domicil,  as  distinguished  from  a  mere  residence, 
jurisdiction  ought  to  be  declined. 

It  is  the  general  doctrine  of  international  law  that  a 
divorce  granted  to  one  who  claims  only  to  be  a  resident  in 
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the  territory  where  it  is  sought,  and  not  a  domiciled  citizeA, 
is  of  no  extra  territorial  force.  No  judicial  decree  is  more 
to  be  deprecated  than  one  which  assumes  to  divorce  a  mar- 
ried couple,  and  does  so  within  the  limits  of  a  particular 
state,  or  even  of  the  United  States,  but  leaves  them  married 
still  in  every  foreign  country  in  which  either  may  chance 
to  be  found. 

Take,  for  instance,  the  present  statute  of  Kansas,  under 
which  it  is  suflScient  if  the  plaintiff  in  a  divorce  suit  is  at 
the  time  a  resident  in  the  county,  and  has  had  a  residence  in 
the  state  for  the  year  preceding.  An  Englishman  residing 
there,  brought  a  petition  of  divorce  on  the  ground  of  de- 
sertion, of  which  his  wife  received  no  actual  notice,  and  the 
divorce  was  granted.  He  then  married  again,  and  his  wife 
applied  in  England  for  a  divorce  on  the  ground  of  adultery 
in  consequence  of  the  second  marriage,  and  obtained  it,  the 
court  disregarding  the  Kansas  divorce,  as  granted  without 
jurisdiction,  for  want  of  a  domicil  in  Kansas  on  the  part  of 
either  party,  and  treating  the  case  as  one  of  bigamy,  coupled 
with  adultery.  (Briggs  vs.  Briggs,  L.  R.  5,  Prob.  and  Div. 
163,  1880.) 

In  Mr.  David  Dudley  Field's  Project  of  an  International 
Code,'*'  this  subject  is  examined  with  care,  and  the  suggestion 
made  that  no  divorce  be  accepted  as  internationally  valid, 
unle.ss  one  or  the  other  of  the  following  conditions  of  juris- 
diction exist  : 

1.  When  both  parties  have  their  domicile  within  the 
jurisdiction  at  the  time  of  the  institution  of  the  suit. 

2.  When  one  of,  them  is  domiciled  there,  and  the  other  is 
found  there  at  the  time  when  the  suit  is  instituted,  and  is  per- 
sonally served  with  process. 

3.  When  the  marriage  was  celebrated  in  the  country  where 
the  suit  is  brought,  or  by  its  functionaries,   provided  tlie 
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plaintiff  is  domiciled  there  when  he  sues,  and  the  defendant 
is  notified  in  the  form  prescribed  by  comj)etent  authority 
according  to  its  law. 

4.  If  there  is  jurisdiction  in  favor  of  the  plaintiff  under 
the  foregoing  rules,  then  the  court  may  entertain  a  cross- 
action  for  divorce  in  favor  of  the  defendant. 

It  is  unquestionable  that  the  instances  of  divorce  which 
have  brought  most  reproach  on  American  institutions,  are 
those  in  which  residence  has  been  accepted  as  equivalent  to 
domicil,  and  acquired  or  pretended  for  the  mere  purjwse  of 
conferring  jurisdiction. 

In  a  recent  issue  of  a  New  York  journal,  the  following 
advertisements,  and  these  only,  appear  under  the  head  of 

LEGAL  NOTICES. 

"Absolute  divorces,  speedily,  without  publicity;  conBultatiom*  free. 
,  Lawyer,  6 place.    No  advance  fees." 


"Absolute  divorceK,  without  publicity,  in  thirty  days;  incompatibility; 
every  cause ;  all  courts ;  no  money  required  until  granted. 

•' , Bnwidway." 


"  Divorces  quickly,  without  publicity ;  ever>'  known  cause ;  consultation 
strictly  private  and  free ;  always  successful. 

"  Counselor , Broadway." 


"  Divorces  obtained ;  all  causes ;  collections  made ;  law  business  trans- 
acted ;  all  states  ;  advice  free.  , Brt)adway." 


"  Divorces  cheaply,  without  publicity  ;  desertions,  inc*ompatibility,  non- 
support,  intenij>erance,  compulsory  marriages ;  parties  any  state ;  explan- 
atory blanks  free ;  always  successful ;  consultations  free ;  confidential. 

"  C'ounselor , Broadway." 

As  a  further  instance  of  the  methods  pursued  in  these  cen- 
tral bureaus  of  divorce,  we  subjoin  in  an  Appendix  to  this 
report,  omitting  only   the    name   and   address,  a    printed 
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form  of  letter  and  circular  sent  out  last  year  by  one  of  them 
to  practitioners  in  other  states. 

We  call  special  attention  to  the  statement — doubtless  but  too 
true — in  this  nefarious  circular,  that  the  attorneys  who  sign  it, 
"  are  constantly  procuring  divorces  for  persons  in  all  parts  of 
the  Union  who  could  not  or  did  not  wish  to  bring  suits  in 
(heir  own  courts"  as  well  as  to  their  assurance  that  "  a  divorce 
once  granted  by  any  legally  constituted  court  of  record^ 
having  jurisdiction  in  such  causes,  and  according  to  the  pro- 
visions of  the  law  where  such  court  is  situate,  cannot  be  re- 
voked or  annulled  by  any  court  of  another  state  within  the 
United  States,  no  matter  upon  what  grounds  or  pretexts  it 
may  be  obtained,  provided  the  statutory  provisions  of  that 
state  or  territorv  are  satisfied/' 

It  is  safe  to  say  that  any  concert  of  legislation  by  which 
domicil,  fortified,  if  necessary,  by  a  certain  length  of  residence, 
should  be  required  on  the  part  of  at  least  one  party  to  every 
divorce  suit,  would  destroy  much  of  the  business  of  such  so- 
called  counselors,  and  put  a  stop  to  many  of  the  frauds  which 
are  now  but  too  successful. 

Your  committee  desire  to  call  attention  to  a  method  of 
preventing  fraudulent  or  collusive  divorces  which  has  been 
introduced  of  late  years  into  the  English  practice.  Under 
their  Matrimonial  Causes  Act  of  1860,  every  decree  for 
divorce  is  at  first  nisi,  not  to  become  absolute  until  at  least 
three  months,  during  which  period  any  person  may  be 
allowed  to  intervene,  and  show  collusion  or  material  facts 
not  brought  out  at  the  hearing,  for  the  purpose  of  setting  it 
aside.  An  officer,  styled  the  Queen's  Proctor,  is  also  author- 
ized to  intervene  if  he  suspect  collusion,  either  before  or 
after  the  hearing.* 

Should  similar  legislation  be  had  in  this  country — to  the 

*  See  a  discussion  of  the  practice  under  this  act  i  n  Browne  on  the  Law 
and  Practice  of  Divorce;  London,  1880,  p.  314. 
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extent,  at  least,  of  giving  to  the  public  prosecuting  officer  the 
power  of  not  imposing  on  him  the  duty  of  intervention— the 
impositions  sometimes  practised  upon  our  courts  could 
hardly  fail  to  become  less  frequent. 

In  the  administration,  indeed,  of  the  statute  law  ui>on  this 
as  on  other  subjects  for  which  the  bar  is  especially  responsible, 
is  a  field  in  which,  it  may  be,  the  Association  can  render 
some  service  to  the  cause  of  justice. 

The  flagrant  abuse  of  the  process  of  the  courts  and  of 
judicial  proceedings  by  unscrupulous  and  unworthy  practi- 
tioners in  a  certain  cla,ss  of  divorce  proceedings,  are  a  scandal 
to  our  profession  and  a  reproach  to  our  civilization.    Every 
lawyer  has  an  undoubted  right  to  pursue,  in  behalf  of  his 
client,  whatever  remedy  the  law  of  the  land  provides  in  the 
particular  case  in  which  he  is  called  upon  to  act;  but  inasmuch 
as  the  severence  of  the  marriage  relation  is,  under  all  systems 
of  civilized  society,  an  exceptional  act  of  the  sovereign  power, 
permitted  only  in  certain  prer^cribed  emergencies,  the  aiding 
and  abetting  in  its  dissolution,  except  within  the  limits  of 
the  law,  is  a  crime  against  society  which,  when  committed 
and  detected,  should  be  punislied  at  once  and  with  the  utmost 
severity.     The  service  on  an  unsuspecting  married  woman 
of  a  summons  in  a  suit  for  an  absolute  divorce,  concealed  in 
a  bouquet  of  flowers,  presented  to  her  on  the  deck  of  a  steamer 
in  which  she  was  about  to  depart  for  a  voyage,  during  which 
the  time  to  answer  would  expire ;  the  tacking  to  a  fictitious 
decree  of  divorce,  genuine  certificates  of  exemplification  de- 
tached from  a  real  decree ;  the  procurement  of  judgment  by 
default,  after  publication  in  obscure  newspapers;  false  person- 
ations for  the  purpose  of  inducing  misleading  testimony ;  and 
the  connivance  at  ap{)arent  or  actual  crime  for  the  i>erversion 
of  the  due  j>roeesses  of  the  law,  are  all  of  a  piece  with  tlie 
bolder  rascality  by  which,  in  our  greatest  commercial  com- 
munitv,  colleetin<jr  lawvers  have  been  known  to  commence 
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proceedings  for  the  collection  of  a  doubtful  debt  by  an  exe- 
cution, levied  on  a  stock  of  goods  by  a  supposititious  deputy 
sheriff,  aided  bv  a  real  horse  and  cart. 

The  honest  sentiment  of  the  profession  and  of  our  people 
is  so  well  established  on  this  subject,  that  there  is  no  need  to 
enlarge  upon  it ;  and  in  the  judgment  of  the  committee,  not 
the  least  service  which  the  Association  can  properly  render 
to  the  public  in  respect  to  the  laws  of  marriage  and  divorce 
is  to  urge  upon  its  Local  Councils,  and  through  them  upon 
the  bar  and  judiciary  of  the  several  states,  the  importance  of 
such  regulations  of  practice  in  divorce  suits  as  shall  prevent 
the  misuse  of  the  process  of  the  courts,  secure  full  and  fair 
notice  to  all  parties  of  every  proceeding,  and  visit  upon  every 
attorney  guilty  of  wrong  practices  in  such  proceedings,  the 
severest  penalties  which  can  be  imposed. 

Your  committee  also  believe  that  greater  uniformity  of 
legislation  as  to  the  conditions  of  divorce  jurisdiction  is  both 
desirable  and  attainable,  and  that  on  the  whole  the  sug- 
gestions of  the  draft  code  of  international  law  above  referred 
to  are  the  most  worthy  of  adoption,  though  they  are  not  pre- 
pared to  advise  the  Association  to  attempt  more  at  present 
than  to  urge  upon  the  attention  of  the  several  states  the 
cardinal  principle  that  domicil,  as  well  as  residence,  should  be 
required  in  the  case  of  at  least  one  of  the  parties. 

They  therefore  recommend  to  the  Association  the  adoption 
of  the  resolutions  relating  to  this  subject  annexed  to  this 
report.    (See  resolutions  (No.  II.),  post  p.  304.) 

III. — Commissions  of  Legislation. 

At  the  last  meeting  of  the  Association,  this  committee 
was  by  resolution  requested  "  to  inquije  into  and  report,  at 
the  next  session  of  the  Association,  upon  the  expediency  of 
establishing,  in  connection  with  the  legislative  departments 
of  the  state  governments,  a  *  Commission  of  Legislation  ' — 
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a  committee  or  legal  board  whose  duty  it  shall  be  from  time 
to  time  to  prepare  such  bills  for  the  legislature  as  the  pro- 
gress of  events  or  the  consolidation  of  existing  statutes  may 
require,  and  to  which  shall  be  referred  public  bills  which 
may  be  pending,  that  they  may  receive  proper  form,  be 
made  to  harmonize  in  their  several  parts,  and  be  put  in  such 
terms  as  to  accomplish  the  object  of  their  enactment/'  And 
further,  "  that  if  the  committee  should  deem  such  a  com- 
mission or  board  practicable,  they  be  requested  in  their 
report  to  indicate  the  best  mode  of  constituting  and  estab- 
lishing the  same." 

That  this  resolution  looks  to  providing  a  remedy  for  a 
very  serious  evil  will  hardly  be  questioned.  It  is  notorious 
that  the  habits  of  care,  deliberation,  and  precision  in  thought 
and  in  expression  which  should  be  brought  to  the  work  of 
preparing  the  statutes  of  our  commonwealths,  as  well  as 
the  special  knowledge  and  experience  required  for  the  due 
performance  of  the  work,  are  not  as  a  general  rule  possessed 
by  our  legislator.  It  is  no  disparagement,  even  to  the  ablest 
of  them,  to  assert  that  the  skill  and  aptitude  required  for 
the  preparation  of  statutes  intended  to  provide  new  rules 
and  remedies  of  general  application,  to  supply  the  omissions 
or  cure  the  defects  of  former  laws,  and  to  prescribe  methods 
of  procedure  for  the  courts  and  for  the  whole  organized 
government  of  the  state,  do  not  necessarily  belong  to  those 
elements  of  usefulness  which  mav  combine  to  make  a  man  a 
good  representative  of  the  people  in  the  legislature.  The  need 
of  greater  care  and  system  in  the  discharge  of  this  branch  of  the 
legislative  function  has  already  asserted  itself  in  England,  and 
to  a  certain  extent  in  the  United  States,  and  may  justly  be 
classed  among  the  reforms  in  practical  administration  which 
an  enlightened  public  opinion  imperatively  demands. 

The  labor  of  this  committee,  in  discharging  the  duty  de- 
volved upon  it  by  the  Association,  in  reference  to  this  im- 
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portant  subject,  has  been  greatly  lightened  by  the  fact  that 
since  our  last  meeting  it  has  been  made  the  theme  of  the 
annual  address  delivered  by  the  President  of  the  Social 
Science  Association,  Professor  Francis  Wayland,  of  Yale 
College,  and  since  published  under  the  title  The  Defects  of 
our  Method  of  MUking  Laws.  This  address  is  so  forcible  and 
exhaustive  in, its  presentation  of  the  subject,  that  no  apology 
can  be  needed  for  referring  to  it  as  covering  the  ground  of 
the  inquiry  we  have  been  directed  to  make,  or  for  availing 
of  the  valuable  information  which  it  contains.  The  com- 
mittee beg  to  commend  the  view^s  and  suggestions  of  Pro- 
fessor Wayland  to  the  special  attention  of  those  members 
of  the  Association  who  are  not  already  familiar  with  them. 

After  adverting  to  the  w^ant  of  qualifications  on  the  part  of 
most  of  the  members  elected  to  our  legislatures  for  the  task 
of  preparing  bills,  Professor  Wayland  remarks  that  "  in 
most  of  our  legislatures  the  supervision  of  the  form  of  gen- 
eral laws  devolves  upon  the  Judiciary  Committee,  which 
usually  contains  a  fair  representation  of  the  legal  talent  of 
the  body.  But  these  committees  work  very  irregularly. 
Dxiring  the  early  part  of  the  session  they  are  necessarily 
unoccupied.  Bills  and  petitions  are  being  presented  and 
referred,  but  action  upon  them  is  postponed  until  a  con- 
siderable number  has  accumulated.  Indeed,  it  is  not  un- 
usual to  defer  action  until  the  time  has  expired  in  which 
new  matter  may  be  brought  forward. 

The  facilities  of  travel,  the  thoughtful  liberality  of  rail- 
road corporations,  the  demands  of  private  business,  and  the 
temptations  of  home  combine  to  reduce  the  actual  legislative 
^ays  to  three,  or  at  most  four  in  each  week.  Committee  work 
is  supposed  to  consume  the  hours  not  spent  in  general  session. 
This  is  the  theoretical  view ;  but  in  point  of  fact,  the  time 
nievoted  to  the  consideration  of  public  matters  is  pitifully 
short,  when  measured  T^y  the  magnitude  of  the  interests  in- 
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volved.  In  one  of  our  leading  states,  not  more  than  one 
hundred  hours  was  given  to  three  hundred  bills ;  in  another, 
about  one  hundred  and  twenty  hours  to  more  than  two  hun- 
dred and  twenty  bills.  By  and  by  it  begins  to  be  redized 
that  the  day  agreed  upon  for  adjournment  is  near  at  hand. 
Members  grow  impatient  of  delay,  and  the  Judiciary  Com- 
mittee finds  its  work  half  completed.  The  tables  are 
covered  with  matters  that  demand  close  attention.  There 
are  bills  to  be  framed  based  upon  petitions ;  imperfect  bilk 
for  which  substitutes  must  be  drawn ;  bills  requiring  material 
amendments;  doubtful  bills,  and  bills  which  it  is  feared 
must  be  continued.  How,  under  these  circumstances,  the 
work  is  done  and  the  tables  cleared  is  not  generally  reported, 
but  is  generally  understood ;  and  the  courts  set  to  work  anew 
to  disclose,  if  possible,  what  the  legislature  meant. 

Numerous  illustrations  of  this  crude,  improvident  legisla- 
tion, given  in  the  address  from  which  the  above  citation  is 
made,  and  which  could  be  gathered  from  the  public  press 
and  from  the  experience  of  our  profession,  might  be  adduced ; 
but  it  is  unnecessary  to  occupy  time  with  such  illustrations. 
If  there  is  any  department  of  the  administration  of  the^ 
government  of  a  free  people  which  should  be  intrusted  to 
competent  and  skilled  hands,  it  is  that  which  concerns  itself 
in  the  making  of  the  laws  by  which  the  people  are  to  be 
governed. 

The  resolution  under  consideration  proposes  that  the  Com- 
mission of  Legislation  shall  not  only  supervise  the  form  of 
the  acts  to  be  passed,  but  shall  itself  originate  or  suggest  the 
legislation  which  the  progress  of  events  may  require.  It 
seems  hardly  necessary  to  add  to  the  number  of  those  already 
engaged  in  promoting  legislation.  The  Annual  Reports  of 
the  President  of  this  Association  show  how  prolific  of  statutes 
our  legislatures  now  are ;  and  unless  their  powers  could  be 
restricted  to  enacting  only  such  Jaws  as  a  commission  should 
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recommend,  there  is  danger  that  the  commission  itself  would 
sink  under  the  load  thus  annually  imposed  upon  it.  As  a 
matter  of  fact,  there  is  seldom  any  difficulty  in  securing  the 
presentation  of  a  bill  to  the  legislature.  The  difficulty  lies 
in  having  it  presented  in  proper  form,  and  so  passed  as  to  be 
in  all  respects  a  proper  addition  to  the  existing  statute  law. 
And  it  cannot  be  doubted  that  the  public  interests  would 
be  greatly  subserved  by  providing  skilled  and  responsible 
supervision  of  the  work  which  is  now  done  by  irresponsible 
or  incompetent  persons,  or  is  not  done  at  all. 

In  England  this  duty  is  confided  to  an  officer  who  bears 
the  title  of  Parliamentary  Counsel,  assisted  by  the  requisite 
staff,  which  is  increased  or  diminished  as  the  occasion  may 
require.  He  receivas  his  instructions  for  the  preparation  of 
bills  from  the  ministers  of  the  government  for  the  time 
being ;  for  under  the  English  parliamentary  system  the 
■greater  part  of  the  bills  which  become  acts  originate  with  the 
ministry.  In  one,  at  least,  of  the  states  of  the  Union  a  some- 
what similar  duty  is  attached  to  the  office  of  Attorney  Gen- 
eral. Any  member  of  the  legislature  may  address  a  request 
to  the  Attorney  General  asking  that  a  bill  be  prepared  for  a 
given  purpose ;  and  it  is  made  the  duty  of  this  officer,  who 
during  the  session  of  the  legislature  is  allowed  to  employ 
the  needed  assistants,  to  prepare  a  suitable  draft. 

This  plan,  if  generally  adopted,  would  lessen  the  labor  of 
the  Judiciary  and  other  committees,  whose  attention  could 
then  be  directed  to  the  substance  rather  than  the  form  of 
bills ;  and  it  would  insure  that  bills,  if  reported  favorably, 
had  passed  under  the  supervision  of  a  responsible  draughts- 
man, and  after  proper  investigation  of  existing  statutes 
affecting  the  subject.  It  would  not  seem  difficult  to  introduce 
this  system  in  each  of  our  states.  It  would  require  the  crea- 
tion of  no  unfamiliar  office,  nor  would  it  clothe  the  Attorney 
General  with  powers  that  could  be  improperly  exerted ;  for 
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while  it  would  doubtless  be  his  duty  to  call  attention  to  any 
proposed  unconstitutional  legislation,  his  services  in  the 
preparation  of  bills  would  be  purely  ministerial.  The  ma- 
chinery thus  provided  would  be  inexpensive  and  easily 
adapted  to  our  American  methods ;  and  if  found  useless  or 
unsatisfactory,  could  as  easily  be  abandoned. 

An  act  authorizing  the  Attorney  General  to  employ,  or  the 
legislature  to  appoint,  one  or  more  skilled  assistants  if  neces- 
sary, during  the  session  of  the  legislature,  and  to  prepare  and 
revise  such  bills  as  might  be  required  of  him,  would  provoke 
little  opposition,  and  we  think  might  be  safely  urged  by  the 
Local  Councils  of  this  Association  upon  the  legislatures  of 
their  several  states. 

The  committee  recommends  the  adoption  by  the  Association 
of  the  following  resolution.     (See  resolution  (No.  III.),  p.  3()o.) 

All  which  is  respectfully  submitted. 

Wm.  Allen  Butler,  Chairman. 
Simeon  E.  Baldwin, 
Henry  Hitchcock, 
Skip  with  Wilmer. 
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RESOLUTIONS. 


I. — Form  of  Acknowledgments. 

Resolved  J  That  this  Association  recommends  the  passage  by 
the  legislatures  of  the  several  states  and  territories  of  the 
^ct  relating  to  acknowledgments  of  instruments  affecting 
real  estate  in  the  form  reported  by  the  Committoe  on  Juris- 
prudence and  Law  Reform,  a  copy  of  which  is  hereto  an- 
nexed, and  marked  Schedule  A ;  and  that  under  the  direc- 
tion of  said  committee  the  several  Local  Councils  be  and 
they  are  hereby  requested  to  further,  by  all  proper  means, 
the  passage  of  such  act  by  their  state  legislatures. 

SCHEDULE  A, 

REPERKED  TO   IN   THE   FOREGOING   RESOLUTION. 

An  Act  Relating  to  Acknowledgments  of  Instruments  Affecting 

Real  Estate. 

Section  1.  —  The  following  forms  of  acknowledgment 
may  be  used  in  the  case  of  conveyances  or  other  written 
instruments  affecting  real  estate ;  and  any  acknowledgment 
so  taken  and  certified  shall  be  sufficient  to  satisfy  all  re- 
<juirements  of  law  relating  to  the  execution  or  recording  of 
such  instruments: 

{Begin  in  all  cases  by  a  caption  specifyiitg  the  staie  and  place 
where  the  acknowledgment  is  taken) 

1.  In  the  case  of  natural  persons  acting  in  their  own 
right : 

On  this  day  of  ,  18     ,  before  me  personally 

appeared  A  ^  [or  A  B  and  C  Z>),  to  me  known  to  be  the 
person  {or  persons)  described  in  and  who  executed  tlie  fore- 
going instrument,  and  acknowledged  that  he  (or  they)  exe- 
cuted the  same  as  his  {or  their)  free  act  and  deed. 
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2.  In  the  case  of  natural  persons  acting  by  attorney : 

On  this  day  of  ,  18     ,  before  me  personally 

appeared  A  B,  t<o  me  known  to  be  the  person  who  executed 
the  foregoing  instrument  in  behalf  of  C  D,  and  acknowl- 
edged that  he  executed  the  same,  as  the  free  act  and  deed 
of  said  C  D. 

3.  In  the  case  of  corporations  or  joint  stock  associations : 

On  this  day  of  ,  18     ,  before  me  ap})eared 

A  B,  to  me  personally  known,  who,  being  by  me  duly 
sworn  {or  affirmed)^  did  say  that  he  is  the  president  (or  other 
officer  or  agent  of  the  corporation  or  association)  of  (desaribing 
the  corpoi^ation  or  association) y  and  that  the  seal  affixed  to 
said  instrument  is  the  corporate  seal  of  said  corporation  (or 
association),  and  that  said  instrument  was  signed  and  sealed 
in  behalf  of  said  corporation  (or  association)  by  authority  of 
its  Board  of  Directors  (or  trustees),  and  said  A  B  acknowl- 
edged said  instrument  to  be  the  free  act  and  deed  of  said 
corporation  {or  association). 

(In  case  the  corporation  or  association  has  no  corporate  seal, 
omit  the  words  ^^  the  seal  affixed  to  said  instrument  is  the  cor- 
porate seal  of  said  corporation  (or  association)  and  that "  and 
add,  at  the  end  of  the  affidavit  clause,  the  words,  '^and  that  said 
corporation  {or  association)  has  no  corporate  seaV) 

(In  all  cases  add  s^ignature  and  title  of  the  officer  talcing  the 
achio  wledgnierd.) 

Sec.  2.  When  a  married  woman  unites  with  her  husband 
in  the  execution  of  any  such  instrument,  and  acknowledg^es 
the  same  in  one  of  the  forms  above  sanctioned,  she  shall  be 
described  in  the  acknowledgment  as  his  wife,  but  in  all  other 
respects  her  acknowledgment  shall  be  taken  and  certified  as 
if  she  were  sole ;  and  no  separate  examination  of  a  married 
woman  in  respect  to  the  execution  of  any  release  of  dower» 
or  other  instrument  affecting  real  estate,  shall  be  required. 

II. — Marriage  and  Divorce. 

licsolred,  That  in  view  of  tlie  freijuent  occurrence  of  cases 
of  irregular  and  fraudulent  practices  in  the  conduct  of  suits 
for  divorce,  involving  abuse  of  the  process  of  the  courts,. 
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breach  of  professional  obligations,  and  connivance  at  actual 
<!rime,  the  Local  Councils  of  tlio  Association,  and  the  several 
state  and  local  Bar  Associations,  be  respectfully  requested,  as 
far  as  possible,  to  expose  such  irregularities  and  frauds,  and 
to  secure  the  punishment  of  all  parties  concerned  in  them. 

Refiolvedy  That  the  several  Local  Councils  and  state  and 
local  Bar  Associations  be  requested  to  advocate  the  enact- 
ment in  their  respective  states  of  a  statute  of  which  the  fol- 
lowing is  a  draft : 

An  Act  to  Prevent  FraudiderU  Divorces. 

The  jurisdiction  of  the  courts  of  this  state,  in  suits  for 
divorce,  shall  be  confined  to  the  following  classes  of  cases: 

1.  Where  both  j)arties  were  domiciled  within  this  state 
when  the  action  was  commenced. 

2.  Where  the  plaintiff  was  domiciled  within  this  state 
when  the  action  was  commenced,  and  the  defendant  was 
personally  served  with  process  within  this  state. 

3.  Where  one  of  the  parties  was  domiciled  within  this 
state  when  the  action  was  commenced,  and  one  or  the  other 
of  them  actually  resided  within  this  state  for  one  year  next 
preceding  the  commencement  of  the  action. 

III. — Commissions  of  Legislation. 

Resolved,  That  in  view  of  the  growing  evil  of  hasty  and 
ill-considered  legislation  and  of  defective  phraseology  in  the 
statute  law,  this  Association  recommends  the  adoption  by 
the  several  states  of  a  permanent  system  by  which  the  im- 
portant duty  of  revising  and  maturing  the  acts  introduced 
into  the  legislatures  shall  be  entrusted  to  competent  officers, 
either  by  the  creation  of  special  commissions  or  committees 
of  revision,  or  by  devolving  the  duty  upon  the  Attorney 
General  of  the  state. 
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APPENDIX 


{Seenute.p.  294.) 


yew  York,  April  '2i\  18K1. 

Dear  Sir: — We  enclose  to  vou  one  of  our  cirrnlars  on  divorces.  Shall 
l>e  pleased  t<3  tender  you  our  services  in  a  legal  way.  We  have,  and  are 
even  now  obtaining  divorces  for  attorneys  in  all  parts  of  the  country.  Our 
rates  to  the  profession  for  an  ordinary-  case  is  only  $40 — to  others  they 
vary  ftt^m  $o<)  to  $250.  In  all  cases  $10.50  nuist  Ije  paid  when  the  suit  is 
entered,  for  court  fees — the  remainder  when  the  decree  is  granted.  Shall 
be  pleased  to  hear  from  you  at  any  time.    We  are  very  truly  yours, 

B-^ &  B , 

Main  Office,  Xo. street. 

The  following  is  a  copy  of  the  circular: 

B &B , 

Attorneys-at-Law, 

No. ^f.,  and  No. bL, 

New  York  Citv. 
Office  hours  from  10  to  I?. 

Having  made  divorce  suits  a  sj>ecialty,  we  are  familiar  with  all  the  laws 
relating  to  them  in  the  District  of  Columbia  and  different  States  and 
Territories.  Our  suits  are  brought  under  laws  best  adapted  to  the  case. 
They  differ  so  much  that  i)ers(ms  wanting  divorce  should  not  be  influenced 
by  the  opinions  of  attorneys  or  even  judges,  in  ordinary  practice,  because 
they  may  have  been  unable  to  obtain  a  divorce  under  the  laws  of  their 
ouii  State. 

We  are  (Mmstantly  procuring  divorces  for  i)ersons  in  aU  parts  of  the 
Vmofi  who  could  not  or  did  not  wish  to  bring  suits  in  their  own  courts, 
and  that  w-e  do  so  legally  and  successfully  is  evidenced  by  the  fact  that  we 
guarantee  t^)  refund  all  money  paid  in  any  case  where  decree  is  not 
obtained. 

Your  personal  api)earance  at  court  is  unnecessary,  and  as  we  represent 
you  as  attorney,  and  proof  made  by  your  own  or  other  affidavits,  no 
impleasi\nt  notoriety  f)r  pnhUr  f.vpofdtre  of  charges  need  attend  the  suit 
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We  prefer  personal  interview  with  flients,  as  we  can  mnch  lK?tter  explain 
matters  than  by  correspondence,  but  can  in  nearly  all  cases  prepare  the 
net'essary  papers  without,  and  send  to  you  to  sijjn  and  return  to  us — no 
fee  charged  for  consultation  in  person  or  by  letter.  Applicants  can  marry 
again  in  any  State  or  Territory,  an  the  decree  places  their  relations  to 
each  other  as  they  were  before  marriage.  When  property,  etc.,  is  involved 
s{)ecial  corre8j>ondence  is  s<^)licited. 

We  guarantee  to  pn>cure  a  full  and  absolute  divorce  with  custody  of 
children,  if  desired,  under  the  latest  laws,  in  about  sixty  days  from  begin- 
ning of  suit,  by  legal  proceedings  in  a  duly  qualified  Court  of  Record,  for 
JnvompfitibiJiiy  of  Temper,  or  where  parties  cannot  live  in  peace  and  union 
together.  Adultery,  Dewrlion,  Bigamy,  Cruelty,  Impotency,  Befusing  to  pro- 
ride  for  Family  or  neglect  of  Home  Duties  and  children,  Conviction  of  Felony, 
Fhraud  in  Comtnmmating  the  Marriage  Contract,  and  Marriage  under  age. 

The  cost,  including  all  court  fees  and  costs,  will  })e  5? .    If  you  wish  us 

to  prosecute  your  case,  fill  up  the  enclosed  blank  carefully  and  return  to 

us  with  $ ,  which  amount  is  for  actual  and  immediate  court  fees,  which 

must  always  be  paid  in  advance.  Then  we  will  prepare  your  petition  and 
send  to  you  for  your  signature.  The  balance  to  be  paid  ufwn  delivery  of 
decree  of  Divorce. 

Send  check  or  jx^stal  money  order  to 

Yours,  most  respectfully 

B &  B , 

Attomeys-at-latv. 


General  Dednoiis  by  the  United  States  Supreme  Court  and  other  State  Courts.. 

The  laws  of  divorce  differ  essentially  from  those  relating  to  property 
and  personal  rights,  and  it  has  been  repeatedly  decided  by  the  United 
States  Supreme  Court  and  the  various  State  courts,  that  a  divorce  once 
granted  by  any  legally  constituted  court  of  record  having  jurisdiction  in 
such  causes,  and  according  to  the  provisions  of  the  law  where  such  court 
is  situated,  cannot  be  revoked  or  annulled  by  any  court  of  another  State 
within  the  United  States,  no  matter  uix)n  what  grounds  or  pretexts  it 
may  be  obtained,  provided  the  statutory  provisions  of  that  State  or  Ter- 
ritorj'  are  satisfied. 

DeciMons  of  the  United  States  Supreme  Court. 

Both  parties  to  a  cause  for  divc^rce  and  alimony  which  has  been  given 

by  any  of  our  State  courts,  are  Ixjund  by  the  decree.    The  decree  Ls  a 

udgment  of  and  will  be  received  as  such  l>y  any  other  court,  and  such 
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judgment  or  decree,  rendered  in  any  court  within  the  Ignited  States. 
will  be  carried  intf»  judgment  in  any  other  State,  and  have  the  same 
binding  force  as  it  had  in  the  State  in  which  it  w"a«  originally  given. 

If  the  decree  had  become  a  matter  of  record  in  the  court  granting'  it, 
it  in  l)inding  on  all  the  other  States  and  courts  in  the  Union.  It  is  not  in 
the  power  of  any  State  Legislature,  or  of  courts  by  judicial  decision  pro- 
ceeding under  a  statute  or  not,  to  reject  the  recortl,  or  give  to  it  an  effect  leas 
than  it  has  in  the  State  or  court  where  made,  and  any  State  law  to  thecwn- 
trarv  is  simply  unconstitutional.  If  it  dissolves  the  marrif^,  all  other 
courts  will  be  compelled  to  hold  such  i>erson  afterwards  to  be  unmarried. 

A  decive  of  divorce  dissolving  a  marriage  is  legal  throughout  all  the 
world. 

A  decree  of  divorce  once  granted  cannot  be  set  a^ide  or  annulled  for 
any  cause,  even  if  the  courts  granting  the  divorce  was  not  fully  advised 
of  all  the  facts  in  the  co^e. 

A  decree  in  cases  of  divorce  and  alimony  is  not  subject  to  judicial 
revision. 

Courts  cannot  interfere  in  a  divorce  granted  in  another  State. 

Even  a  review  of  a  judgment  of  divorce  cannot  be  had  in  Indiana. 


Fill  this  circular  carefully,  and  enclose  t<j  us  money  oixier  ftjr  -S and 

a  full  and  explicit  statement  of  your  ca>ie. 

B Ot  B ,  Attorneys, 

No. St.,  Neir  York. 

Your  name  in  full. 

P.  0.  address. 

Where  married  ? 

When  married? 

Name  of  Partner. 

His  or  her  Addres^s. 

By  whom  married? 

Did  vou  leave  him  or  her? 

How  Inng  since? 

Issue,  hnw  many? 

Male,  aj:e  and  narue. 

Female.  a*re  and  name. 

AAlin  wislies  ]H)ssessinn? 

Any  real  jUDporty  invnlved? 

Cause  of  a]>]>li(ati«»n  for  divorce. 


REPORT 


OF   THE 


COMMITTEE  ON  JUDICIAL  ADMINISTRATION. 


To  THE  President  and  Members  of  the  American  Bar 
Association  : — At  the  meeting  of  the  Association  in  1878, 
the  following  resolution  was  adopted : 

Rewlvedy  That  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  be,  and  they  are  hereby  instructed 
to  inquire  and  report  to  the  Association,  at  its  next  Annual 
Meeting,  upon  the  present  condition  of  the  law,  as  well 
statutorj'  as  established  by  judicial  decisions  in  the  several 
states,  touching  the  mode  of  taking  testimony  and  of  per- 
petuating testimony  out  of  court,  with  special  reference  to 
the  class  of  oflBcers  authorized  to  take  such  testimony,  and 
the  power  confided  to  them,  and  the  formalities  required  for 
the  same ;  and  to  make  such  suggestions  on  the  general  sub- 
ject as  to  them  may  seem  expedient,  with  reference  to  the 
expediency  of  any  action  on  the  part  of  this  Association  in 
respect  to  same. 

In  consequence  of  the  long  continued  sickness  of  the 
Chairman  of  the  committee,  Gustavus  A.  Somerby,  Esq.,  of 
Boston,  terminating  in  his  death,  no  action  was  taken  by  the 
committee  during  that  year ;  and  although  further  time  for 
the  report  was  granted  by  the  Association  in  the  next  two 
years,  the  diflBculty  of  gathering  the  information  which  it 
requires  has  made  it  impracticable  even  yet  to  accomplish 
the  object. 

20  (309) 
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In  fact,  the  committee  are  under  the  impression  that  the 
work  laid  out  for  them  by  the  resohition  wa.<?  larger  than  was 
intended  or  known  by  the  Association.  They  have  endeavored, 
however,  to  carry  out  the  investigation  to  the  fullest  extent, by 
addressing  a  circular,  in  the  first  instance,  to  the  Vice-Presi- 
dents in  all  the  states  which  are  represented  in  this  Association, 
requesting  them  to  assist  by  reporting  the  law  and  practice  as 
to  depositions  in  their  respective  states.  This  was  deemed  the 
surest  method  for  obtaining  late  and  authentic  information. 

At  the  first  effort  there  was  not  a  general  response.  By 
renewed  application,  the  committee  has  been  favored  with 
reports  from  twenty-six  of  the  states,  none,  they  regret  to 
say,  having  been  received  from  Alabama,  Colorado,  Florida, 
Kansas,  Louisiana,  Minnesota,  Nevada,  North  Carolina,  Ore- 
gon, Tennessee,  Texas,  and  Virginia. 

To  simplify  the  labor,  the  committee  submitted  to  each  of 
the  Vice-Presidents  a  copy  of  the  resolution  adopted  by  the 
Association,  together  with  the  six  following  inquiries  based 
upon  it,  to  which  they  were  invited  to  send  a  brief  answer, 
presenting  the  statute  or  practice  prevailing  in  their  states 
respectively,  upon  e^ach  of  these  heads : 

1.  What  modes  of  proceeding  are  allowed,  whether  by 
commission,  or  court  or  mere  notice  inter  partes,  or  otherwise? 

2.  Especially,  what  officers  or  persons  may  execute  such 
duties,  and  by  whom  or  how  designated  for  the  occasion? 

3.  What  power  to  compel  witnesses  to  testify  upon  a  com- 
mission or  notice  from  another  state  or  country,  and  to  whom 
is  it  given  ? 

4.  Whether  the  examination  must  be  upon  interrogatories 
previously  filed,  or  may  it  be  oral ;  and  must  the  names  of 
the  witnesses  to  be  examined  be  communicated  ? 

5.  Who  may  be  present,  and  what  formalities  must  be  ob- 
served in  the  examination  ?  May  the  officer  reject  testimony 
offered  ?    What  are  his  powers  generally  ? 
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G.  To  whom  and  how  must  tlie  deposition  be  returned 
and  publication  made? 

The  answers  to  these  inquiries  have  been  collated  under 
each  of  the  foregoing  heads,  and  in  the  same  order  as  above 
presented ;  and  the  abstracts  thus  prepared,  together  with 
a  seventh  head  relating  to  the  statutory  methods  of  "  perpet- 
uating testimony  out  of  court,"  are  presented  in  the  form  of 
an  Appendix  to  this  report. 

The  committee  submit  this  Appendix  for  the  information 
of  such  members  as  may  wish  to  investigate  the  details,  but 
will  not  venture  to  embrace  it  in  their  report. 

The  result  shows,  as  probably  must  have  been  anticipated, 
a  great  diversity  and  multiplication  of  laws  and  practice  in 
the  various  states,  upon  all  the  points  suggested  by  the  resolu- 
tion. It  would  be  impracticable  to  present  them  in  any 
other  form  than  that  which  we  have  used  in  the  Appendix, 
and  the  committee  trust  to  be  excused  if  they  have  been 
guilty  of  some  inaccuracies  in  reducing  them  to  this  form. 

The  general  result  of  the  reports  made  to  the  committee, 
pursuing  the  order  of  inquiries  as  stated,  may  be  summed 
up  thus : 

First,  In  most  of  the  states  the  mode  of  taking  testimony 
out  of  court  or  by  deposition  is  simply  upon  written  notice 
between  the  parties,  but  with  much  variety  as  to  the  form 
and  time  of  the  notice  required,  and  one  or  two  material 
peculiarities  in  some  of  the  states,  which  will  be  specially 
noticed. 

In  New^  Hampshire,  Vermont,  and  Connecticut  the  notice 
has  more  formality,  as  it  must  be  issued  by  a  justice  of 
the  peace  or  notarj',  somewhat  as  a  citation. 

In  Delaware,  Maryland,  Mississippi,  and  South  Carolina 
it  is  still  required  that  depositions  shall  be  taken  upon  com- 
mission issuing  out  of  court,  according  to  the  ancient  prac- 
tice, and  other  states  adhere  to  the  same  method  when  depo- 
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sitions  are  to  be  taken  without  the  state.  In  New  York  and 
Pennsylvania,  as  well  as  in  the  United  States  eourt.s,  letters 
rogatory  are  reported  as  being  still  in  use  between  their 
courts  and  those  of  foreign  countries  for  mutual  aid. 
Whether  this  depends  upon  statutory  provision  or  can  be 
regarded  as  within  the  power  of  common  law  courts  without 
such  sanction  is  not  settled,     ((ireenleaf,  Ev.,  sec.  320.) 

Second.  In  resp(^ct  to  the  class  of  officers  authorized  to  take 
testimony  by  deposition,  a  matter  regulated  by  statute  in  all 
the  states,  their  range  and  variety  is  very  wide,  and  we  must 
necessarily  refer  to  the  second  part  of  the  Appendix  for  these 
differences.  In  not  a  few  states  it  will  be  seen  that  this 
power  is  extended  to  any  officer  who  is  authorized  to  ad- 
minister oaths.  In  most  of  the  states  it  is  common  to  anv 
judge,  justice  of  the  peace,  notary  public,  and  mayor  or  chief 
magistrate  of  any  city  or  town.  In  some  states  the  clerk  of 
a  court  and  master  commissioners  are  interspersed.  In  two 
or  three  states  it  will  be  seen  that  official  examiners  are 
appointed  expressly  for  this  work. 

Where  depositions  are  taken  upon  commission,  the  office 
is  of  course  generally  given  to  commissioners  named ;  but  in 
some  states  the  commission  is  open,  and  may  be  executed  by 
any  of  the  classes  of  officers  authorized  to  act  upon  the 
ordinary  form  by  notice. 

Third.  With  respect  to  the  powers  confided  to  officers  au- 
thorized-to  take  depositions,  the  committee  have  thought  it 
worth  while  to  make  a  special  inquiry,  under  this  head,  as 
to  the  power  to  compel  witnesses  to  testify  upon  a  notice  or 
commission  issuing  from  another  state  or  country,  and  under 
what  circumstances  or  to  whom  this  power  is  granted ;  and 
it  will  be  found  that  in  most  of  the  states  provision  is  made, 
in  some  form  or  other,  for  its  exercise  under  a  notice  or  com- 
mission from  the  other  states,  and  that  in  many  cases  it  is 
extended  by  comity  in  favor  of  foreign  stat^.    In  three  or 
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four  states  it  applies  also  in  aid  of  criminal  as  well  as  civil 
proceedings  pending  in  other  states  or  governments.  On 
this  point  it  is  to  be  regretted  that  the  reports  have  not  been 
fuller,  though  not  specially  called  for  by  the  resolution  of  the 
Association. 

Delaware,  Illinois,  Indiana,  Nebraska,  and  South  Carolina 
are  the  only  states,  apparently,  in  which  no  provision  exists 
other  than  the  general  power  of  the  courts,  if  such  there  be, 
for  enforcing  attendance  and  testimony  by  a  witness  upon 
proceedings  pending  in  another  state ;  whilst  Iowa,  on  the 
other  hand,  seems  to  be  the  only  state  in  which  false  swear- 
ing, in  such  cases,  has  exprei:?sly  been  made  perjury. 
Whether,  in  the  absence  of  such  law — or  at  any  rate  of  a 
law  making  it  compulsory  upon  the  witness  to  testify  in  a 
suit  or  proceedings  pending  in  another  state  or  country — 
perjury  will  lie  for  false  swearing,  was  questioned  in  Caillard 
V8.  A'aughan,  1  Brod.  and  Bing.,  cited  in  Greeiileaf,  Ev,y  sec. 
324. 

Fourth.  As  to  formalities,  and  whether  the  examination  of 
witnessas,  taken  by  deposition,  shall  be  oral  and  open,  or 
close  and  confined  to  interrogatories  in.  writing  previously 
filed,  according  to  the  old  practice  in  chancery;  or  whether, 
if  verbal,  the  interrogatories  must  be  set  forth  in  the  deposi- 
tion, is  left  very  much  at  large,  and  varies  chiefly  according 
as  the  method  happens  to  be  by  commission  or  mere  notice. 
In  many  states,  however,  where  the  commifcision  is  still  in 
use,  the  interrogatories  are  not  ixcjuired  to  be  filed  in  advance, 
and  in  some  of  them  the  practice  seems  to  admit  of  a  mere 
narrative  by  the  witness,  without  entering  the  interrogatories 
to  which  it  is  in  fact  responsive;  and  in  many,  if  not  most 
of  the  states,  it  appears  that  the  examination  may  be  con- 
ducted by  the  attorney  directly,  as  in  court,  the  officer  acting 
merelv  as  the  amanuensis,  and  without  much  formalitv  of 
any  sort.     But  in  some  states  it  is  expressly  required  that 
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the  interrogatories  shall  not  only  be  entered  in  the  deposi- 
tion as  put,  but  that  they  shall  be  put  to  the  witness  by 
the  officer,  though  they  may  be  framed  by  the  attorney 

In  the  states  where  depositions  are  taken  exclusively  upon 
commission  and  interrogatories,  the  law  and  practice  is 
uniform  that  the  examination  shall  be  confined  to  the  inter- 
rogatories and  cross-interrogatories  annexed  to  the  commis- 
sion, and  neither  parties  or  counsel  are  admitted. 

Whilst,  as  already  observed,  the  practice  in  most  of  the 
states  is  by  notice  merely  between  the  parties,  a  distinction 
is  in  some  cast\s  made,  where  the  witnesses  are  out  of  the 
state,  that  the  examination  must  be  bv  a  commission, 
either  wdth  or  without  written  interrogatories,  as  the  prac- 
tice may  be. 

In  the  states  of  Arkansas,  Kentucky,  and  Missouri  there 
is  a  peculiar  jirovision  in  regard  to  the  taking  of  depositions 
upon  notice,  which  may  be  deemed  worthy  of  special  men- 
tion and  the  attention  of  the  Association. 

Upon  any  notice  for  taking  depositions  out  of  the  state, 
or  where  more  than  three  davs  are  to  intervene,  the  adverse 
party  may,  bj'^  a  counter-notice  given  within  the  day  suc- 
ceeding the  service  upon  him,  require  that  the  deposition 
shall  be  taken  upon  written  interrogatories  and  cross-inter- 
rogatories, to  be  summarily  filed  so  as  to  accompany  the 
notice.  The  option,  it  will  be  observed,  rests  with  the  party 
who  will  thus  lose  the  right  of  oral  cross-examination,  and 
thus  no  injustice  is  suffered.  The  advantage  seems  to  be  in 
avoiding  the  expense  and  difficulty  to  which  he  may  be  put, 
either  in  attending  or  employing  distant  counsel  to  attend 
for  him ;  and  when  the  deposition  is  to  be  taken  in  remote 
or  out  of  the  way  places,  such  a  privilege  may  obviously  be 
highly  convenient. 

As  to  the  remaining  j)oint,  under  the  fourth  inquiry — 
whether  or  not  the  names  of  the  witne^^ses  to  be  examined 
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must,  as  a  rule,  be  disclosed  in  the  notice  or  commission — 
it  is  found  that  the  states  are  about  equally  divided. 

Mfth.  Among  other  diflferences  as  to  practice  and  formal- 
ities is  that  as  to  open  examinations ;  that  is  to  say,  whether 
the  parties  and  their  counsel  shall  be  excluded  at  the  ex- 
amination; and  it  depends,  as  already  stated,  upon  the 
method  pursued — whether  by  close  commission,  with  the 
interrogatories  annexed,  in  which  case  they  are  excluded ; 
or  upon  notice  or  open  commission,  when  the  practice  is 
almost  as  uniform  that  they  may  attend. 

The  formalities  to  be  observed,  and  the  powers  entrusted 
to  oflBcers  authorized  to  take  depositions,  are  too  various  for 
mention,  and  reference  must  be  had  to  the  Appendix  for 
the  details,  particularly  as  to  the  much-vexed  ([uestion  as  to 
their  power  to  enforce  the  attendance  or  testimony  of  an 
unwilling  or  refractory  witness. 

Concerning  the  power  of  a  commissioner  or  officer  to 
reject  testimony,  we  find  there  is  an  almost  unbroken  cur- 
rent of  law  and  practice  that  he  cannot  exclude  testimony, 
but  if  insisted  upon,  he  must  report  it,  together  with  the 
objection,  to  the  court  for  determination.  The  only  excep- 
tion appears  to  be  in  Arkansas,  tliough  in  Delaware  and 
Georgia  the  officer  may  also  state  his  own  ruling.  The 
officer  is  specially  enjoined  in  some  states  to  take  down  the 
language  of  the  witness  as  nearly  as  possible,  and  without 
prompting  or  interference  by  counsel.  In  New  York  and 
Wisconsin  the  statute  requires  that  lie  shall  insert  every 
answer  or  declaration  made  by  the  witness,  which  either 
party  shall  require.  In  some  of  the  states  there  is  a  i)ro- 
vision  that  the  witness  may  correct  his  deposition  before 
signing  it,  if  he  wish ;  but  it  does  not  appear  whether  this 
extends  to  the  expunging  of  anything  he  may  have  said. 

JSixth.  The  reports  made  in  answer  to  the  sixth  incjuiry. 
To  whom  and  how  must  depositions  be  returned  and  "  j)ub- 
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lication  made"?  indicate  that  little  remains  of  this  cere- 
mony, once  considered  so  important.  We  have  not  only 
lost  the  material  distinction  as  to  depositions  de  bene  esse 
(originally  signifying  such  as,  by  reason  of  some  special 
emergency,  were  permitted  to  be  taken  before  the  issue  was 
made  up),  but  the  solemnity  of  publication  has  become 
useless  under  the  open  and  oral  examination  of  witnesses 
upon  mere  notice.  From  the  decision  by  the  Court  of 
Appeals  of  England,  in  Vane  vs.  Vane,  reported  in  Whar- 
ton on  Evidence,  sec.  184,  note,  it  seems  to  be  obsolete  in 
England  also.  The  case  involved  a  title,  depending  upon  a 
disputed  marriage  and  the  defendant's  legitimacy.  It  was 
sought  to  introduce  depositions  which  had  been  taken  in 
1802,  upon  a  bill  to  perpetuate  evidence.  But  "  publica- 
tion  "  was  resisted  because  the  parties  were  not  the  same. 
The  court  overruled  the  objection,  notwithstanding  the  old 
rule  and  authorities — Mellish,  Lord  J.— disposing  of  the 
precedents  by  saying  "  that  the  views  of  the  courts  as  to  the 
best  methods  to  be  adopted  for  the  discovery  of  truth  have 
entirely  changed  in  recent  times." 

Generally,  throughout  this  country,  depositions  are  now 
returned  to  the  clerk  of  the  court,  who  may  open  and 
divulge  the  contents  upon  the  request  of  either  [)arty  and 
at  any  time. 

Some  show  of  formality  is  retained  in  a  few  of  the  states, 
by  requiring  depositions  to  be  returned  to  the  court  by  the 
officer  taking  them,  and  opened  upon  its  order;  but  even  in 
those  cases  we  apprehend  that  j)ublication  is  practically  in 
the  hands  of  the  clerk.  South  Carolina  is  the  only  state 
where  the  rule  keeps  them  closed  until  the  trial,  whilst  in 
Massachusetts  it  would  seem  that  the  party  who  takes  dejx)- 
sitioiis  may  carry  them  oj)en  fourteen  days  before  filing  them. 

Seventh.  The  inquiry  made  by  the  Association  in  the  reso- 
lution, touching  the  mode  of  "  perpetuating  testimony  out 
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of  court,"  or  in  anticipation  of  a  future  suit,  has  not  been 
generally  answered  in  the  reports  sent  to  the  committee ; 
but  it  appears  that  in  twelve  of  the  states,  at  least,  pro- 
vision has  been  made  by  statute  for  a  summary  proceeding 
to  perj)etuate  testimony  in  such  cases. 

Grenerally  it  must  be  upon  petition  to  a  court  of  record, 
setting  forth  the  claim  or  case  anticipated,  and  the  names 
of  the  parties^  concerned ;  and  after  notice  to  them,  the  court 
is  authorized  to  make  an  order  for  the  examination  of  the 
proposed  witnesses  in  the  usual  mode,  and  under  terms  pre- 
scribed. The  depositions  so  taken  are  returned  to  the  clerk 
of  the  court,  to  be  filed  for  future  use  against  the  persons  so 
notified,  or  those  claiming  under  them,  but  under  conditions 
more  or  less  restricted  in  some  of  these,  statutes.  The  clerk 
in  some  cases  is  required  to  record  them,  and  certified  copies 
of  the  record  made  available. 

This  statutory  proceeding  may  be  had  in  Maine  on  apj)li- 
cation  to  a  probate  judge,  justice  of  the  peace,  notary  public, 
or  clerk  of  the  Supreme  Court ;  in  Massachusetts^,  on  appli- 
cation to  two  justices  of  the  peace,  one  of  whom  must  be 
a  [irobate  judge,  or  the  clerk  of  the  Supreme  Court,  or  a 
master  in  chancery,  or  a  counselor-atrlaw ;  in  New  Hamp- 
shire, on  application  to  two  justices  of  the  peace,  one  of 
whom  must  be  of  the  quorum;  in  Rhode  Island,  to  a 
master  in  chancery,  and  in  Vermont,  to  the  county  court. 
In  Maine,  Mas<<achusetts,  and  New  Hampshire  the  depositions 
may  be  filed  and  recorded  in  the  Registry  of  Deeds,  and 
certified  copies  afterwards  used. 

COXCLl'SIONS. 

The  committee  are  also  instructed  to  make  such  sugges- 
tions on  the  general  subject  referred  to  them  as  they  may 
deem  expedient  for  the  action  of  the  Association  ;  and  the 
subject  is  one  of  such  immense  practical  importance,  even 
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if  regarded  only  with  reference  to  the  relations  and  de- 
pendence of  the  judicial  tribunals  of  the  numerous  states 
upon  each  other — a  dependence  constantly  increasing — that 
it  certainly  behooves  this  Association  to  contribute  every 
etibrt  for  enlarging  all  facilities  between  them,  by  comity 
and  by  uniform  legislation,  towards  mutual  aid  in  ])roceed- 
ings  to  obtain  testimony. 

The  subject  has  still  wider  Ijearings.  In  any  system  of 
jurisprudence,  the  means  of  discovering  the  very  truth  of 
the  matter  in  litigation  must  be  a  prime  necessity.  While 
the  true  mode  of  producing  testimony,  and  the  only  one 
which  for  ages  was  practised  in  the  law  courts  of  England, 
is  l)y  presenting  the  witness  face  to  face  with  the  tribunal 
which  is  to  weigh  and  determine  the  facts,  the  modern  sys- 
tems of  procedure,  yielding  to  necessity,  now  as  universally 
in  all  civil  cases,  and  some  of  them  in  criminal  ca>Vs,  admit 
the  dejMJsition  of  the  witness  in  exceptional  cases.  Yet, 
although  depositions  now  rank,  in  legal  theory,  as  oral  and 
primary  evidence,  it  is  not  to  be  denied  that  eminent  judges 
and  authors  have  made  observations  bv  no  means  laudatorv 
of  this  sort  of  testimonv  as  a  vehicle  of  truth. 

Lord  Erskine,  when  sitting  in  Chancery,  referred  to  *'the 
frail  and  imperfect  mode  of  examining  into  facts  in  this 
court,"  as  making  it  almost  a  matter  of  right  to  have  an 
issue  of  di:visarif  vel  noii.  (13  A  esey,  91.)  Few  men  had 
better  opportunities  tlian  he  for  comparing  and  e.«itiniating 
the  two  modes. 

Mr.  Justice  ( irier,  in  a  case  of  collision  of  ships  and  con- 
tradictory depositions  l)y  the  crews  and  passengers,  besides 
reilecting  severely  upon  the  provisions  of  the  act  of  1789, 
for  taking  depositions,  made  a  general  comment  which  is 
pertinent:  "In  such  cases,'' he  said,  " the  oral  examination 
of  witnesses  before  the  court,  with  a  stringent  cross-examina- 
tion bv  skillful  counsel,  is  almost  the  onlv  method  of  elicit- 
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ing  truth  from  such  sources.  Such  a  course  of  sifting  out 
truth  in  doubtful  cases  cannot  be  pursued  here."  (13 
Howard,  283.) 

Perhaps  the  most  remarkable  comment  upon  testimony  by 
depositions,  taken  by  the  chancery  method,  will  be  found  in 
3  English  Law  and  Equity  Reports,  73,  where  the  case  had 
been  heard,  by  consent,  upon  affidavits,  about  two  hundred 
in  number. 

Some  disparagement  of  this  species  of  testimony  liad  been 
expres.sed  in  the  argument.  The  Vice-Chancellor  (Knight 
Bruce)  gave  his  views  at  some  length  upon  the  relative 
value  of  evidence  given  by  affidavit  and  by  deposition,  and 
said  "  that  he  was  far  from  acceding  to  the  opinion  that  uni- 
versiilly  or  even  necessarily  depositions  upon  interrogatories 
are  preferable  to  affidavits  for  the  purpose  of  trying  questions 
of  fact,  whether  simple  or  com])licated.  And  as  to  proof  vlvd 
voce,  although  often  useful,  and  sometimes  indispensable, 
cross-examination  at  law  is  sometimes,  in  skillful  and  often 
in  un.skillful  hands,  a  wea])on  that  recoils,  and  not  very 
unseldom  an  instrument  of  injustice.  But  in  equity  it  is 
something  that,  sitting  here,  I  would  rather  not  characterize. 
Considering  that  here  the  party  cross-examining  knows 
neither  the  answers  that  have  been  given  by  the  witness 
nor  the  questions  that  have  been  addressed  to  him  in  chief, 
it  ought  not  to  excite  surprise  that  in  equity  it  is  generally 
of  no  use  whatever." 

Notwithstanding  these  acknowledged  infirmities  had  been 
exposed  l>y  the  testimony  taken  and  the  reports  made  by  the 
v^arious  English  commissions  for  the  reform  of  tlieir  law  and 
chancery  procedure,  they  were  left  without  remedy ;  and 
until  the  Judicature  Acts  of  1873  and  187'"),  the  old  svstem 
of  taking  depositions  continued  in  force.  The  sweeping 
provisions  of  those  statutes  have  emancipated  the  sulgect  so 
far  from  all  the  ancient  forms,  that  the  courts  mav  now  at 
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any  time,  for  sufficient  reason,  order  that  facts  may  be  proved 
by  affidavit  at  the  trial  or  hearing,  on  such  conditions  as  the 
judge  deems  reasonable.  (Orders  37  and  38,  under  sec.  20, 
Act  of  1875.) 

The  committee  feel  some  hesitation  in  recommending  the 
Association  at  present  to  propose  a  similar  advance  in  pro- 
cedure in  this  country. 

But  in  this  country  much  of  the  frailty  and  imperfection 
which  have  led  to  the  rejection  of  depositions  and  using 
affidavits  instead,  as  in  England,  do,  from  other  causes  as 
well  as  this,  attend  the  more  free  and  open  methods  under 
which  the  taking  of  depositions  has  so  long  been  practised. 

The  chief  and  obvious  evil  in  the  practice  as  it  now  pre- 
vails, is  the  inexperience  and  incapability  of  the  officer  who 
generally  may  now  be  employed  to  take  depositions; 
especially  in  states  where,  upon  a  mere  notice  of  the  time 
and  place,  it  is  left  to  the  attorney  taking  the  deposition  to 
select  his  own  officer  among  any  of  the  classes  authorized, 
and  not  unfrequently  a  clerk  or  student  in  his  office,  con- 
veniently equipped  with  a  notary  or  master's  commission. 
Nothing,  of  course,  can  inform  the  court  or  jury  of  the 
witness's  manner  or  conduct ;  and  as  to  that  which  is  next 
in  importance — the  exact  reproduction  of  his  words  as 
uttered — none  but  an  experienced  reporter  is  at  all  capable. 
And  besides  these  difficulties,  the  prompting,  the  interrup- 
tions, and  the  interferences,  which  constantlv  beset  the 
taking  of  depositions,  require  a  control  which  few  justices 
of  the  peace,  mayors,  or  even  notaries  comprehend  or 
exercise. 

By  reference  to  the  Aj)pendix  it  will  be  seen  that  in  a  few 
of  the  states  the  authority  to  take  depositions  is  conferred 
upon  a  special  officer,  known  in  some  states  as  commiasioners 
and  in  others  as  examiners,  and  who  are  appointed  by  the 
court  in  each  countv. 
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This  seems  to  the  committee  the  simplest  and  most 
eflectual  mode  of  establishing  a  competent  and  independent 
class  of  officers  for  this  dutv.  To  make  the  office  what  is 
essential  to  justice,  requires  that  it  shall  be  exclusive  and 
confined  to  a  limited  number. 

In  the  second  place,  the  Association  might  well  invite  the 
adoption,  in  all  the  states,  of  a  law  requiring  witnesses  to 
attend  and  testily  in  their  own  place  of  residence,  upon 
proper  re([uisition  from  another  state  or  country,  and  also 
punishing  perjury  in  such  cases. 

The  committee  further  suggest,  as  worthy  of  consideration, 
the  practice  in  certain  states  above  referred  to,  by  which  the 
party  served  with  notice  or  commission  to  take  depositions 
in  another  stat^  or  country  shall  have  the  option,  by  prompt 
action,  of  requiring  that  the  deposition  shall  bo  taken  upon 
interrogatories  and  cross-interrogatories  accompanying  the 
notice,  and  without  the  attendance  of  parties  or  attorneys. 

RuFus  King, 
Geo.  W.  Biddle, 
Committee  on  Judicial  Administration,  etc. 
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APPEN  DIX. 


Containing  an  abstract  of  the  reports  made  by  the 
Vice-President  in  each  of  the  states,  in  reply  to 

THE  inquiries  STATED  IN  THE  FOREGOING  REPORT,  CON- 
CERNING THE  LAW  AND  PRACTICE  IN  TAKING  DEPOSITIOliS 
AND    PERPETI'ATING    TESTIMONY. 

I.  What  modes  of  procading  are  alloioed,  whether  by  commis- 
sion frora  court  J  or  by  Dicre  notice  inter  partes,  or  otherwise  f 

In  Delaware,  Maryland,  Mississippi,  and  South  Carolina 
the  only  mode  is  by  commission  issuing  out  of  court. 

In  Illinois,  Massachusetts^,  Michigan,  Missouri,  Pennsylva- 
nia, New  York,  and  Vermont  the  mode  is  by  commission,  if 
the  depositions  are  to  be  taken  out  of  the  state.  In  Georgia 
the  same  rule  applias  if  taken  out  of  the  county. 

In  Connecticut,  New  Hampshire,  Vermont,  and  West 
Virginia  depositions  may  be  taken  upon  notice  merely,  but 
it  is  issued  by  a  justice  of  the  peace,  notary  public,  or  other 
authorized  officer  in  the  form  of  a  citiition. 

In  all  the  other  states  depositions  may  be  taken  by  notice 
inter  partes,  or  by  commission  out  of  court,  as  the  parties  may 
prefer,  whether  the  witnesses  be  in  or  out  of  the  state. 

In  New  York  and  Pennsylvania  letters  rogatory  are  used 
in  taking  testimony  in  foreign  countries. 

II.  By  what  officers  or  persons  depositions  may  be  taken  f 

To  avoid  repetition,  it  may  be  said  that  commissioners  are 
appointed  in  all  the  states  (usually  by  the  governor)  to  take 
depositions  or  affidavits,  as  well  as  acknowledgment  of  deeds 
in  the  other  states,  and  generally,  but  not  universally,  the 
consuls  and  secretaries  of  legation  of  the  United  States  in 
foreign  countries  have  similar  authority. 
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The  class  of  officers  authorized  in  the  several  states  to 
take  depositions  are  as  follows  : 

Arkansas. — The  commissioner  named,  or  any  person  au- 
tliorized  to  administer  an  oath,  and  whether  in  or  out  of  the 
state. 

California. — A  judge  or  any  other  person  authorized  to 
administer  an  oath. 

Connecticut. — Any  justice  of  the  peace,  not<iry  public,  or 
person  authorized  to  administer  an  oath. 

Delaware. — The  commissioners  named  bv  the  commission. 

Georgia. — Commissioners  appointed  by  the  courts  in  each 
county  to  take  depositions. 

Illinois. — Any  judge,  master  in  chancery,  notary  public, 
justice  of  the  peace ;  or  if  the  witneas  be  in  the  army  or  navy, 
before  any  commissioned  officer  in  the  service. 

Indiana. — Any  judge,  justice  of  the  peace,  notary  public, 
mayor,  or  recorder  of  a  city,  or  clerk  of  a  court  of  record. 

Iowa. — Any  person  authorized  to  administer  oaths.  If  on 
commission  and  no  commissioner  named,  it  may  be  executed 
by  any  judge,  clerk  of  court  of  record,  or  notary  public. 

Kentucky. — Any  examiner,  judge,  or  clerk  of  court,  if 
within  the  stiite.  Depositions  may  be  taken  out  of  the  state 
b}'  a  Kentucky  commissioner,  or  by  a  judge,  justice  of  peace, 
notary  public,  or  mayor. 

Maine. — Any  justice  of  peace,  notary  public,  or  judge  of  a 
court  of  record. 

Maryland. — The  commissioner  named  in  the  commission. 

Massachusetts. — Any  justice  of  the  peace,  if  within  the 
state.  If  out  of  the  state,  any  justice  of  the  peace,  notary 
public,  or  officer  authorized  to  take  depositions  by  the  law  of 
the  place,  but  in  this  last  case  it  is  discretionary  with  the 
court  as  to  admissibility. 

Michigan. — Any  justice  of  the  peace,  judge  of  Circuit 
Court,  or  commissioner  for  the  county. 
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Missiouri. — If  in  the  state,  a  judge,  justice  of  the  peace, 
notary  public,  or  mayor  or  chief  officer  of  a  city  or  town 
having  a  seal  of  office.  If  out  of  the  state,  either  of  the 
same  class  of  officers. 

Mississ^ipjJL — By  the  commissioner  appointed  b}^  the  com- 
mission ;  or  if  no  commissioner  is  named,  then  by  any  person 
authorized  to  administer  oaths. 

Nebraska. — If  within  the  state,  a  judge  of  the  Supreme,  or 
District,  or  Probate  Court,  justice  of  peace,  notary,  mayor  or 
chief  magistrate  of  a  city  or  town,  master  commissioner,  or 
special  commissioner.  If  out  of  the  state,  any  judge  of  a 
court  of  record,  justice  of  peace,  notary,  mayor  or  chief 
magistrate  of  a  cit\'  or  town. 

New  IIainps}(  ire. — If  in  the  state,  any  justice  of  peace  or 
notary.  Out  of  the  state,  the  same  officers  or  anv  officer 
authorized  to  take  depositions  by  the  law  of  the  place. 

New  Jersey. — By  the  commissioner  named  in  the  commis- 
sion. If  on  notice,  any  judge  of  the  Supreme,  or  Circuit,  or 
District,  or  Common  Pleas  Court,  commissioner  of  deeds,  or 
any  special  conmissioner  of  court. 

New  Ytyrk. — By  the  commissioner  named  in  the  commis- 
sion, or  on  notice,  by  any  judge,  justice  of  the  peace,  mayor, 
or  officer  designated. 

Ohio. — Any  judge  or  clerk  of  Supreme,  Common  Pleas,  or 
Probate  Court ;  justice  of  peace,  notary,  mayor  or  chief  magis- 
trate of  any  municipal  corporation ;  master  commissioner,  or 
any  person  designated  in  a  commission. 

Pennsylvania. — Any  magistrate,  justice  of  peace,  notary, 
judge,  or  commissioner  of  court.  United  States  commissioner 
for  the  state,  or  any  person  designated  by  a  commission. 

Rhode  Island. — Any  judge  of  Supreme  Court,  justice  of 
peace,  or  notary. 

South  Carolina. — By  the  commissioner  appointed  by  the 
commission. 
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Vermont. — In  the  state,  justice  of  peace,  notary,  or  master 
in  chancery.  If  out  of  the  state,  by  the  same  classes  of  officers, 
or  the  commissioner  designated  by  a  commission,  or  by  any 
officer  authorized  to  take  depositions  by  the  law  of  the  place, 
and  in  the  same  manner  as  authorized  by  such  law. 

West  Virginia. — In  the  state,  any  justice  of  peace,  notary, 
or  commissioner  in  chancery.  If  in  another  state,  the  same 
class  of  officers  or  any  other  officer  authorized  by  the  law  of 
the  place  to  take  depositions.  In  foreign  countries,  not  only 
by  the  commissioner  designated  by  commission,  or  any 
minister,  charge  d'affaires,  consul,  or  vice-consul,  but  also 
mayor  or  chief  magistrate  of  a  corporation,  or  notary  in 
such  country. 

Wiscons^in. — In  the  state,  any  justice  of  the  peace,  court 
commissioner,  judge  of  court,  or  notary.  If  out  of  the  state, 
any  judge,  court  commissioner,  master  in  chancery,  notary, 
justice  of  peace,  or  commissioner  of  deeds. 

III.  What  power  to  compel  witness  to  testify  upon  a  conwiis- 
sion  or  notice  from  another  state  or  covntry^  and  to  whom  it  is 
given  f 

Arkansas. — Any  judge,  justice  of  the  peace,  or  notary, 
upon  production  of  the  commission. 

California. — Any  judge,  on  production  of  a  commission 
or  notice,  and  affidavit  of  materiality. 

Connecticut. — The  commissioner  may  apply  to  a  judge  of 
the  superior  court  to  enforce  attendance. 

Delaivare. — No  pro\ision. 

Georgia. — On  certificate  of  the  commissioner  or  affidavit 
of  the  party  applying,  any  judge  of  the  superior  court  or  the 
ordinary  may  enforce  compliance. 

Illinois. — No  answer. 

Indiana. — No  special   provision.     Whether    the    general 

provision  in  the  Revised  Statutes  of  1881  applies,  query. 
21 
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Iowa. — Same  power,  and  to  same  officers  as  authorized  to- 
take  depositions  in  this  state,  and  false  swearing  in  such  case^ 
expressly  made  perjury. 

KerUucky. — The  county  judge,  either  on  commission  or 
notice  from  another  state. 

Maine.. — Any  magistrate  or  sworn  officer,  on  notice  and 
payment  of  fees. 

Maryland. — Judge  of  the  circuit  court,  on  application  by 
the  commissioner. 

MassachuHetts. — Any  justice  of  the  peace  may  enforce  same 
as  in  a  suit  pending  in  the  state,  and  fine  not  exceeding 
twenty  dollars  for  non-compliance. 

Michigan. — Full  provision,  and  subject  to  same  penalties 
as  in  suit  pending  in  the  state. 

Mississippi. — The  commissioner  appointed  by  court  in  any 
other  state  may  enforce  compliance. 

Missouri. — The  commissioner  of  any  court  of  record  in 
this  or  any  other  government  may  compel  attendance  and 
testimony  of  witnesses  the  same  as  any  court  in  tliis  state. 
Commissioners  of  other  states  residing  in  Missouri  have  the 
same  power. 

Nebraska. — No  provision  made. 

New  Hampshire. — Any  justice  of  the  peace  or  notary  has 
the  same  power  as  in  domestic  suits. 

New  Jersey. — Judge  of  Supreme  Court,  on  application  of  the 
commissioner  and  proof  of  the  witness's  refusal. 

New  York. — Judge  of  Supreme  Court  or  county  judge,  on 
presentation  of  the  commission,  or  notice,  or  authority  of 
any  court  in  the  United  States  or  a  foreign  country,  either  in 
a  civil  or  criminal  proceeding,  and  affidavit  of  materiality. 

Ohio. — Any  commissioner  or  officer  having  authority  from 
the  state,  district,  or  territory  where  the  suit  is  pending. 

Pennsylvania. — Court  of  Common  Pleas,  by  same  process  as 
in  domestic  suits.     (Damages  also  given  to  the  party  injured.) 
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Califomia. — Examination  oral,  if  upon  notice.  On  com- 
mission it  must  be  by  interrogatories  and  cross-interroga- 
tories, unless  otherwise  agreed.  No  answer  as  to  notice  of 
witnesses'  names. 

Coujiecticut. — Examination  oral.  Notice  of  the  names  of 
witnesses  "should  be  given." 

Delaware, — ^At  law,  the  examination  is  oral.  If  upon  com- 
mission, oral  or  written  as  shall  be  agreed.  Names  of  wit- 
nesses must  be  notified  in  all  cases. 

Georgia. — Examination  oral,  if  on  notice,  except  in  special 
cases  (of  which  there  are  five  by  statute),  in  which  interroga- 
tories must  be  filed.  Otherwise  than  upon  notice,  inter- 
rogatories must  be  filed,  and  in  all  cases  the  names  of  wit- 
nesses must  be  notified. 

Illinois. — Either  oral  or  written,  both  at  law  and  in  chan- 
cery.   No  answer  as  to  naming  witnesses. 

Indiana. — Examination  oral,  if  on  notice ;  but  if  on  dedi- 
mu8f  the  interrogatories  must  be  filed.  By  the  Revised 
Statutes  of  1881,  the  names  of  witnesses  must  be  notified. 

Iowa. — Oral,  unless  upon  commission.  Names  of  wit- 
nesses not  required,  except  upon  commission.  If  cross- 
interrogatories  are  not  filed  upon  a  commission,  the  code 
prescribes  four  which  the  clerk  must  annex. 

Kentucky. — Examination  oral,  except  by  consent;  or  in 
cases  where  the  adverse  party  is  under  disability,  or  con- 
structively summoned,  or  special  order  of  court,  WTitten 
interrogatories  are  required;  and  if  more  than  three  days' 
notice  be  given,  the  adverse  party,  by  counter-notice  within 
the  day  after  the  service,  may  require  the  depositions  to  be 
taken  upon  interrogatories  and  cross-interrogatories;  or  if 
the  latter  be  not  filed,  the  code  prescribes  four  \vhich 
the  clerk  must  add.  Names  of  witnasses  must  be 
notified,  unless  the  depositions  are  to  be  taken  within  the 
county. 
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Maine.  —  Examinations  oral,  unless  upon  commission. 
Names  of  witnesses  required  in  either  case,  unless  waived. 

Maryland. — Interrogatories  must  be  filed,  unless  waived. 
Names  of  witnesses  not  required. 

Massachusetts. — Examination  oral,  unless  on  commission 
out  of  the  state.  The  statute  does  not  require  notice  of 
names  of  witnesses,  but  the  practice  is  unsettled.  (See  15 
Mass.  492 ;  9  Pick.  485-487.) 

Michigan. — Oral  except  on  commission.  In  chancery, 
names  of  the  witnesses  must  be  notified. 

Mississippi. — Oral,  if  taken  within  the  state ;  if  out  of  the 
state,  the  examination  must  be  upon  commission,  and  inter- 
rogatories annexed.  The  names  of  witnesses  must  by  law 
be  notified,  but  in  practice  this  is  required  only  when  out  of 
the  state.  By  CampbelFs  Code,  1880,  the  same  rules  now  apply 
in  all  cases  which  formerly  applied  only  as  to  non-residents. 

MiHSouri. — Oral,  unless  upon  commission,  when  interroga- 
tories must  be  annexed,  and  names  of  the  witnesses  must 
be  notified. 

Nebraska. — Oral,  and  names  of  witnesses  required. 

New  Hampshire. — Examination  oral,  but  by  rule  of  court 
the  interrogatories  must  be  put  in  the  deposition.  Names 
of  witnesses  not  required. 

New  Jersey. — Oral,  unless  upon  commission,  in  which  case 
interrogatories  must  be  filed.  Names  of  the  witnesses  must 
be  notified. 

New  York. — Oral,  unless  taken  out  of  the  state ;  in  this 
case  the  interrogatories  must  be  filed.  The  names  of  wit- 
nesses must  be  notified. 

Ohio. — Oral,  except  upon  commission,  and  interrogatories 
filed.    Names  of  the  witnesses  not  required. 

Pennsylvania.— Oraly  unless  upon  commission,  which  must 
be  upon  interrogatories  filed.*  Names  of  the  witnesses  not 
required  unless  the  court  order  it. 
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Rhode  Island. — Oral,  unless  the  order  for  a  commission 
requires  interrogatories  to  be  annexed.  Names  of  the  wit- 
nesses not  re(|uired,  but  customary  to  notify. 

South  Carolina. — Generally  upon  interrogatorias  filed  with 
exceptions,  where  a  party  is  examined  or  depositions  taken 
before  a  referee  or  master,  or  in  cases  of  deserting  seamen, 
which  may  be  oral.     Names  of  witnesses  must  be  notified. 

Vermoiit. — Oral ;  but  if  out  of  the  state,  may  be  on  inter- 
rogatories filed.  It  does  not  appear  whether  this  is  com- 
pulsory.    Names  of  witnesses  must  be  notified. 

West  Virginia. — Oral  only,  and  the  examination  may  be 
conducted  either  bv  the  attornev  or  the  magistrate.  Names 
of  the  witnesses  not  required. 

Wiscoimn. — Oral,  if  upon  notice,  but  the  interrogatories 
must  be  entered  in  the  deposition.  The  names  and  resi- 
dences of  the  witnesses  nmst  be  notified. 

V.  Who  may  be  present,  and  what  formalities  viust  he  ob- 
served in  th<^  examination  f  May  the  officer  reject  testimony 
offered:^  and  what  are  his  powers  generally  f 

Arkansas.  —  Upon  commission  and  interrogatories,  the 
parties  and  attorneys  are  excluded  from  the  examination, 
unless  both  are  represented  or  seasonably  notified.  The 
testimony  must  be  written  bv  the  officer  or  bv  the  witness 
in  his  presence,  and  he  must  certify  this  as  well  as  the  time 
and  place  of  taking  it,  the  swearing  of  the  witness,  and  that 
the  deposition  was  read  to  and  subscribed  by  him  in  the 
officer's  presence.  The  officer  may  summarily  decide  ob- 
jections, prevent  insulting  ([uestioiis,  stop  the  examination 
if  unrea.sonablv  long  or  for  mere  vexation  or  delav  ;  hut  in 
cases  of  doubt,  the  officer  must  admit  the  testimony  and 
state  the  objection.  He  may  enforce  attendance  and  testi- 
mony bv  tlie  witness  bv  fine  and  imprisonment  until  com- 
pliance. 
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Indiana, — Examination  open,  except  when  upon  a  dedimvs 
and  interrogatories,  in  which  case  parties  and  counsel  are 
excluded ;  but  oral  cross-examination  may  be  required  upon 
three  days'  notice.  The  officer  cannot  reject  testimony. 
The  deposition  must  be  read  to  the  witness,  and  corrected 
as  he  desires.  In  case  a  witness  refuse  to  attend  or  tet«tifv, 
the  officer  reports  to  a  judge  of  a  circuit  or  superior  court,^ 
who  may  summarily  deal  with  it  as  a  contempt. 

Iowa, — On  commission  and  interrogatories,  parties  and 
their  agents  and  attorneys  are  excluded,  unless  both  sides 
be  present ;  otherwise  the  examination  is  open.  Language 
of  the  witness  is  required  to  be  taken  down  as  nearly  as 
possible.  He  must  be  sworn,  and  the  deposition  read  and 
subscribed  by  him.  The  officer  has  no  power  to  reject  testi- 
mony. He  "may  compel  obedience  to  his  subpcena,  and 
do  any  other  act  of  a  court  which  is  necessary  to  accom- 
plish the  purpose  for  which  he  is  acting." 

Kerducky. — On  commission  and  interrogatories,  the  parties 
and  their  agents  and  attorneys  are  excluded.  The  witness 
being  sworn,  the  testimony  must  be  written  by  him  or  by 
the  officer  in  his  presence,  and  subscribed  by  the  witness^ 
which  facts,  ais  well  as  the  time  and  place,  must  be  certified 
by  the  officer,  as  also  who  was  present  during  the  examina- 
tion.  For  refusal  by  a  witness  to  attend,  or  be  sworn,  or 
testify,  or  subscribe  the  deposition,  the  officer  may  fine  not 
exceeding  thirty  dollars,  or  imprison  not  exceeding  twenty- 
four  houi^s,  but  must  report  his  action  to  the  court,  and  the 
court  may  modify  or  annul  his  order.  Not  answered  as  to 
power  to  exclude  testimony. 

Maine. — Ordinarily  no  restriction  as  to  attendance.  In 
chancery  cases  on  commission  and  interrogatories,  none  but 
"  counsel  of  parties  by  their  own  consent "  admitted.  The 
officer  cannot  reject  testimony,  but  reports -it  with  the  ob- 
jection,    lie  simply  administers  the  oath  and  reduces    the 
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deposition.  His  official  seal  and  certificate  is  a  sufficient  au- 
thentication of  itself,  except  when  taken  outside  of  the  United 
States,  He  cannot  reject  testimony.  If  a  witness  refuse  to 
attend  or  testify,  the  officer  may  commit,  in  the  same  manner 
and  under  like  penalties  as  any  court  of  record ;  but  this  is 
subject  to  certain  penalties  in  case  of  a  discharge  by  court 
upon  habeas  corpus.  He  cannot  reject  testimony,  but  reports 
it  with  olrjections. 

Nebraska. — No  restrictions  as  to  attendance.  The  officer 
has  no  power  to  reject  testimony,  but  receives  all,  and  notes 
objections.  The  deposition  must  be  written  by  the  officer,  or 
in  his  presence  by  the  witness  or  some  disinterested  person. 
The  general  powers  of  the  officer  are  not  defined  by  law. 

New  Hampshire. — The  examination  is  open  ;  no  exclusion. 
The  magistrate  must  take  down  what  the  witness  says  totUiem 
verbis,  and  without  interference  of  counsel.  He  cannot  reject 
testimony,  but  notes  exceptions.  The  formalities  are  simple. 
Any  justice  of  the  peace  or  notary  may  attach  a  witness  who 
disobeys,  as  for  a  contempt,  and  fine  not  exceeding  ten  dollars. 
The  witness  is  also  made  liable  for  damages  to  the  party 
injured. 

New  York. — The  examination  is  public.  The  officer  must 
swear  the  witness,  and  cause  every  answer  or  declaration  in 
his  testimony  to  be  written  out  by  a  disinterested  person,  and 
then  read  and  subscribed  by  the  Witness.  He  must  sign  each 
half  sheet  of  the  deposition,  and  with  his  certificate  annex 
the  commission  with  all  the  exhibits  dulv  identified  in  the 
form  prescribed  bv  the  statute.  In  case  of  a  refractorv  wit- 
ness,  it  seems  that  it  must  be  referred  to  a  court  for  process 
to  compel  compliance. 

New  Jerseif. — No  restriction  as  to  persons  present.  The 
commissioner  as  well  as  the  witnesses  must  be  first  sworn. 
The  officer  has  no  power  to  reject  testimony.  The  witness 
must  subscribe  the  deposition  in  his  presence,  and  the  pro- 
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sworn  to  secrecy.  The  commissioner  cannot  reject  testimony^ 
but  notes  exceptions.  It  is  an  unsettled  question  whether 
a  master  or  referee  may  reject  testimony.  Such  an  objection 
has  been  sustained  in  the  Circuit  Court^  but  the  effect  being 
dilatory,  it  is  not  usual.  No  answer  as  to  general  powers  of 
the  commissioner. 

Vermo7it. — The  officer  does  not  exclude  testimony,  but  re-, 
ports  it  with  the  objections  to  the  court.  Testimony  cannot  be 
written  or  dictated  by  a  party,  attorney,  or  interested  person. 
The  witness  must  be  sworn,  and  the  deposition  certified, 
sealed  up,  and  indorsed  by  the  officer  in  the  manner  and 
form  prescribed  by  statute.  The  officer  may  compel  attend- 
ance and  testimony  by  commitment. 

West  Virginia. — No  restrictions  as  to  persons  present.  The 
officer  cannot  reject  testimony,  but  notes  exceptions.  He 
must  swear  the  witness,  and  certify  and  seal  up  the  deposi- 
tion. If  taken  within  the  state,  liis  official  character  and 
seal  need  no  authentication.  In  case  the  witness  refuse,  it 
seems  the  officer  must  report  to  the  court,  which  on  rule  or 
notice  may  fine  not  exceeding  twenty  dollars,  and  compel 
attendance  bv  attachment.  The  witness  is  also  made  liable 
to  the  party  injured. 

Wisconsin. — If  on  notice,  no  restrictions  as  to  persons 
I)resent.  On  commission,  all  persons  but  the  commissioner 
and  the  witness  excluded.  The  officer  cannot  reject  testi- 
mony, and  must  insert  every  answer  or  declaration  by  the 
witness  which  either  party  requires.  His  power  to  enforce 
testimony  does  not  appear,  but  it  would  seem  he  must  refer 
the  matter  to  court. 

VI.  To  whom  and  how  depositions  must  be  returned  and  publi- 
cation madef 

Arbiiims. — To  the  clerk  of  the  court,  either  personally  or 
bv  mail ;  or  if  taken  out  of  the  state,  it  may  be  returned 
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through  the  party  taking  it,  his  attorney  or  agent,  who  must 
make  oath  that  it  has  not  been  opened. 

Cftlifornia. — To  the  clerk  of  the  court. 

Connecticut. — To  the  clerk  of  the  court,  who  files  and  may 
oj)en  it. 

Delaware. — To  the  Chief  Justice  of  the  court,  or  in  equity  to 
the  register,  who  open  the  depositions. 

Georgia. — To  the  clerk  of  the  court,  either  by  mail  or  mes- 
senger, in  whicli  case  his  affidavit  is  required.  The  clerk 
may  open  on  filing. 

Illinois. — To  the  clerk  of  court,  and  opened  only  by  the 
court  on  consent  of  parties. 

Indiana. — To  the  clerk  of  the  court,  and  opened  by  him 
on  order  of  the  court  or  request  of  parties. 

Iowa. — To  the  clerk  of  the  court,  who  may  open  and 
furnish  copies,  but  hold  the  original. 

Kentucky. — To  the  clerk  of  the  court. 

Maine. — To  the  clerk  of  the  court.     Publication  informal. 

Maryland. — To  the  judge  of  the  couii;. 

Massachusetts. — To  the  court;  but  the  practice  is  to  leave 
the  depositions  open  and  in  custody  of  the  party  taking  them ; 
but  thev  must  be  filed  within  fourteen  davs. 

Michigan. — To  the  court.  The  clerk  will  open,  and  notify 
parties. 

Mississippi. — To  the  clerk  of  the  court,  who  must  indorse 
the  time  of  receipt  and  opens  the  depositions. 

Missouri. — To  the  clerk  of  the  court.  If  taken  in 
a  foreign  country  and  language,  the  deposition  must  be 
taken  in  the  language  spoken  by  the  witness;  and  when 
filed,  the  party  taking  it  must  forthwith  cause  it  to  be 
truly  translated  into  English  for  the  information  of  the 
adverse  party. 

Nebraska. — To  the  clerk  of  the  court,  who  may  open  on 
the  order  of  the  court  or  request  of  either  party. 
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New  Hat)iHphive, — To  the  clerk  of  the  court,  and  either  he- 
or  the  party  may  open  it. 

New  Jersey. — To  the  court,  and  opened  either  by  order  of 
the  court  or  bv  the  clerk. 

New  York. — To  the  clerk.     No  answer  a«  to  publication. 

Ohio. — To  the  court,  and  opened  by  the  clerk,  either  by 
order  of  the  court  or  request  of  either  party. 

Pemwjlvania. — To  the  clerk  of  the  court,  and  ten  days 
given  to  the  adverse  party  to  file  exceptions. 

Rhode  Island. — To  the  court,  and  publication  must  be 
by  order  of  the  court  or  a  judge  thereof. 

Smith  Carolina. — To  the  clerk  of  the  court,  and  oj)ened  only 
at  the  trial,  and  either  party  may  then  offer  it. 

Vei^nioiH. — Manner  of  returning  not  stated.  May  be 
opened  by  the  court  or  the  clerk  when  received. 

West  Virginia. — To  the  clerk  of  the  court.  Manner  of 
publication  not  stated. 

Wisconsin. — To  the  clerk  of  the  court,  and  may  be  opened 
bv  the  court  or  the  clerk. 

VII.  Summary  modes  of  i)erpetuating  testiTnony  in  anticipa- 
tion of  suit. 

Arkansas. — No  answer. 

California. — On  petition  to  the  judge  of  court,  setting  forth 
the  case  anticipated,  names  of  the  parties  concerned  and  of 
the  witnesses,  the  judge  may  order  its  allowance  and  designate 
the  officer,  the  notice,  and  the  place  either  in  or  out  of  the 
state ;  and  if  out  of  the  state,  the  interrogatories  must  be 
filed.  The  depositions  are  then  taken  and  returned  in  the 
usual  way,  and  with  the  petition  filed  in  the  court  allowing 
the  order. 

Connect irut. — Provision  is  made  by  the  Revised  Statutes  of 
1875,  J)}).  435-7,  but  details  not  reported. 

Delaware. — No  answer. 
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be  taken  on  application  to  the  Supreme  Court,  and  \i\Hm 
interrogatories  on  sufficient  cause  shown. 

Michigan,  Mississippi,  Missouri,  Nebraska. — No  answers. 

New  Hampshire. — On  petition  to  a  court  of  record  or  two 
justices  of  the  peace,  one  of  whom  must  be  of  the  quorum, 
and  notice  by  them  to  the  persons  interested,  depositions  may 
be  taken  in  the  usual  way,  and  when  returned,  may  be  re- 
corded in  the  Registry  of  Deeds,  and  used  in  subsequent 
suits  concerning  the  same  matter  and  parties. 

New  Jersey, — No  answer. 

New  York. — Provisions  exist  similar  to  the  ordinary  mode. 

Ohio. — A  judge  of  the  Court  of  Common  Pleas,  on  petition 
filed  in  that  court,  may  forthwith  order  the  examination, 
directing  the  time  and  place  and  the  notice  to  be  given  to 
the  persons  named  as  interested.  When  it  is  shown  that 
notice  cannot  be  given,  he  must  appoint  an  attorney  to  ex- 
amine witnesses  for  them,  whose  fee  shall  be  taxed  in  the 
costs.  The  depositions,  if  approved  by  the  judge,  are  tiled 
with  the  clerk,  and  the  depositions  or  certified  copies  may  be 
given  in  evidence  in  any  trial  between  the  parties  named  or 
their  privies  in  interest,  subject  to  exceptions  for  irrelevancy 
or  incompetency. 

Pennsylvania. — The  English  chancery  practice,  by  bill  to 
perpetuate,  etc. 

Rhode  Island. — Any  judge  of  Supreme  Court  or  master  in 
chancery,  it  seems,  may  take  depositions  to  perpetuate,  either 
before  or  after  commencement  of  a  suit.  They  are  to  be 
taken  in  the  usual  way,  returned  to  the  clerk  of  the  Supreme 
Court,  and  recorded.  But  see  Remington  vs.  Peckham,  10 
Rhode  Island,  550. 

South  Carolina. — No  answer. 

Vermont. — A  judge  of  the  Supreme  or  the  County  Court,  on 
petition  and  notice  to  the  adverse  party,  may  take  such 
depositions  or  grant  a  commission  to  take  depositions  out  of 
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Resolved,  That  the  Committee  on  Judicial  Administration  and  Remedial 
Prrjcedure  be,  and  they  are  hereby  instructed  to  inquire  and  report  to  the 
Association,  at  its  next  Annual  Meeting,  upon  the  present  condition  of  the 
law,  as  well  statutory  as  established  by  judicial  decisions  in  the  several 
states,  touching  the  mode  of  taking  testimony  and  of  perpetuating  testi- 
mony out  of  court,  with  special  reference  to  the  class  of  officers  authorized 
to  take  such  testimony,  and  the  power  confided  to  them,  and  the  formali- 
ties reqiured  for  the  same ;  and  to  make  such  suggestions  on  the  general 
subject  as  to  them  may  seem  expedient,  with  reference  to  the  ex|)edienr\- 
of  any  action  on  the  part  of  this  Association  in  respect  to  the  same. 
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members  of  the  Senate  and  House  then  in  session  ;  and, 
without  taking  a  final  vote,  adjourned  to  m€^t  at  New  York 
on  February  3.  At  one  or  other  of  these  meetings  all  the 
members  of  the  committee  were  present,  and  at  none  less 
than  seven.  On  the  23d  January,  1882,  the  committee  were 
dej)rived,  by  the  untimely  and  lamented  death  of  C'larks4)n 
X.  Potter,  of  the  valued  counsels  of  an  associate  who  had 
taken  the  deepest  interest  in  the  subject  referred  to  them, 
and  to  wliose  distinguished  merit  and  ability  the  resolutions 
ad()j)ted  by  your  committee  and  apj)ended  to  this  report  are 
an  imperfect  though  heartfelt  tribute. 

The  vacancv  so  caused  was  filled  bv  the  unanimous  selec- 
tion  of  Mr.  William  M.  Evarts,  of  New  York,  who  accepttni 
the  appointment  and  took  part  in  the  final  session  held  on 
February  4.  At  this  meeting  it  became  manifest  that  the 
diflFerences  of  opinion  developed  by  the  fullest  discussion  of 
the  merits  of  tlie  principal  plans  for  relief  of  the  Supreme 
Court,  already  under  consideration  in  Congress  and  through- 
out the  whole  country,  would  j)revent  a  unanimous  rei)ort. 

The  undersigned,  a  majority  of  your  committee,  respect- 
fully rei)ort  the  following  as  the  conclusions  which  they 
have  reached,  after  the  most  earnest  consideration,  and 
after  giving  due  weight  to  the  views  with  which  they  are 
unable  to  agree : 

The  necessity  of  legislation  by  Congrc^ss  for  the  improve- 
ment, if  not  the  reorganization,  of  the  judicial  system  of 
the  United  States,  is  not  an  opien  question. 

The  records  of  the  Su{)reme  Court  of  the  United  State< 
show  that  for  the  first  twenty  years  after  its  organization 
in  1790-01,  the  average  number  of  causes  pending  annu- 
ally was  less  than  one  hundred;  and  not  until  after  1843 
did  it  permanently  exceed  an  annual  average  of  150. 
During  tlie  past  twenty  years  (1802-82)  the  average  num- 
ber of  causes  on  the  docket  at  the  beginning  of  each  term 
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has  increased  from  less  than  350  to  nearly  1,200 ;  and 
though  tlie  number  annually  disposed  of  has  also  increased 
during  that  period  from  an  averagiB  of  less  than  150  to 
nearly  360,  it  is  beyond  the  power  of  the  justices  to  keep 
up  witli  the  constantly  increasing  arrears. 

The  last  completed  term  of  that  court  (1880-81)  opened 
with  a  docket  of  1,202  cases,  of  which  305  in  all  were  dis- 
posed of  during  the  year ;  leaving  837,  or  more  than  two- 
thirds  of  the  docket  untouched.  It  is  only  too  familiar 
knowledge  that  the  interval  between  the  allowance  of  an 
appeal  or  writ  of  error  in  the  circuit  court,  and  the  hearing 
of  the  cause  at  Washington,  is  on  an  average  more  than 
three  years.  Such  delays  offer  a  premium  for  vexatious 
appeals,  and  amount  in  many  cases  to  an  absolute  denial  of 
justice.  The  sacrifices  too  often  made  by  suitors  under  the 
name  of  a  compromise,  in  preference  to  tlie  injury,  some- 
times  the  ruin,  resulting  from  mere  delay,  are  a  reproach  to 
the  administration  of  justice — or  rather  to  the  system  which 
thus  clogs  and  fetters  it.s  administration.  Significantly  stands 
in  Magna  Charta  that  threefold  pledge,  that  justice  shall 
neither  be  sold,  nor  denied,  nor  delayed — Nulli  vendemiuSy 
nuUi  negabimus  aut  differemus  rectum  vel  justitiam. 

On  every  side,  for  years  past,  from  suitors,  from  Bench  and 
from  Bar  alike,  have  arisen  just  complaints  of  this  great  evil, 
which  it  is  in  the  power  of  Congress  alone  to  remedy.  But 
a  short  time  before  your  last  meeting,  the  actual  situation 
was  impre.ssively,  though  temperately,  set  forth  by  a  venera- 
ble and  distinguished  judge,*  whose  former  experience  as  a 
member  of  that  high  tribunal  give  additional  weight  to  his 
suggestions  as  to  the  best  mode  of  relief.  Repeated  efforts 
have  been  made,  with  the  earnest  concurrence,  if  not  at  the 
.^^uggestion,  of  the  Supreme  Court  justices,  to  promote   and 

♦See  "The  Needs  of  the  Supreme  Court,"  by  Ex-Justice  Strong,  in  the 
North  American  Review  for  Mav,  1881. 
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procure  legislation  by  Congress  to  this  end.  Bills  carefully 
drafted  for  that  purpose  liave  been  introduced  from  time  to 
time  during  several  years  past,  but  hitherto  without  result. 
State  and  other  Bar  Associations  in  almost  every  part  of  the 
country  have  repeatedly  expressed  the  strong  desire  of  the 
profession  for  a  relief  quite  as  important  to  themselves  as  to 
their  clients;  and  the  demand  thus  made  upon  Congress  ha*=i 
been  re-echoed  by  leading  journals  throughout  the  land. 

But  not  for  the  Supreme  Court  alone  is  relief  by  legisla- 
tion needed.  From  almost  every  one  of  the  nine  judicial 
circuits  of  the  United  States  come  equally  well-founded  com- 
plaints of  the  insufficiency  of  the  judicial  machiner3^  pro- 
vided in  the  existing  circuit  and  district  courts  for  the 
constantly  increasing  work  of  litigation.  The  addition 
made  to  the  judicial  force  by  the  appointment  of  nine  circuit 
judges  under  the  act  of  1869  has  fallen  far  short  of  these  con- 
stantly increasing  demands,  which  have  kept  pace  with  the 
growing  population  and  business  of  the  whole  country. 
How  inadequate  to  those  wants  is  the  force  now  provided, 
and  how  imperative  the  demand  for  relief  in  this  quarter 
also,  has  also  been  most  impressively  set  forth  by  one  in 
every  way  competent  to   testify.* 

It  is  obvious  that  the  problem  which  these  evils  present  is 
not  one  of  easy  solution.  How  to  enlarge,  or,  if.  necessary, 
to  replace,  within  the  limits  prescribed  and  i)ermitted  by  the 
Constitution,  the  judicial  machinery  devised  by  our  fore- 
fathers, and  which  admirably  met  the  requirements  of  a  pop- 
ulation not  exceeding  one-tenth,  and  of  litigation  probably 
not  amounting  to  onc^-twentieth  of  what  now  exists,  so  as 
that  from  the  court  of  first  instance  to  the  court  of  hust  resort 
the  course  of  justice  throughout  the  vast  territory  and  in  all 

*  See  "  Needs  of  the  Federal  Judiciary."  bv  Jiidp;e  McCrarv,  of  the 
Eighth  CHrciiit,  in  the  Central  Law  Journal  (vol.  xiii.,  p.  107)  for  Sept., 

1881. 
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plans  now  before  Congress,  considered  with  reference  to  their 
general  and  characteristic  features. 

In  fact,  it  may  be  said  that  the  question  practically  lies 
between  two  general  plans.  One  of  these  is  represented  by 
a  bill  introduced  in  the  House  of  Representatives  by  Mr. 
Manning,  of  Mississippi,  and  a  similar  bill  introduced  in  the 
Senate  by  Mr.  Pugh,  of  Alabama ;  another,  by  the  Senate 
bill  introduced  by  Judge  Davis,  of  Illinois;  and  two  House 
bills,  one  introduced  by  Mr.  Payson,  of  Illinois,  and  the  other 
(which  it  is  understood  was  prepared  by  Judges  Blatchford 
and  Benedict)  by  Mr.  McCook,  of  New  York ;  for  though  there 
are  important  differences  of  detail  between  the  three  bills  last 
mentioned,  the  general  scheme  of  relief  is  the  same  in  all. 
The  House  bill  introduced  by  Mr.  Hardy,  of  New  York,  and 
understood  to  have  been  prepared  by  a  committee  of  the  New 
York  Bar  Association,  which  provides  for  an  increase  of  cir- 
cuit judges  and  the  holding  of  general  terms  of  the  circuit 
courts,  coincides  in  principle,  to  that  extent,  with  the  bills 
last  mentioned. 

A  third  plan  is  represented  by  the  bill  introduced  in  the 
Senate  by  Mr.  Miller,  of  California,  and  which  was  prepared 
by  Judge  Sawyer,  of  the  Ninth  Circuit.  This  bill  adopts 
Senator  Davis'  plan,  which  Judge  Sawyer  (in  his  pamphlet 
advocating  his  own  bill)  considers  "  excellent,  so  far  as  it 
goes ; "  but,  on  the  ground  that  a  still  larger  force  is  needed, 
provides  for  the  addition  of  nine  more  justices  to  the  Supreme 
Court.  The  eighteen  justices  of  the  Supreme  Court  are  then 
to  constitute  a  "  National  Court  of  Appeals,"  inferior  to 
the  Supreme  Court,  sitting  at  Washington  in  two  indepen- 
dent divisions,  to  which  all  appeals  from  the  circuits  shall 
first  come.  Still  above  this  is  to  be  the  enlarged  Supreme 
Court  of  eighteen  justices,  who  shall  sit  together  from  time 
to  time  as  the  Supreme  Court,  only  for  the  hearing  of  causes 
involving  more  than  ^100,000,  and  appeals  or  causes  trans- 
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of  review  thereof  accruing  to  any  ])arty,  but  witli  power  in 
the  court,  if  it  deem  proper,  to  order  a  rehearing  in  general 
session,  in  which  case  the  judgment  shall  be  that  of  a  ma- 
jority of  the  justices  sitting.  At  least  once  a  month  the 
whole  court  shall  sit  in  general  session,  at  which  "  the  judg- 
ments of  the  several  divisions  shall  be  delivered  and  entered 
upon  the  minutes  of  the  court,  and  thereupon  the  court 
shall  make  such  orders,  judgments,  and  decrees  as  the  nature 
of  the-ciuse  may  require,  or  the  rules  of  the  court  may  direct." 

This  bill  differs  from  the  bill  introduced  in  the  forty-sixth 
Congress  by  Mr.  Manning,  in  the  important  particular  that 
the  present  bill  omits  the  provision  which  its  predecessor 
contained,  for  increasing  the  number  of  the  Supreme  Court 
justices  to  twenty-one ;  each  of  the  divisions  of  said  court 
therein  provided  for  being  constituted  of  seven  justices 
instead  of  three,  and  the  concurrence  of  at  least  six  justices, 
(instead  of  two,  as  in  the  pending  bill)  being  therein  required 
for  the  decision  of  a  cause  by  a  division  of  the  court.  It  is 
also  to  be  noted  that  both  of  the  bills  introduced  bv  Mr. 
Manning  relate  exclusively  to  proceedings  in  the  Supreme 
Court,  neitlier  of  them  making  any  provision  for  the  relief 
of  the  overburdened  circuit  courts. 

The  characteristic  feature  of  the  remaining  plan  for  the 
relief  of  the  federal  judiciary,  as  well  the  Supreme  as  the 
inferior  courts,  which  is  common  to  the  bills  introduced  re- 
spectively by  Judge  Davis  in  the  Senate,  and  Massrs.  Payson, 
McCook,  and  Hardy  in  the  House,  is  that  it  proposes 
to  create,  in  some  form,  in  tlie  several  circuits  now  estab- 
lished bv  law  or  which  mav  liereafter  be  established,  an  in- 
termediate  court  of  appeals,  to  whicli,  in  the  first  instance, 
all  ai)i)ealable  cases  shall  be  taken  on  error  or  appeal  from 
the  Circuit  or  District  Courts;  the  judgment  of  such  apjx^l- 
late  court  to  be  final  in  all  cases  involving  less  than  |1 0,000, 
except  as  to  certain  classes  of  cases,  or  questions  arising  in 
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x^.ses,  there  decided,  for  the  review  of  which  by  the  Supreme 
Court,  because  of  the  nature  or  imi)ortance  of  the  question 
involved  and  without  restriction  iis  to  amount,  provision  is 
made  by  the  plan  in  question.  This  plan  excludes  alike  any 
increase  in  the  number  of  justices  of  the  Supreme  Court,  any 
division  of  that  court  into  sections,  and  the  establishment  of 
any  new  appellate  court  at  Washington  City.  It  seeks  to 
pre^serve  for  the  Supreme  Court  the  true  function  and  dignity 
of  a  national  court  of  last  resort :  whose  exalted  office  is,  not 
merely  to  furnish  to  disappointed  suitors  the  opportunity  of 
another  hearing,  but  rather,  in  the  interest  of  the  people  at 
large,  and  of  the  harmonious  and  orderly  administration  of 
justice  throughout  the  land,  to  supervise  and  regulate  the 
proceedings  and  correct  the  errors  of  all  inferior  courts,  and 
thus  secure  to  every  citizen  the  uniform  and  equal  protection 
of  the  laws,  without  denial  or  delav. 

By  this  plan  the  needed  relief  is  to  be  provided  by  suffi- 
ciently increasing  the  judicial  force  needed  in  the  several 
circuits :  a^  to  which,  there  are  different  suggestions.  The 
bills  introduced  bv  Judge  Davis  and  Messrs.  Pavson  and 
Hardy,  for  example,  j^rovide  for  appointing  two  additional 
circuit  judges  in  each  circuit :  that  drawn  by  Judges  Blatch- 
ford  and  Benedict,  and  introduced  by  Mr.  McCook,  would 
increase  the  number  of  district  judges,  while  authorizing 
them  (as  also  does  Judge  I^avis'  bill)  to  hold  circuit  courts 
when  assigned  thereto.  The  material  for  the  new  appellate 
court  is  thus  provided,  as  well  as  the  force  needed  for  j:)resent 
circuit  duty.  But  whether  the  appellate  court  should  include 
the  circuit  justice  and  two  district  judges,  as  well  as  the  three 
circuit  judges — as  proposed  by  Judge  Davis — or  should  con- 
sist exclusively  of  circuit  judges  detailed  for  that  duty,  or — 
as  proposed  by  Judge  Blatchford^s  bill — should  consist  of 
the  circuit  justice,  circuit  judge,  and  district  judges,  is 
^gain  a  matter  of  detail ;  the  question  being  whether  any 
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judge  should  sit  in  review  of  a  decision  made  by  himself. 
Into  these  details,  however,  the  undersigned  do  not  enter, 
for  reasons  already  given. 

This  i)lan  affords  relief  for  the  Su[)reme  Cburt  by  limiting 
the  right  of  appeal  thereto  from  this  ai)pellate  court.  All 
the  bills  mentioned,  except  Mr.  Hardy's,  limit  such  right  to 
cases  involving,  (1)  more  than  $1(),()()0,  or,  without  regard 
to  amount  involved,  (2)  the  construction  of  the  Constitution 
or  a  treaty  or  law  of  the  United  States ;  and  (3)  (questions 
certified  by  the  ap})ellate  court  to  be  of  such  nature  or  im- 
portance as  to  require  a  final  decision  by  the  Supreme 
Court ;  in  the  two  latter  cases,  only  the  sj)ecifix5  questions 
of  law  in  disjmte  to  be  certified  up,  and  the  decision  of 
the  appellate  court  on  questions  of  fact  to  be  final  in  all 
cases.  Those  most  competent  to  form  an  opinion  are  siitis- 
fied  that,  with  these  limitations,  the  Suj)reme  Court  (after 
disposing  of  its  present  arrears)  could  easily  keej)  up  with 
its  docket ;  while  the  highly  successful  and  satisfactory  re- 
sults attained  by  the  adoption  by  the  State  of  Illinois,  in 
1(S77,  for  the  relief  of  its  then  overburdened  Supreme  Court, 
of  a  plan  in  principle  identical  with  this,  not  only  justifies 
that  expectation,  but  demonstrates  that  of  the  cases  api)eal- 
able  to  the  court  of  last  resort  from  an  intermediate  appellate 
court  wliich  commands  respect  and  confidence,  mucli  less 
than  half  are  in  ftxct  taken  u\),  .  It  has  also  been  suggest<?d 
that  the  Supreme  Court,  or  two  judges  thereof,  might  well 
be  authorized,  upon  inspection  of  the  record,  to  allow  an 
appeal  based  upon  the  nature  or  imj)ortance  of  the  (juestion 
involved,  even  in  cases  where  the  appellate  court  had  de- 
clined to  grant  a  certificate. 

From  this  brief  statement,  the  chief  features  of  the  })lan 
in  (question  may  be  discerned.  Other  proposed  details,  such 
as  a  review  by  the  intermediate  appellate  court  of  law  (jues- 
tions  arising  in  criminal  cases,  and  a  review  by  it  of  certain 
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interlocutory  orders  pending  the  suit  in  the  circuit  court,  and 
without  staying  the  proceedings  there,  are  beyond  tlie  scope 
of  this  discussion. 

The  undersigned  are  of  opinion  that,  of  tliese  two  phms, 
that  one  is  greatly  to  be  preferred  which  provides  an  inter- 
mediate appellate  court  in  the  several  circuits. 

To  any  plan  for  dividing  the  Supreme  Couit  into  sections 
or  divisions,  authorized  to  hear  and  determine  causes  inde- 
pendently of  each  other,  insurmountable  objections  appear 
to  the  undersigned  t<^  exist. 

They  entertain  the  gravest  doubt  whether  such  legislation 
would  not  be  in  violation  of  the  following  provisions  of 
Article  III.  of  the  Constitution  of  the  United  States  : 

"  Section  1.  The  judical  power  of  the  United  States 
shall  be  vested  in  ane  Supreme  Courts  and  in  such  inferior 
courts  a,s  the  Congress -may  from  time  to  time  ordain  and 
establish.         *         *         * 

"  Sec.  2.  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  C'Onstitution.  *  * 

In  all  cases  atfecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  Su- 
preme Court  shall  have  original  jurisdiction.  In  all  the  other 
cases  before  mentioned,  the  Supreme  Court  shall  have  appel- 
late jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make." 

No  elaborate  argument  can  be  necessary  to  show  that 
these  provisions  are  mandatory,  to  the  effect  that  the  Supreme 
Court,  whether  the  number  of  its  members  be  greater  or  less, 
is  and  shall  be  one  body,  acting  as  such,  and  that  each 
suitor  appearing  before  it  is  entitled  to  the  benefit  of  the 
judgment  of  each  one  of  its  members,  upon  the  merits  of  his 
case.  The  stiitutory  provision  (R.  S.  Sec.  67o)  that  any  six 
of  the  nine  judges  shall  constitute  a  quorum,  is  perfectly 
consistent  with  this  proposition.  The  number  of  the  judges 
composing  the  court  is  discretionary  with  Congress,  which 
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has  seen  fit  to  provide  that  such  number  shall  be  nine,  when 
all  the  judges  appointed  are  present,  but  that  in  case  one  or 
two  or  three  are  absent,  the  number  of  the  court  shall  be,  pro 
luic  vice,  reduced  accordingly.  In  either  case,  the  court  re- 
mains one  body,  sitting  as  such,  and  as  such  fulfilling  the- 
requirement  of  the  Constitution. 

But  it  is  something  altogether  different  for  Congress  to 
provide  by  law  that  nine  judges  shall  be  appointed,  of  whom 
a  part — whether  three  or  four  or  five — shall  sit  as  one  body, 
exercising  independently  of  their  associates  all  the  functions 
of  a  court,  while  other  part  or  parts  shall  at  the  same  time 
be  independently  exercising  like  powers.  Here  is  no  con- 
sultation, no  combined  or  united  action,  no  conclusion 
reached  by  the  one  court  of  which  each  of  the  nine  is  nomi- 
nally a  member ;  but,  in  everything  except  the  name,  the 
complete  existence  and  active  exercise  of  independent  powers- 
by  separate  and  independent  courts.  Which  of  these  two  or 
three  independent  bodies  is  the  "  one  Supreme  Court "  pre- 
scribed by  the  Constitution — to  which,  as  one  court,  each 
member  of  eacli  of  these  independent  bodies  professedly 
belongs?  Even  conceding,  for  agument's  sake,  that  Con- 
gress might  declare  that  five  or  four  or  three  of  the  nine 
judges  should  constitute  a  quorum  of  the  court,  that  would 
not  help  the  argument.  If  such  were  the  law,  it  would  still 
mean,  as  already  stated,  simply  that  in  the  judgment  of 
Congress  such  less  number,  duly  assembled  as  a  court,  was 
sufficient  for  that  purpose ;  but  it  would  also  still  mean  that 
the  absentees  were  to  be  considered  for  the  time  being  as 
forming  no  part  of  the  court.  Any  other  construction,  as 
it  seems  to  the  undersigned,  would  merely  nullify  the  express 
provision  that  there  shall  be  "one  Supreme  Court" — which 
necessarilv  excludes  the  existence  of  more  than  one  such 
court,  or  (which  is  the  same  thing)  of  more  than  one  body  at 
the  same  time  exercising  the  functions  of  such  court. 
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Nor  is  the  diflSculty  obviated  by  providing  that  the  judg- 
ment of  each  division  shall  be  entered  as  the  judgment  of 
the  court.  No  one  of  the  judges  can  exercise  judicial  func- 
tions except  by  authority  of  law,  and  the  law  cannot  clothe 
him  with  anv  such  functions  except  consistentlv  with  the  re- 
quirements  of  the  Constitution.  A  law,  therefore,  which, 
under  whatever  device  or  arrangement,  should  in  effect  au- 
thorize any  one  or  more  of  these  judges  to  exercise  judicial 
functions  except  as  a  constituent  member  of  the  one  Supreme 
Court  provided  for  by  the  Constitution,  would  violate  the 
spirit  and  intent  of  the  Constitution,  and  would  be  simply 
void.  Nor  would  the  difficulty  be  met  bj'  providing  that 
the  conclusions  separately  reached  by  divisions  or  commit- 
tees of  the  court,  being  submitted  to  and  approved  by  their 
remaining  associates,  should  then  be  entered  as  the  judg- 
ment of  the  court.  There  are  several  objections  to  this. 
In  the  first  place,  it  is  the  absolute  right  of  eacli  suitor  to 
present  his  whole  c>ase,  both  as  to  evidence  and  argument,  to 
each  and  every  member  of  the  whole  court  acting  as  such, 
as  completely  as  the  rules  of  the  court  and  the  convenient 
dispatch  of  business  allows.  He  cannot  enjoy  this  right,  if 
only  three  of  the  judges  really  hear  his  case,  and  the  re- 
maining six  determine  it  upon  the  report  of  those  three  or  a 
majority  of  them.  Each  one  of  the  judges  has  an  individ- 
ual duty  to  fulfill  towards  each  suitor,  which  cannot  thus 
be  performed.  Moreover,  even  were  this  a  fulfillment  of  its 
duty  by  the  court  and  the  several  judges  thereof,  the  time 
necessarily  occupied  by  the  six  judges  in  verifying  the 
conclusions  of  the  three — if  they  fulfilled  tlieir  duty  in  that 
regard — would  necessarily  be  equivalent  to  a  hearing  by 
the  full  bench  ;  and  if  this  were  done,  the  supposed  advan- 
tage of  sitting  in  divisions  would  be  thrown  away  entirely. 

Moreover,  aside  from  the  constitutional  question,  the  un- 
dersigned are  strongly  of  opinion  that  the  ado])tion  of  such 
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a  plan  would  jj^eatly  impair  the  dignity  of  the  court  itself, 
by  weakening  the  confidence  of  the  community  in  its 
decisions,  and  by  producing  widespread  dissatisfaction.  In 
fact,  in  case  of  dissent,  which  is  anticipated  by  Mr.  Man- 
ning's bill,  and  would  certainly  occur  from  time  to  time — 
two  judges  only  out  of  nine  would  finally  decide  the  merits 
of  a  cause.  It  is  no  answer  to  this  to  say  that  provision  is 
made  for  a  rehearing  by  the  full  bench,  if  the  court  shall 
think  proper.  The  law  must  be  tested  by  what  it  p^o^'ides 
for,  not  by  what  it  permits.  And  the  denial  to  the  parties 
in  a  cause  of  any  right  of  rehearing  after  an  adverse  deci- 
sion by  two  judges  out  of  three,  is  in  effect  a  provision  that 
two  judges  shall,  so  far  as  the  parties  are  concerned,  be  the 
Supreme  Court ;  other  two  judges  being  at  the  same  time 
the  Supreme  Court  in  respect  of  other  causes  simultaneously 
argued,  and  other  two  in  respect  of  other  causes  still. 

If  these  reasons  be  sound,  the  question  of  any  division  of 
the  Supreme  Court  is  at  an  end.  Even  if  they  be  not 
accepted  as  conclusive,  they  are  certainly  sufficient  to  raise 
a  serious  doubt ;  and  a  serious  doubt  as  to  the  constitution- 
ality of  a  plan  so  far-reaching  in  its  results  as  this,  is  surely 
a  conclusive  reason  for  preferring  to  such  plan  any  other 
whose  constitutionality  cannot  be  questioned,  provided  it 
give  a  reasonable  ])roniise  .of  relief. 

It  also  appears  to  the  undersigned,  that  from  this  plan 
would  result  the  greatest  danger,  if  not  the  certainty, 
of  conflicting  decisions  and  an  unsettling  of  the  law.  For 
this  danger  also  provision  is  apj)arently  made  by  the  power 
given  to  the  court  to  order  a  rehearing,  presumably  to  be 
exercised  whenever  a  conflict  of  opinion  might  arise.  But 
no  lawyer  need  be  told  that,  except  by  actually  investigating 
a  cause,  no  judge  who  has  not  heard  it  argued  can  form  an 
oi)inion  whether  such  a  danger  is  latent  in  the  conclusions 
reached  by  liis  associates.     The  three  judges  of  one  division 
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might  well  agree  in  deciding  a  cause,  upon  a  view  of  tlie 
evidence  and  law  thereof  which  would  not  suggest  to  them 
that  danger,  nor  induce  them  to  refer  it  to  the  full  beaich. 
Unless,  then,  the  other  judges  investigated  the  merits  of  the 
case,  a  rehearing  would  not  be  ordered,  and  the  possible 
conflict  might  ultimately  arise.  The  necessity  still  remains, 
tlierefore,  for  all  the  judges  to  examine  the  merits  of  each 
case,  in  order  to  guard  against  this  danger;  but,  if  this  must 
be  done,  the  supposed  advantage  of  dividing  the  court  is 
again  thrown  away. 

On  the  ground,  therefore,  that  a  division  of  the  Su]>reme 
Court  into  sections,  whether  its  numbei*s  remain  as  at  present 
or  be  enlarged,  would  be  contrary  even  to  the  letter  of  the 
-Constitution,  much  more  to  its  true  intent — that  it  would 
impair  the  dignity  and  efficiency  of  th(^  court  and  greatly 
lessen,  if  not  destroy,  the  confi(l(Mice  of  the  peoi)le  in  the 
decisions  promulgated  in  its  name — and  that  these  fatal 
objections  cannot  be  avoided,  unless  by  practically  sur- 
rendering the  advantage  sought  to  be  gained — tlu»  under- 
signed, after  the  most  careful  consideration,  are  unable  to 
approve  any  i)lan  for  dividing  the  Supreme  Court. 

It  may  be  proper  in  closing  this  rc^port  to  allude  to  some 
objections  which  have  been  made  to  the  estal)lisliment  of 
intermediate  ap])ellate  courts  in  the  circuits. 

It  has  b(»en  urged  that  the  addition  of  so  large  a  number 
of  circuit  judges  as  proposed  by  Judge  Davis — two  in  each 
circuit — or  the  additional  district  judges  proposed  in  the 
bill  prei>ared  by  Judges  Blatchford  and  BentMlict,  would 
involve  great  additional  expense.  The  obvious  answcT  is, 
that  the  present  judicial  force  in  the  circuits  is  utterly  in- 
adequate to  do  the  work  thrown  upon  the  courts ;  and  that 
whatever  expenditure  is  needed  to  provide  adequate  judicial 
machinery  for  the  actual  and  increasing  wants  of  the  peoi)h% 

so  far   from   being  a   needless   expense,   is   the   only   true 
23 
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economv.  If  there  be  anv  one  direction  in  which  a  false 
economy  would  be  mischievous,  it  is  in  the  refusal  or  failure 
to  provide,  for  duties  so  important  and  affecting  interests  so 
vast,  a  sufficient  number  of  competent  men  to  whom  not 
only  the  honor  but  the  compensation  tendered  should  be 
a  real  equivalent  for  the  professional  emoluments  which  they 
must  surrender  in  exchange.  How  many  additional  circuit 
or  district  judges  are  in  fact  needed,  and  whether  in  each  or 
only  in  some  of  the  circuits,  is  another  question  of  detail,  to 
be  determined  by  Congress  upon  adequate  inquirj'. 

Again,  it  has  been  urged  that  the  establishment  of  nine 
appellate  courts  in  the  several  circuits  would  tend  to  conflict 
of  decisions,  and  consequent  uncertainty  in  the  law ;  and 
that  the  profession  would  be  embarrassed  by  nine  new  sets 
of  reports  with  which  they  must  become  familiar.  But  this 
objection  overlooks  the  fact  that  the  nine  circuits  already 
exist,  with  no  appeal  from  any  Circuit  Court  in  civil  causes 
under  $5,000,  nor  in  any  criminal  cause — ^and  yet  conflicting 
decisions  have  caused  no  trouble.  As  to  the  new  Api)ellate 
Reports,  they  would  merely  replace  the  present  Circuit 
Reports.  In  truth  the  provisions  alike  of  the  Davis  bill 
and  that  introduced  bv  Mr.  McCook,  to  the  effect  that  a 
right  of  review  on  the  part  of  the  Supreme  Court  shall  exist 
in  everv  civil  cause,  without  reference  to  the  amount  involved, 
wherein  the  construction  of  the  Constitution  or  a  treatv  or  a 
statute  of  the  United  States  is  involved,  or  a  question  arises 
the  nature  and  general  importance  of  which  makes  such 
appeal  desirable,  would  greatly  lessen  the  existing  liability  to 
conflicting  rulings  in  the  several  circuits.  In  that  respect  the 
plan  under  consideration  does  really  provide  for  a  more  com- 
plete suj)ervisi()n  by  the  Sui)reme  Court  of  all  important  decis- 
ions of  inferior  courts  than  has  existed  heretofore,  and  conse- 
([uently  would  diminish  instead  of  increasing  the  })robability 
of  inharmonious  rulings  in  the  several  circuits. 
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It  has  also  been  doubted  whether  the  establishment  of 
these  circuit  appellate  courts  would  have  the  desired  effect 
of  relieving  the  Supreme  Court  by  reducing  tlie  number  of 
appeals  to  Washington.  But  in  this  regard  the  plan  in 
question  furnishes  more  than  one  reason  for  favorable  antici- 
pations. By  relieving  the  Supreme  Court  of  the  consider- 
ation of  questions  of  fact,  as  to  which  the  suitor  neverthe- 
less can  be  heard  a  second  time  in  the  intermediate  court  in 
proper  cases,  one  of  the  chief  causes  of  the  plethora  in  the 
Supreme  Court  would  be  removed.  Moreover,  as  already 
mentioned,  actual  experience  of  a  system  similar  in  prin- 
ciple, tested  during  five  or  six  years  past  in  Illinois,  warrants 
the  belief — ^in  itself  obviously  reasonable — that  a  large  num- 
ber of  cases  which  might  be  appealed  to  the  Supreme  Court 
will  stop  at  the  intermediate  courts;  such  being  the  fact,  as 
the  undersigned  learn  from  unquestionable  sources,  in  that 
state.  And,  still  further,  the  plan  in  question  provides  that 
(in  cases  under  $10,000)  instead  of  sending  up  the  whole 
record,  only  those  (questions  of  law  shall  be  certified  up  in 
respec':t  of  w^hich  the  decision  of  the  intermediate  court  is 
complained  of  Under  these  conditions,  the  expectation  of 
great  and  adequate  relief  to  the  Supreme  Court  is  more 
than  reasonable. 

Doubtless,  the  benefit  to  be  derived  from  the  establish- 
ment of  such  appellate  courts  depends  upon  the  respect  and 
confidence  which  thev  sliall  command,  and  it  has  been 
urged  that  men  of  such  professional  ability  and  standing  as 
would  command  due  respect  and  confidence,  could  not  be 
induced  to  sit  in  them.  But  it  will  hardly  be  contended  that 
the  bar  of  the  several  circuits  does  not  contain  such  men. 
The  only  question,  then — if  question  there  be  on  this  head — 
is  whether  Congress  will  think  it  worth  while  to  otier  to 
such  men  such  inducements  as  will  tempt  them  to  accept  the 
position.    The  midersigned  are  not  willing  to  assume  that 
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Congress  will  fail  of  it^  duty  in  that  regard.  On  the  other 
hand,  it  appears  to  them  that  positions  in  such  courts  as 
these,  adeiiuately  compensated,  would  present  f>eculiar  at- 
tractions to  men  of  the  higliest  standing  at  the  bar  of  the 
several  circuits,  by  adding  new  dignity  to  the  office,  already 
honored  and  honorable,  of  a  member  of  the  judiciary  of  the 
United  States.  And  it  also  appears  to  the  undersigned  that 
the  estal>lishment  of  such  appellate  courts  in  the  several 
circuits,  aside  from  the  relief  so  much  desired,  would  l^>e 
eminently  satisfactory  to  tlie  people  at  large,  and  therefore 
eminently  wise;  as  bringing  the  complete  administration  of 
justice  more  nearly  home  to  them  in  far  the  greater  propor- 
tion of  causes,  and  thus  restoring,  so  far  as  possible  in  a 
territory  so  vastly  enlarged,  the  similitude  of  those  early 
days  when  the  justices  of  the  Supreme  Court  were  able 
habitually  to  take  part  in  trials  on  the  circuit,  and  thu^  to 
reinforce  and  if  need  be  to  correct  tlie  judgment  of  their 
brethren  on  the  circuit  IhiicIi. 

With  the  highest  respect  for  those  to  whom  these  reasons 
are  not  e<iually  convincing,  the  undersigned  have  therefore 
reached  the  conclusion  that  the  j2:cncral  scheme  for  tlie  relief 
of  the  federal  judiciary  wliirli  proposes  the  establishment  of 
intermediate  courts  of  api)eal  in  the  several  circuits  i>  that 
which  proini>es  the  largest  measure  of  success. 

In  pursuance  of  the  unanimous  vote  of  the  committee  at 
their  meeting  on  February  3,  the  following  resolutions, 
prejuired  by  ^fr.  Phelps,  the  Chairman,  are  submitted  as 
jmrt  of  this  iH'[)ort : 

"i?*.s/y//v^f.  That  the  memlMTs  of  this  committee  have  re- 
ceiv(^d  with  deep  scn<ibilitv  the  intcl]ic:(^nce  of  the  untimely 
death,  <inre  our  last  meeting,  of  our  as>ociate  and  dear 
friend,  the  Hon.  Clark<un  N.  Potter. 
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'^Resolved,  That  we  are  unwilling  to  proceed  in  the  duties 
he  so  recently  shared  and  was  so  warmly  interested  in,  until 
we  have  expressed  upon  record  our  estimation  of  the  noble 
intellectual  qualities  that  distinguished  him,  and  those  charm- 
ing traits  of  character  that  endeared  him  to  us  all,  and  our 
sorrow  at  the  termination,  in  its  prime  and  best  maturity, 
of  a  life  which  achieved  so  much,  and  which  promised  so 
much  in  the  future. 

'^Resolved,  That  these  resolutions  be  made  part  of  our  re- 
port to  the  American  Bar  Association,  and  that  the  secretary 
of  the  committee  be  requested  to  transmit  a  copy  of  them  to 
the  family  of  Mr.  Potter." 

Under  the  permission  given  by  the  resolution  appointing 
said  committee,  which  conferred  upon  them  "  power  to  pre- 
pare, and,  in  their  discretion,  to  i)rint,  their  report  or  reports 
with  all  convenient  speed,"  this  rej)ort  has  been  printed,  and 
a  copy  sent  to  each  member  of  the  Association. 

John  W.  Stevenson, 
Charles  S.  Bradley, 
RuFus  King, 
Alex.  R.  Lawton, 
Henry  Hitchcock. 
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ON   THE 


RELIEF  OF  THE  UNITED  STATES  COURTS. 


To  the  American  Bar  Association  : 

The  special  committee  appointed  at  the  last  meeting  of 
the  Association,  "to  inquire  what  adequate  remedy  can  be 
provided  for  the  delays  now  incident  to  the  final  determina- 
tion of  suits  pending  in  the  highest  courts  of  the  United 
States,"  have  given  to  the  subject  assigned  them,  mature 
and  prolonged  consideration.  They  have  held  several 
meetings  in  Washington  and  New  York,  and  have  availed 
themselves,  as  far  as  possible,  of  opportunities  for  consulta- 
tion with  members  of  the  federal  bench  and  bar,  whose 
courtesy  and  interest  in  the  subject,  and  whose  valuable 
suggestions,  it  is  but  just  to  acknowledge. 

The  committee,  in  common  with  the  Association  and  the 
profession  at  large,  sustained  a  severe  and  embarrassing  loss 
during  their  deliberations,  in  the  death  of  our  lamented 
President,  the  Hon.  Clarkson  N.  Potter.  Believing  that 
the  state  of  New  York  should  not  remain  unrepresented  on 
the  committee,  its  surviving  membei-s  deemed  it  proper  to 
fill  the  vacancy ;  and  the  Hon.  Wm.  M.  Evarts,  of  New 
•  York,  was  unanimously  elected  in  place  of  Mr.  Potter,  and 
has  since  acted  with  the  committee. 

The  imperative  necessity  of  some  means  of  expediting 
the  hearing  of  causes  in  the  Supreme  Court  of  ihe  United 
^States,  is  apparent.     Thus  far  the  committee  are  unanimous. 

(303) 
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While  this  necessity  has  been  generally  recognized,  some 
exact  statistics  mav  be  useful  to  show  its  imminence.  The 
number  of  causes  now  on  tlie  docket  of  the  Supreme  Court 
is  about  1,200.  Prior  to  the  year  1847  the  numlxT  ha<l  never 
reached  200,  and  had  usually  fallen  much  below  that  figure. 
It  did  not  reach  300  untihthe  year  1858.  In  1870,  for  the  first 
time,  it  exceeded  GOO.  In  1875  it  reached  974.  In  1876  it 
exceeded  1,000,  and  in  1878  it  exceeded  1,100.  The  increase 
is  thus  seen  to  have  been  regular,  and  of  late  years,  rapid. 

Previous  to  the  vear  1S()8,  tlie  court  had  in  no  vear  but 
one,  been  able  to  dispose  of  so  many  as  200  causes.  Since 
that  time  the  number  disposed  of  annually  has  ranged  fi'om 
230  to  411.  The  average  disposition  in  the  last  eight  years, 
•through  great  exertions  by  the  judges  and  prolonged  terms 
of  the  court,  has  been  about  300  causes.  During  this  time 
the  docket,  notwithstanding  this  reduction,  has  increa^d 
from  676  to  1,202,  the  average  annual  accession  having  been 
about  425  causes.  It  is  not  doubted  bv  the  committee,  that 
everv  practicable  effort  has  been  made  bv  the  court  to  reduce 
the  volume  of  its  business,  and  that  a  greater  rate  of  reduc- 
tion cannot  be  expected  under  the  existing  facilities ;  and  to 
accomplish  thus  much,  as  the  profession  is  well  aware,  the 
judges  have  been  withdrawn  from  circuit  duty,  to  an 
extent  not  altogether  consistent  with  the  theory  of  our  sj^- 
tem,  or  with  its  former  practice. 

It  will  thus  be  seen,  that  it  would  require  more  than  three 
years  to  clear  the  docket  of  the  court,  with  the  best  exertions 
in  their  power,  even  if  no  new  causes  were  to  be  added 
during  that  time ;  that  the  annual  accession  to  the  docket 
considerably  exceeds  its  reduction ;  and  that  even  at  the 
same  ratio  of  increase  that  has  hitherto  prevailed,  every  five 
years  that  elapse  may  be  expected  to  add  one  year  to  the 
period  that  must  intervene  between  the  entry  of  a  cause  and 
its  decision.     But  it  is  not  reasonable  to  expect  that  the  same 
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ratio  will  continue  in  the  future.  It  has  steadily  increased 
in  the  past ;  and  in  view  of  the  rapid  development  of  the 
country,  the  extension  of  its  occupied  territory,  and  the  en- 
largement of  its  business,  it  is  easy  to  see  that  the  rate  of 
accumulation  will  be  constantly  accelerated.  The  delay 
which  now  so  nearly  approaches,  must  soon  reach  the  pro- 
portions of  a  substantial  denial  of  justice,  and  unless  relief 
is  interposed,  the  court  must  become  at  no  distant  day,  so  far 
as  its  general  jurisdiction  is  concerned,  principally  useful 
only  to  those  who  seek  by  ai)peal  a  long  escape  from  the 
payment  of  judgments- 

To  attempt  a  relief,  as  some  have  pro})osed,  by  abridging 
the  jurisdiction  of  the  federal  courts,  would  be  in  our  opinion 
most  unwise  and  unjust.     Business  between  citizens  of  differ-  * 
ent  states  has  of  late  years  immensely  expanded,  both  in 
amount  and  in  importance.     For  reasons  unnecessary  to  be 
considered,  but  stringent  in  their  character,  such  causes  as 
are  authorized  by  law  to  be  commenced  in,  or  transferred  to 
those  courts,  are  more  and  more  rapidly  findijig  their  way 
thither.     Under  the  provision  of  the  Constitution   which 
extends  their  jurisdiction  to  this  class  of  causes,  it  would  be 
difficult,  if  not  impossible,  greatly  to  limit  its  amount.     Any 
discrimination  for  that  purpose  must  be  based  upon  techni- 
cal and  accidental  circumstances,  that  would  exclude  causes 
as  much  within  the  spirit  and  intent  of  the  Constitution  as 
those  that  are  admitted.     To  reject  these  causes,  to  refuse  the 
protection  of  the  federal  judiciary  to  even  a  portion  of  the 
litigants  who  reside  in  one  state  and  have  controversies  with 
citizens  of  another,  would  be  to  reject  the  fundamental  idea 
upon  which  that  jurisdiction  proceeds,  at  the  very  time  when 
lis    importance  in  the  administration   of  justice  is   most 
apparent.    Such  is  not  the  theory  of  our  Constitution,  the 
policy  of  our  legislation,  nor  the  dictate  of  our  experience. 
If  mutual  confidence  is  to  be  maintained  between  the  people- 
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of  the  different  states,  adequate  and  equal  means  for  impar- 
tial intor-state  justice  must  be  furnished,  as  they  always  have 
been  hitherto,  and  as  the  Constitution  intends  thev  should  be. 

Concurring,  then,  as  all  must  concur,  in  the  necessity  of 
immediate  relief  to  the  Supreme  bench  in  some  other  way, 
the  committee  have  anxiouslv  addressed  themselves  to  the 
inquiry  how  that  relief  should  be  attained.  Fully  aware  of 
the  importance  of  a  unanimity  of  recommendation,  if  much 
usefulness  is  to  follow  their  labors,  thev  have  earnestlv  en- 
deavored  to  assimilate  their  views,  so  as  to  unite  in  the 
proposal  of  a  remedy.  In  this,  unfortunately,  they  have 
not  succeeded.  Having  considered,  discussed,  and  finally 
thrown  aside  as  impracticable  or  impolitic,  various  sug- 
*  gestions,  they  find  themselves  at  last  nearly  equally  divided 
in  respect  to  two  principal  plans  that  have  found  favor  in 
the  profession.  The  one  authorizing  a  division  of  the 
court,  for  the  hearing  in  separate  sections  of  such  causes 
as  may  be  thought  proper  to  be  heard  in  that  way;  the 
other  providing  for  the  establishment  in  the  different  cir- 
cuits of  local  courts  of  appeal,  with  final  jurisdiction  in 
ordinary  causes  to  an  amount  so  large  as  would  diminish 
api)eals  to  the  Supreme  bench,  to  such  a  number  as  that 
tribunal  might  conveniently  hear. 

It  is  to  be  premised  that  the  present  system  of  apjx^als 
from  the  inferior  courts  to  the  Supreme  Court  would  be 
universallv  admitted  to  be  the  best  method,  both  in  theorv 
and  practice,  that  can  be  devised,  if  it  were  only  practicable 
to  discliarge  the  business  under  it,  as  has  been  done  in  for- 
mer years.  No  one  ever  has  proposed,  or  probably  ever 
would  propose  to  depart  from  it,  except  under  the  pressure 
of  absolute  necessitv.  Anv  other  svstem.  therefore,  however 
wnselv  devised,  must  be  at  most  onlv  a  second  best ;  and  no 
second  best  plan  can  be  proposed  that  would  be  altogether 
free  from  objection.     The  question  is  not,  therefore,  whether 
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the  remedy  suggested  is  impervious  to  criticism,  but  whether 
it  is  the  best  the  nature  of  the  case  admits  of. 

It  has  seemed  to  us,  since  it  is  universally  agreed  that 
appeals  can  be  best  heard,  as  they  always  have  been,  under 
our  Constitution,  by  the  Supreme  Court  at  Washington,  that 
if  those  judges  find  themselves  now  unable  to  discharge  the 
business  on  their  docket,  the  most  obvious  and  simple  rem- 
edy would  be  to  enable  them  to  discharge  it ;  and  this  we 
believe  can  be  done.  No  one  familiar  with  the  character  of 
causes  in  that  court,  or  who  wall  take  the  trouble  bv  exam- 
ining  the  reports  to  make  himself  familiar  with  it,  will  fail 
to  perceive,  while  that  many  appeals  find  their  way  there 
which  involve  questions  of  great  importance  and  serious 
doubt,  a  large  proportion  of  the  business  consists  of  causes 
not  presenting  any  special  difficulty,  or  any  questions  either 
new  or  important.  That  this  class  of  causes  can  be  as  well  or 
even  better  heard  and  decided  by  a  lesser  number  of  judges 
than  nine,  is  obvious  to  every  lawyer  of  experience,  and  is 
shown  in  the  proceedings  of  many  state  courts  of  last 
resort,  whose  members  do  not   exceed  five,  or  sometimes 
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even  three.  The  decision  of  the  House  of  Lords,  the 
highest  court  of  appeal  under  the  P]nglish  law,  have 
always  been  rendered  by  judges  not  more  than  five,  and 
often  less;  yet  they  are  accepted  by  the  bench  and  bar  of 
the  common  law^  world,  as  in  every  respect  among  tlie 
highest  and  best  expositions  of  English  hiw.  It  is  believed 
that  very  general  judicial  testimony  would  be  given  in 
favor  of  the  proposition  that  a  bench  of  four  or  five  con- 
stitutes, for  all  ordinary  purposes,  the  best  working  court ; 
and  that  common  causes  will  receive  on  the  whole  a  better 
consideration  and  a  speedier  disposition  by  such  a  court 
than  by  d  larger  one.  By  the  existing  law,  six  judges  of  the 
Supreme  Court  of  the  United  States  constitute  a  quorum, 
and  may,  and  often  do  hear  and  decide  causes.     Any  sup- 
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posed  necessity  that,  if  the  court  consist  of  nine,  all  should 
participate,  or  appear  to  participate,  in  the  hearing  of  every 
cause,  would  equally  exist  if  it  consistc^d  of  nineteen.  Yet 
every  additional  member  added  to  a  bench  that  is  already 
sufficient,  tends  obviously,  in  ordinary  cases,  to  diminish 
the  degree  of  personal  responsibility  and  of  personal  atten- 
tion. A  judge  who  is  one  in  five  is  much  more  likely  to 
give  a  cause  anxious  and  thorough  attention,  ami  to  feel 
the  responsibility  of  his  decision,  than  if  he  were  one  of 
ten.  And  whether  such  is  ostensibly  the  practice  or  not, 
every  enlargement  of  a  court  beyond  what  its  necessary 
duty  requires,  tends  to  induce  the  practice  of  delegating 
causes  to  a  lesser  number  of  judges,  or  even  to  a  single 
judge,  for  examination. 

All  will  agree  that  the  original  jurisdiction  of  the  Supreme 
Court,  conferred  by  the  Constitution,  should  continue  to  be 
exercised  by  the  whole  court ;  that  constitutional  questions — 
those  arising  upon  the  construction  of  treaties  with  foreign 
nations — and  difficult  and  important  questions  that  may  oc- 
cur in  causes  of  general  jurisdiction,  should  also  be  heard  and 
decided  by  the  whole  court.  Beyond  this,  we  cannot  perceive 
that  any  great  good  is  attained  by  requiring  all  the  judges  to 
participate  j)ersonally  in  the  disposition  of  every  cause. 

We  therefore  propose,  witliout  presenting  any  formal  bill, 
the  following  legislation,  as  affording  the  best  remedy  we 
can  suggest  for  the  existing  emergency  : 

That  the  Supreme  Court  should  be  divided  into  two  or 
more  sections  for  the  hearing  of  the  causes  upon  their 
docket,  except  such  as  are  hereafter  mentioned  as  proper 
to  be  heard  before  the  whole  court. 

Such  sections  not  to  be  made  up  by  permanent  assignment 
of  judges,  but  by  such  system  of  division  as  the  court  may 
from  time  to  time  find  exj)edient;  no  judge  to  sit  upon  re- 
view of  his  own  decision  ;    and  the  causes  not  to  be  distrib- 
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uted  by  their  subjectj?,  but  according  to  the  discretion  of  the 
court,  under  such  reguhitions  for  the  disj)atch  of  business  as 
they  may  deem  expedient. 

All  causes  pertaining  to  the  original  jurisdictiim  of  the 
court,  and  all  those  involving  (juestions  under  the  Constitu- 
tion or  treaties  of  the  Unite<l  States,  to  be  heard,  as  now, 
before  the  whole  court;  and  likewise  such  other  causes  as 
the  court  may  in  it^  own  discretion,  or  u])on  previous  appli- 
cation, direct  to  1h»  so  heard. 

Causes  heard  before  either  of  the  divisions,  to  be  ordered 
by  such  division,  if  thought  advisable,  to  be  reargued 
before  the  whole  court.  Causers  decided  by  a  division,  to 
be  reported  to  the  whole  court  before  the  decision  is  an- 
noun<;€Ml,  and  all  judgments  to  be  rendered  as  the  judgments 
of  the  wliole  court. 

This  system,  as  will  be  perceived  from  the  statistics  above 
given,  will  so  increase  the  present  capacity  of  the  court  for 
the  discharge  of  business,  that  it  may  be  safe  to  assume  that 
at  h^ast  seven  hundred  causes,  and  perhaps  more,  could  l)e 
dispo>ed  of  yearly,  taking  one  year  with  another — a  rate  of 
dispatch  that  would  soon  bring  uj)  the  presi^nt  arrears,  and 
would  afterward  enable  the  court   to   hear  causes,  if   not 
during  the  term  in  which  they  are  entered,  at  the  next  term 
at  furthest.     And  no  incr^'use  of  tlie  court,  or  of  any  subor- 
dinate court,  will  be  nec<'ssarily  required.     The  plan  i>re- 
seiits  also  the  further  advantage,  that  other  divisions  of  the 
court  besides  tliose  now  j)roj)osed,  can  heri^after  be  added  by 
an  increase  in  the  number  of  judges,  if  the  future  enlarge- 
ment of  the  business  of  the  countrv  shall  render  it  nec(\s- 
sary.     Xo  method  of  relief  should  be*  adopted  tliat  does  not 
anticipate  and  provide  for  a  contingency  which  experience 
shows  mav  be  so  likelv  to  occur. 

It   has  been  suggested  that   the  scheme  abovt*  proposed 
mav   be  objected  to,  as  contravening  that  provision  of  the 
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Constitution  of  the  United  States  which  requires  that  "  the^ 
judicial  |»ower  of  the  United  States  shall  be  vested  in  one 
Supreme  Court.'  It  is  not  l)elieved  that  this  objection  will 
be  si»riouslv  insisted  on  bv  constitutional  lawyers.  It  is 
neither  the  intention  nor  the  lepil  effec*t  of  the  scheme  to 
establish  more  than  ''  one  Supreme  Court."  That  is  by  no 
means  what  is  proposed.  The  court  would  still  remain  one 
for  all  purposes.  Its  most  important  hearings  would  always 
take  place  before  the  whole  court.  Any  others  might  come 
before  the  whole  court,  when  in  their  judgment  it  was 
tljought  advisable.  In  every  case  the  whole  court  would 
first  determine  what  causes  should  be  heard  bv  a  division : 
that  division,  u}x>n  hearing  the  cause,  would  determine 
whether  a  hearing  Ix^fore  the  whole  court  should  be  required, 
and  if  required  it  would  be  had  ;  upon  the  report  by  a  divi- 
sion, of  a  decision  arrived  at,  it  would  still  remain  compe- 
tent for  the  whole  court  to  require  a  further  argument ;  and 
all  judgments,  when  finally  j)ronounced,  would  be  judg- 
ments of  the  whole  court.  Can  it  be  reasonably  claimed 
that  such  a  method  of  doing  business  creates  two  Supreme 
Courts?     Manifestly  it  does  not. 

To  maintain  this  objection,  therefore,  it  must  be  further 
shown,  that  the  constitutional  provision  for  one  Supreme 
Court  recjuires  not  merely  one  tribunal,  but  that  all  its 
members,  or  at  least  a  majority  of  them,  should  take  part 
in  the  hearing  of  every  cause  before  it.  Upon  what 
authority  does  this  i)roi)()sition  stand  ?  The  Constitution 
declares  that  in  all  cases  to  which  the  judicial  j)0wer  of 
tire  Uiiite<l  States  extends,  except  where  the  Supreme  Court 
has  original  jurisdiction,  "it  shall  have  appellate  jurisdic- 
tion, botli  as  to  law  and  to  fact,  with  such  exceptions,  and 
iifuJf^r  such  reg^ihitioihH,  as  the  Congress  shall  make."  Taking 
the  two  clauses  together,  it  is  plain  that  the  first,  which 
])rovi(les  for  the  existence  of  the  couii,  contains  no  require- 
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ment  that  any  particular  number  of  its  judges  shall  be 
necessary  to  a  quorum ;  and  the  second,  which  j)rescribes- 
its  jurisdiction,  places  the  limit  of  the  jurisdiction  itself^ 
and  all  regulations  for  the  manner  of  its  exercise,  under  the 
direction  and  control  of  Congress. 

Such  is  the  construction  given  to  these  clauses  by  the 
Supreme  Court  itself.  In  Barry  va.  Mercein  (5  How.  103) 
it  is  said,  '*  By  the  Constitution  of  the  United  States,  the 
Supreme  Court  possesses  no  appellate  power  in  any  case, 
unless  conferred  upon  it  by  act  of  Congress  ;  nor  can  it, 
when  conferred,  be  exercised  in  any  other  form,  or-  by  any 
other  mode  of  proceedhu/,  than  that  whicli  the  law  provides." 

In  the  earlier  case  of  Durousseau  vs.  The  UnitiHl  States 
(0  Cranch,  307)  the  court  held  that  while  by  the  terms  of 
the  Constitution  a  large  appellate  jurisdiction  is  authorized, 
it  is  nevertheless  so  far  placed  under  congressional  restric- 
tion and  regulation,  that  an  act  of  Congress  which  prescribes 
certain  subjects  for  it,  must  be  construed  as  excluding  all 
others.  So  that  in  order  to  determine  tlie  jurisdiction,  the 
Constitution  and  the  acts  of  Congress  must  be  taken  together. 

Hence  it  has  always  been  understood  that  Congress  has 
power  to  direct  how  many  judges  should  form  a  (quorum  of 
the  court.  They  have  exercised  that  power,  and  the  con- 
stitutionality of  their  action  has  never  been  questioned.  By 
the  statute  now  in  force,  six  judges  are  made  necessary  for 
a  quorum.  In  the  absence  of  any  statute,  five  judges,  being 
a  majority  of  the  court,  would  upon  common  principles,  be 
sufficient.  Whence  did  Congress  derive  the  power  to  enact 
that  more  than  a  majority  should  be  requisite  for  that  pur- 
pose, unless  under  the  clause  of  the  Constitution  above 
quoted  ?  And  if  that  clause  confer  the  power,  as  is  conceded, 
what  limit  does  it  prescribe  to  the  exercise  of  the  power  ? 
Is  it  to  be  doubted  that  if  they  may  re([uire  six,  tliey  may 
equally  require  eight  or  nine?     Or  that  they  may  provide, 
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on  the  other  haml.  that  four  shall  W  suttioieiit  to  transact 
certain  bii>ine>s  thouglit  j>roi»er  to  \xi  done  in  that  way  ?  If 
Con<rres^  should  enact  that  four  judires  might  hear  a  petition 
for  a  writ  of  habi-as  corpus,  or  of  mandamus,  or  a  motion 
to  advance  a  (*ause,  or  for  a  rehearing,  could  the  proi)osition 
be  niaintaine<l  that  such  an  act  would  l>e  unconstitutional? 
If  not,  is  there  anything  in  the  Constitution  to  justify  the 
conclusion  that  Congi-ess  may  authorize  less  than  a  majority 
to  act  in  certain  cases,  an<l  not  in  othei^s?  If  the  regulation 
of  the  manner  in  which  the  appellate  jurisdiction  shall  be 
exercised,  includes  the  i>ower  to  pri^scribe,  for  any  purpose, 
the  number  that  shall  constitute  a  quorum,  it  is  ceilain 
there  is  no  constitutional  limit  to  the  discretion  of  Congress 
in  fixing  that  number,  or  in  determining  what  portion  of  the 
jurisdiction  of  the  court  such  a  quorum  may  exert.  The 
whole  subject  is  left  in  the  hands  of  Congress. 

It  may  be  sai<l  that  if  Congress  can  make  four  judges  a 
quorum  for  certain  purposes,  then  it  could  make  one  a 
quorum ;  which  would  be  a  perversion  and  abuse  of  the 
functions  of  the  court.  Perhaps  tlicy  may.  And  so  perhaps, 
bv  the  same  methcKl  of  rca>onin;:,  tliev  mav  enact  that  the 
whole  Supreme  Court  shall  consist  of  but  one  judge.  In  this, 
as  in  otlier  snl)je(ts  in  the  control  of  the  federal  government, 
the  legislative  powers  of  Congress  are  unlimited,  except  so 
ftir  as    tliev    are    directlv    inhibited    bv    the   Constitution. 

•<  «.  1. 

Sucli  restrictions  are  but  few.  It  is  not  the  office  of  the 
Const ituti(»n  to  restrain  even  i)rei)osterous  or  destructive 
legi<lation.  except  in  certain  detinite  particulars.  The  safe- 
guard against  it  is  in  tlie  wixlom  and  discretion  of  Congress, 
in  tlieir  rcsponMl»ility  to  their  constituents,  and  in  the 
potency  of  public  opinion. 

I'nder  the  existing  law.  six  judge?  being  a  quorum,  four 
may  decide  a  cause,  tliougli  two  or  even  three  judges  dissent, 
and  two  or  three  otlier<  take  no  part  in  the  hearing.     If  this 
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law  were  repealed,  then  three  might  legally  decide  any  cause 
whatever,  upon  a  hearing  before  five,  though  the  court  com- 
prises nine.  Were  the  court  divided  into  two  sections,  as  we 
propose,  the  concurrence  of  at  least  three  judges  in  either 
section  would  still  be  necessarv  to  a  decision.  And  in  one 
of  the  sections,  five  judges,  a  majority  of  the  coui-t,  would  sit 
for  hearings,  no  judge  however  sitting  to  review  his  own  de- 
cision. That  this  power  will  not  under  the  existing,  and 
would  not  under  the  proposed  system  be  abused,  may  safely 
be  left  to  the  descretion  of  the  court,  especially  under  the 
careful  safeguards  by  which  the  proposed  plan  is  surrounded. 
Otherwise  it  would  be  necessary  to  require  that  the  whole 
nine  should  be  present,  or  all  business  be  suspended.  And 
under  such  a  provision  we  should  have  had  no  Supreme 
Court  at  all,  during  the  last  four  years. 

If,  then,  (.'ongress  may  authorize  for  any  purpose  four  judges 
to  sit  as  a  quorum,  can  it  be  material  to  the  validity  of  their 
proceedings,  how  the  other  five  are  employed  at  the  same  time, 
whether  in  recreation  or  in  other  judicial  duty?  And  if  in 
other  judicial  duty,  whether  in  circuit  or  appellate  business  ? 
If  absent  on  circuit  duty,  it  would  hardly  be  claimed  that 
their  absence  would  invalidate  the  action  of  a  quorum  sitting 
at  Washington.  And  could  it  make  anv  difference  if  thev 
were  themselves  likewise  sitting  there,  for  the  disposition 
of  business  similar  to  that  in  which  their  brethren  were 
engaged  ? 

We  are  unable  to  perceive,  therefore,  why  Congress  may 
not,  in  the  exercise  of  the  discretionary  power  over  the  sub- 
ject conferred  upon  them  by  the  Constitution,  authorize  a 
number  of  the  judges  less  than  a  majority,  to  sit  in  the  man- 
ner we  have  proposed,  for  the  transaction  of  such  business 
as  Congress  and  the  court  may  think  proper  to  be  so  trans- 
acted ;  and  why,  as  a  necessarj'  corollary  of  this  })roposition, 
Congress  may  not  likewise  autliorize  two  divisions  of  the 
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judges  to  sit  at  the  same  time  for  tliat  purpose,  when  the^ 
exigency  of  public  justice  renders  it  necessary.  Whatever 
may  be  thought  of  the  wisdom  or  expediency  of  the  measure, 
the  objection  that  it  infringes  the  Constitution,  is  one  that  in 
our  judgment  will  not  survive  examination. 

Such  was  substantiallv  the  decision  of  the  Court  of  Errors, 
in  New  Jersey,  in  reference  to  a  similar  statute,  and  a  similar 
constitutional  provision.  (Wood  vs.  Fithian,  4  Zab.  838). 
The  Constitution  of  that  state  created  "  one  Supreme  Court." 
The  legislature  authorized  the  division  of  it  so  that  two 
branches  might  sit  at  the  same  time  for  the  greater  dispatch 
of  business.  The  court  held  it  not  a  violation  of  the  Con- 
stitution. And  the  tribunal  so  divided  has  sat  for  many 
years  in  that  way. 

No  other  objection,  so  far  as  we  know,  has  been  suggested 
to  the  plan  above  indicated,  unless  it  be  that  it  is  undesirable 
that  any  causes  should  be  disposed  of  without  the  concur- 
rence of  a  majority  of  the  court  in  the  decision.  As  has  been 
already  seen,  such  is  not  the  existing  law  or  practice,  nor  with 
any  regard  to  the  dispatch  of  business  is  it  practicable  that 
it  should  be.  It  is  probable  that  ordinary  business  would  be 
better  discharged  in  the  manner  proposed,  than  by  the  whole 
court.  And  when  it  is  remembered  that  the  alternative,  in 
the  emergency  in  which  we  are  placed,  is  between  the  hear- 
ing of  the  cause  by  four  or  five  members  of  the  Supreme 
Court  at  Washington,  with  the  advantage' of  constant  con- 
sultation with  their  associates,  and  of  an  argument  or  re- 
argimient  before  the  whole  court  when  the  case  appears  to 
require  it,  and  a  hearing  of  the  same  cause  by  three  local 
judges  constituting  the  i)roposed  circuit  courts  of  appeal,  any 
two  of  whom  must  of  course  be  authorized  to  decide  it,  it  will 
be  readily  seen  that  tlie  latter  plan  promises  no  superiority 
in  the  cliaracter  of  the  decisions,  or  in  the  ability,  or  even  I 

tlie  ninnber  of  the  judges  who  would  participate  in  making 
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them.  If  an  appeal  can  be  lieard  by  even  four  or  five  judges 
of  the  Supreme  (.'ourt,  what  is  to  be  gained  by  sending  it  to 
be  heard  by  three  judges  of  an  inferior  court  ? 

It  is  proposed  by  those  gentlemen  who  advocate  the  plan 
of  local  courts  of  appeal,  to  constitute  one  in  each  circuit, 
from  the  circuit  and  district  judges,  which  shall  sit  in  one  of 
its  larger  cities.  We  have  felt  great  respect  for  the  opinion 
of  our  able  and  distinguished  associates  who  favor  this  pro- 
posal, and  have  not  failed  to  appreciate  the  arguments  by 
which  it  is  supported.  Their  views  will  be  presented  in  a 
separate  report.  It  is  undoubtedly  true  that  such  a  method 
of  hearing  appeals  would  bring  the  hearing  nearer  to  the 
residence  of  the  litigants,  and  considerably  facilitate  the 
convenience  of  the  profession  in  the  more  distant  circuits, 
and  perhaps  to  some  extent  diminish  the  expense  of  appeals, 
by  saving  a  journey  from  remote  points  to  Washington. 
Though  on  this  point  it  is  to  be  remembered  that,  as  the 
court  could  sit  but  in  one  place  for  each  circuit,  and  many 
of  these  are  very  large,  a  considerable  proj)ortion  of  the 
appeals  must  after  all  be  heard  at  a  distance  from  the  resi- 
dence of  the  parties,  and  from  the  court  in  which  the  trial 
appealed  from  took  place.  So  that  the  difference  to  counsel 
between  the  journey  thus  recjuisite,  and  the  journey  to 
Washington,  is  not  so  material. 

But  it  appears  to  us  that  the  grave  objections  which  the 

plan  of  local  courts  encounters,  far  outweigh  any  advantages 

it  may  offer  of  convenience  to  counsel,  or  of  diminution  of 

expense  to  parties.     In  the  first  place,  in  order  that  this 

method  should  effect  any  relief  to  the  Supreme  Court,  it  will 

be  necessary  to  provide  that  appeals  to  that  tribunal  sliould 

not  be  allowed  in  cases  of  ordinary  jurisdiction,  unless  the 

amount  in  controversy  is  at  least  $1(),(M)().     Probably  a  much 

higher  limit  than  that  would  be  necessary,  because  when 

the  limit  of  the  appellate  jurisdiction  of  the  Supreme  Court 
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waii  enlarged  in  1872,  from  $2,000  to  $5,0(HJ,  hardly  any  j)er- 
ceptible  diminution  in  the  docket  resulted.  And  notwith- 
standing that  limit,  the  numl)er  of  causes  on  the  docket  of 
the  court  has  increased  from  t)7r>  in  1872,  to  1,202  in  1880, 
although  during  that  j>eriod,  as  has  bt^n  already  i)ointed  out, 
the  numl>er  of  causes  annually  disjKJsed  of  by  the  court  con- 
siderably exceeded  the  number  disposed  of  in  any  previous 
year.  While  on  this  point  it  is  impossible  to  obtain  exact 
data,  without  an  amount  of  labor  in  the  examination  of  the 
records  of  the  court  which  it  is  not  in  our  power  to  com- 
mand, we  believe,  on  the  best  information  we  have,  that  to 
enable  the  court  to  keej>  up  with  the  business  by  reducing 
the  amount  of  it  by  a  money  limit,  would  require  that  limit 
to  be  fixed  at  the  present  time  at  least  as  high  as  $15,000, 
and  perhaps  as  high  as  820,rKM),  and  would  nei^essitate  in  the 
future  a  probable  further  advance  in  the  same  direction. 

The  number  of  people  in  the  United  States  who  are 
possessed  of  property  to  that  amount,  is  comparatively 
small ;  the  number  of  those  whose  controversies*  in  the 
courts  of  justice  attain  such  a  magnitude,  is  still  smaller. 
To  the  great  mass  of  litigants,  controversies  involving 
between  $5,000  and  $15,000  are  very  serious  and  important, 
not  unfrequently  putting  in  jeopardy  all  they  possess.  The 
extension  of  the  limit  of  the  right  of  appeal  to  the  Supreme 
Court  from  §2,000  to  $5,000,  has  already  been  felt  oppressive. 
Nothing  but  a  supposed  necessity  has  induced  submission  to 
it.  And  a  further  increase  of  that  limit  to  a  sum  that  ex- 
cludes from  tlie  court  so  large  a  class  of  citizens,  in  contro- 
versies to  them  so  important,  and  which  involve  questions 
as  serious  and  as  difficult  as  causes  of  a  still  larger  amount, 
would  be  a  measure,  in  the  justice  or  propriety  or  policy  of 
which  w^e  cannot  concur,  and  which  we  believe  would  justly 
be  regarded  as  a  denial  of  the  highest  public  justice  to  many 
citizens  equally  entitled  to  it.     The  Supreme  Court  would 
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thus  be  set  aside,  so  far  as  its  ordinary  jurisdiction  is  con- 
cerned, for  the  benefit  of  wealthy  men  and  great  corpora- 
tions. But  the  court  was  never  intended  for  the  use  of  the 
rich  alone.  It  belongs  to  the  people,  in  common  with  our 
other  institutions,  and  should  be  made  available  to  the 
people,  to  every  possible  extent.  That  some  pecuniary 
limit  must  be  fixed,  to  save  the  court  from  being  harassed 
with  small  controversies,  and  to  exclude  from  it  causes  not 
large  enough  to  pay  the  expense  of  going  there,  is  admitted. 
The  sum  of  $2,000,  the  original  limit,  has  always  been 
regarded  as  quite  sufficient  for  that  pur{>ose ;  and  while  we 
do  not  recommend  a  present  return  to  that  figure,  we  can- 
not concur  in  any  proposition  to  increase  it. 

Nor  can  we  regard  witliout  apprehension  the  probable 
effect  upon  the  position  of  the  court  itself,  of  thus  with- 
drawing from  it  so  large  a  share  of  its  general  jurisiliction. 
As  the  final  arbiter  upon  all  questions  of  constitutional  law, 
it  is  one  of  the  main  stavs  of  our  government.  No  such 
function  was  ever  before  confided  to  a  judicial  tribunal.  It 
can  onlv  be  maintained  in  the  discharge  of  so  critical  a 
duty,  by  being  fast  anchored  in  the  public  confidence  and 
esteem.  Sucli  has  been  its  good  fortune  hitherto,  because  it 
has  been  the  Supreme  Court  in  reality  as  well  as  in  name. 
It  has  been  the  one  national  tribunal  of  last  appeal,  in 
which  confidence  has  been  strong,  and  to  which  resort  has 
been  secure ;  where  the  general  law  of  the  land  has  been 
liabitually  laid  down.  But  that  will  be  really  the  Sni)reme 
Court  in  the  estimation  of  the  people,  in  which  the  duties 
belonging  to  such  a  body  are  accustomed  to  be  performed. 
If  the  one  Supreme  Court  of  the  Constitution  should  be 
closed  to  ordinary  access,  and  devoted  l>y  a  high  money 
limit  princi{)ally  to  the  service  of  the  wealthy  and  the 
jK>werful  ;  if  the  great  body  of  those  who  transact  the  ])usi- 
ness  of  the  countrv  should  be  excluded  from  its  doors,  and 
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compelled  to  accei)t  for  their  i)art  such  humbler  justice  as 
the  local  tribunals  may  afford,  it  will  not  be  safe  to  expect 
that  the  court  will  be  able  to  preserve  by  its  dignity  the 
hold  it  has  gained  by  its  usefulness,  or  to  escape  by  mere 
pecuniary  elevation,  from  the  consequences  of  popular 
estrangement.  There  would  be  grave  danger  that  it  might 
gradually  become  an  object  of  public  jealousy  and  aversion. 
If  thereafter  it  should  happen  to  be  brought,  in  the  deter- 
mination of  constitutional  questions,  into  antagonism  witli 
popular  feeling  or  party  policy,  its  position  would  invite  an 
attack,  against  which  its  means  of  defense  would  be  small. 
De  Tocciueville  has  well  said  of  its  power,  "  It  is  clothed  in 
the  authority  of  public  opinion.  They  are  the  all-powerful 
guardians  of  a  people  which  respects  law  ;  but  they  woiild 
be  impotent  against  popular  neglect  or  po{)ular  contempt." 

We  have  been  so  far  impressed  by  these  considerations,  as 
to  have  found  them  decisive  against  a  plan  at  one  period  of 
our  deliberations  much  discussed — the  creation  at  Washing- 
ton of  an  independent  court  of  appeal,  subordinate  to  the 
Supreme  Court,  with  appellate  jurisdiction  in  ordinary  cast^, 

not  constitutional,  up  to  $15,{)()().     We  became  satisfied  that. 

« 

such  a  tribunal  would  tend  to  sui)plant  and  weaken  tlie  Su- 
preme Court  in  popular  estimation,  and  i^erhaps  to  endanger 
its  ultimate  existence. 

Another  very  serious  objection,  in  our  judgment,  to  the 
institution  of  local  courts  of  appeal,  is  to  be  found  in  its  prob- 
able result  upon  the  character  and  quality  of  the  law  tliey 
may  be  expected  to  establish.  The  body  of  the  common  law, 
as  administered  bv  the  federal  tribunals,  is  one  of  our  most 
precious  possessions.  Tlie  purity  and  uniformity  of  it  should 
be  guarded  with  the  greatest  assiduity.  It  is  the  law,  not  of  one 
state,  but  of  all  the  states ;  not  of  a  section,  but  of  the  entire 
people ;  not  of  local  interests,  but  of  the  general  welfare.  It 
is  the  only  homogeneous  law  we  have.     We  have  already 
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-courts  of  the  last  resort  sitting  in  thirty-eight  different  states, 
no  one  necessarily  controlled  by  the  decisions  of  any  other. 
That  the  expositions  of  the  la^v  in  these  numerous  tribunals 
should  be  fluctuating,  far  from  uniform,  and  more  or  less  of 
it  far  from  sound,  is  unayoidable.  That  it  should  be  per- 
vaded bv  the  influence  of  local  institutions  and  traditions,  of 
varying  political  sentiments  and  divei'se  financial,  produc- 
tive, and  commercial  interests,  is  naturally  to  be  expected. 
But  as  the  law  thus  established  is  supreme  only  in  the  state 
in  which  it  is  propounded,  no  grave  results  are  to  be  appre- 
hended to  the  citizehs  of  other  states,  so  long  as  they  can 
have  recourse,  in  the  event  of  controversy  with  the  citizens  of 
such  state,  to  the  federal  courts.  That  the  decisions  of  the 
proposed  local  federal  courts  of  appeal  will  be  largely 
affected  in  the  same  wav,  seems  to  us  inevitable.  Tliev 
would  sit  in  districts  very  remote  from  each  other.  Thev 
would  be  necessarily  composed  of  judges  drawn  from  the 
-circuits  in  which  they  exist.  That  views  upon  financial 
questions,  political  or  quasi-political  questions,  social  ques- 
tions, and  the  general  policy  of  the  law,  sliould  vary  and 
change  under  the  pressure  of  local  opinions,  traditions,  and 
laws,  is  inevitable.  Law  is  at  best  but  a  reflex  of  the  society 
and  the  civilization  in  which  it  grows  uj).  To  expect  that 
distant  tribunals,  existing  under  widely  different  conditions 
of  sqciety  and  of  public  opinion,  should  be  harmonious  in 
the  multiform  administration  which  justice  recjuires,  is  to 
expect  the  impossible.  Such  has  never  been  tlie  case,  and 
never  will  be.  The  course  of  decisions  in  New  England  and 
the  Southwest — in  the  commercial  cities  and  the  northwestern 
states — on  the  Atlantic  and  the  Pacific  coasts — can  never  l)e 
one  and  the  same,  if  it  depends  upon  their  local  tribunals. 
The  whole  theory  and  value  of  the  federal  administration  of 
justice  requires  a  uniformity  and  consistency  of  application, 
l>efore  which  the  citizens  of  all  the  states  shall  be  e([ual. 
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But  in  place  of  that,  we  should  have,  under  these  local  ap- 
pellate courts,  a  niiiss  of  lieterogeneous  decisions  on  many 
points  irreconcilable,  and  a  law  that  would  vary  like  the 
climate,  ynih.  the  latitude  and  the  longitude.  Nine  tribunals, 
of  last  resort  in  the  great  majority  of  cases,  would  be  kept 
in  constant  operation,  and  emitting  an  incessant  series  of 
reports,  with  no  central  power  or  ultimate  court  of  appeal  to- 
regulate  their  conclusions.  It  would  be  but  occasionally 
that  a  cause  involving  questions  of  difference  between  them 
would  arise,  large  enough  to  be  carried,  and  that  would 
happen  to  be  carried,  to  the  Supreme  Court  of  the  United 
States.  It  is  the  everyday  law,  which  is  constantly  ai)plied 
to  human  business  and  human  rights,  that  is  of  the  greatest 
practical  importance,  rather  than  those  cases  of  rare  occur- 
rence, to  which  political  events  or  public  feeling  may  give  a. 
more  consj)icuous  prominence. 

It  is  true  tliat  it  is  proposed  by  the  advocates  of  tliis  plan, 
to  authorize  the  local  courts  to  certify  causes  to  the  Supreme 
Court  for  decision,  where  the  questions  involved  are  of 
special  importance.  This  would  altogether  fail  to  obviate 
the  objection.  An  appeal  should  be  a  matter  of  right,  not  a 
matter  of  favor.  It  should  be  for  tlie  party  to  judge  of  its 
expediency,  not  for  the  court  whose  decision  is  questioned. 
Most  lawvers  know  that  the  decisions  in  regard  to  which  the 
courts  wlio  make  them  are  most  confident,  are  (^uite  as  oft^n 
reversed  as  those  in  wliich    thev  most   distrust   their   owTi 

« 

0})inion.  The  court  that  renders  a  judgment,  is  not  usually 
the  proper  tribunal  to  d(*termine  whether  an  ap{)eal  from  it 
ought  to  be  taken. 

If,  on  the  other  hand,  the  practice  should  grow  up  in  such 
courts  of  certifying  to  the  Supreme  Court  any  cause  in  which 
the  defeated  i)arty  insisted  upon  it,  almost  all  their  <lecisions 
would  be  tluis  appealed  from,  and  no  substantial  relief  to  the 
Supreme  Court  would  be  obtained. 
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That  sort  of  centralization  which  accumulates  in  the  gene- 
ral government  the  powers  that  properly  belong  to  the  states, 
may  well  enough  be  deprecated.  But  that  centralization 
which  brings  the  federal  judiciary  under  the  control  of  one 
supreme  head,  and  thereby  secures  the  unity  of  its  law,  and 
the  impartiality,  of  its  justice,  is  essential,  in  our  judgment,  to 
the  existence  of  such  a  judiciary,  whose  powers  run  into  all 
the  states,  and  may  reach  all  interests,  and  which  is  insti- 
tuted largely  for  the  very  purpose  of  securing  all  citizens 
from  the  consequences  of  local  prejudice,  and  lociil  jurispru- 
dence. The  proposed  plan,  as  it  seems  to  us,  would  result, 
not  in  preserving  the  "  one  Supreme  (Jourt,"  which  the  Con- 
stitution, with  a  far-seeing  sagacity,  provides  for,  but  in  the 
establishment,  for  all  practical  and  ordinary  purposes,  of 
nine  Supreme  Courts,  and  as  many  more  as  the  number  of 
additional  circuits  that  may,  in  the  future  growth  of  the 
country,  be  found  necessary. 

The  creation  of  these  courts  would  require  as  many  new 
judgc*s  in  each  circuit  as  would  be  necessary  to  hold  them ; 
because  the  present  circuit  and  district  judges,  probably 
without  exception,  find  their  whole  time  taken  up  with  the 
duties  already  assigned  them,  and  in  many  places  are  quite 
unable  to  keep  up  with  that  duty  without  additional  assist- 
ance. Not  less  than  three  judges  could  be  assigned  to  hold 
the  courts  of  appeal.  At  least  twenty-seven  new  local  federal 
judges  would  therefore  be  needed.  The  salaries  of  these 
judges  would  amount  to  more  than  the  aggregate  salaries 
of  the  entire  Supreme  Court.  How  much  better  than  that 
would  be  the  addition,  if  any  addition  at  all  is  necessary,  of 
three  or  more  judges,  selected  from  the  country  at  large,  to 
the  Supreme  Court!  But  even  that  increase,  as  has  been 
seen,  is  not  at  present  necessary. 

There  is  still  another  objection  to  the  proi>osed  dispersion 
of  the  ultimate  federal  judicial  authority,  which  ai)pears  to 
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US  to  have  great  weight.  To  the  perpetuation  of  the  unity 
of  our  national  government,  the  American  people  have 
found  no  sacrifice  too  large.  But  no  sacrifice  can  be  large 
enough  to  preserve  it,  unless  it  be  cemented  by  the  continu- 
ing attachment,  the  concurrent  sentiment,  and  the  everj'daj'' 
habits  and  interests  of  all  its  inhabitants^.  Public  opinion  is 
of  subtle  origin,  of  silent  growth,  and  rapidly  ripens  into 
tradition.  Traditions  are  stronger  than  institutions.  Attach- 
ment to  the  I'nion  mav  be  frittered  awav  by  slow  deerrees  and 
impercei)tible  influences,  which  no  immediate  power  is  strong 
enough  to  destroy.  It  seems  to  us  that  we  should  hesitate 
long  before  introducing  any  novelty  into  any  department  of 
the  federal  system,  which  would  be  calculated  to  withdraw 
from  its  common  centre  the  sentiments  or  the  habits  of  its 
citizens,  or  to  wean  them  in  the  smallest  measure  from  the 
idea  of  the  one  government,  and  the  one  authority  of  ulti- 
mate resort.  It  is  better  that  our  i)eople,  when  they  may 
need  to  deal  with  the  functions  of  the  national  government, 
should  still  travel  to  the  capital,  however  long  and  weary 
the  journey  may  be. 

The  proposition  to  create  nine  local  sub-executive  depart- 
ments, or  nine  local  congresses,  to  sit  for  even  limited  fed- 
eral purposes  in  widely  distant  sections  of  the  country,  would 
be  justly  regarded  as  almost  the  certain  forerunner,  if  adoi)ted, 
of  so  many  ultimate  divisions  of  the  Union.  The  judicial 
authority,  if  less  immediately  consj)icuous,  is  still  one  of  the 
three  great  co-ordinate  and  inseparable  agencies  of  the  gov- 
ernment. Like  its  cognate  departments,  it  should  continue 
to  have,  as  it  always  has  had,  one  locality,  one  head,  one 
paramount  authority.  Minor  inconveniences,  local  ambi- 
tions, facilities  to  busy  counsel,  and  savings  in  traveling  ex- 
penses, should  count  for  nothing  in  comparison  with  it. 
The  old  and  tried  theory  of  our  Constitution,  under  which 
the  federal  tribunals  have  thus  far  maintained  their  high 
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place  in  the  general  confidence  of  the  country,  has  central- 
ized their  principal  authority  at  Washington,  conspicuous 
before  the  whole  people ;  and  at  the  same  time  has  sent  out 
its  individual  members  to  know  and  be  known  by  the  dif- 

4- 

ferent  localities,  and  to  carry  as  well  as  to  learn  there  the 
practical  administration  of  the  law  which  the  central  tribu- 
nal has  established.  This  theory,  it  seems  to  us,  should  not 
hastily  be  departed  from.  We  cannot  doubt  that  ultimate 
reflection  will  satisfy  wise  men,  that  it  is  better  by  simple 
means  to  enable  our  Supreme  Court  to  do  what  it  always 
has  done,  and  what  all  will  concur  in  the  desire  it  alwavs 
should  do,  if  possible,  rather  than  to  relieve  its  press  of  busi- 
ness by  an  expedient  so  novel,  so  foreign  to  our  old  tradi- 
tions, and  in  many  ways  so  hazardous. 

How  far  an  increa.se  of  the  number  of  the  judges  of  the 
Supreme  Court  to  the  number  of  twelve  or  more,  may  now 
or  hereafter  be  desirable,  is  a  point  upon  which  we  refrain 
from  any  recommendation.  Our  duty  as  a  conmiitteo  is 
limited  to  the  consideration  of  the  present  necessity.  It  may 
not  be  out  of  place,  however,  to  suggest  that  twelve  or  even 
fifteen  judges  is  a  far  smaller  number  in  proportion  to  the 
present  territory,  population,  and  business  of  tlie  country, 
than  seven  judges  were  from  1807  until  1837,  when  tlie 
present  number  was  first  established  by  law,  or  than  six 
judges. were  from  the  first  organization  of  the  court  inl78J) 
down  to  1807.  Originally  there  were  but  thirteen  federal 
judicial  districts ;  now  there  are  fifty-eight,  and  others  will 
soon  be  added.  Many  of  the  circuits  are  already  so  large  as 
to  render  the  circuit  duty  required  by  law  of  the  Suj^reme 
Court  judges  impossible;  and  they  must  continually  increase 
in  size,  unless  they  are  enlarged  in  number.  The  Fourth 
Circuit  now  includes  the  states  of  Maryland,  West  Virginia, 
Virginia,  North  Carolina,  and  South  Carolina;  the  Fifth,  the 
states  of  Georgia,  Florida,  Mississippi,  Louisiana,  Alabama, 
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and  Textvs ;  the  Eighth,  Minnesota,  Iowa,  Missouri,  Kansas,. 
Arkansas,  Nebraska,  and  Colorado.  These  circuits  are  ob- 
viously too  extensive.  It  is  impossible  for  their  circuit 
judges  to  discharge  the  duty  required. 

A  moderate  increase  of  the  Supreme  Court,  while  it 
would  make  each  of  the  proposed  sections  as  large  as  the 
present  legal  quorum  of  the  whole  court,  and  would  admit  of 
a  division  into  three  sections,  if  ever  found  necessary,  would 
likewise  reduce  the  size  of  the  circuits,  by  enlarging  their 
number,  relieve  the  overburdened  circuit  judges,  and  enable 
the  Sui)reme  Court  judges  to  perform  necessary  circuit  duty. 
It  is  believed  to  be  the  general  sentiment  of  the  profession 
that  they  should  not  be  wholly  withdrawn  from  that  duty. 
The  policy  of  our  law  in  the  federal  courts,  and  in  most  of 
the  state  courts,  has  always  prescribed  it.  Such  is  the 
English  system,  whence  ours  was  derived.  No  common 
law  judge  has  ever  sat  in  England  who  did  not  also  reg- 
ularly hold  nisi  pi^us  courts. 

It  has  been  thought  that  a  court  of  twelve  or  more  judges 
might  be  too  numerous  for  the  dispatch  of  business,  and 
would  tend  to  too  great  diversity  of  opinion.  In  ordinary 
cases  this  is  true,  as  has  been  already  pointed  out.  The 
whole  court  would,  however,  under  the  proposed  plan,  be 
convened  only  in  special  cases  of  unusual  difficulty  or  im- 
portance. For  such  rare  occasions,  and  for  such  a  purpose, 
it  would  not  be  found  to  be  too  large,  too  slow,  or  too  delib- 
erative. For  very  many  years  the  twelve  judges  of  Eng- 
land, who  sit  on  ordinary  occasions  in  different  courts,  were 
accustomed  to  be  l)rought  together  for  the  hearing  of  (ques- 
tions of  special  magnitude  or  embarrassment.  The  tribunal 
thus  formed  was  the  most  august  known  to  English  law; 
was  never  thought  unmanageable:  and  their  very  differences 
of  oi)inion  upon  such  qui^stions,  elicited  discussion  and  de- 
liberation that  were  most  salutarv  and  satisfactorv. 
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Another  subject  has  also  engaged  the  attention  of  the 
committee — that  of  providing  for  some  review  of  the  deci- 
.sions  of  a  district  judge  sitting  alone,  to  try  cases  not  large 
enough  to  admit  of  ai)j)eal  to  the  Supreme  Court.  At  pres- 
ent no  UH'ans  exist  for  any  such  revision,  except  by  appli- 
cation to  the  judge  to  reconsider  his  own  ruling.  This 
remedv  has  never  been  commended  bv  experience. 

The  committee  are  unanimous  in  the  opinion  that  some 
such  review  should  be  provided  by  law.  No  single  judge 
should  sit  to  try  causes  that  involve  so  much  as  $5,000, 
from  whose  decision  there  is  no  appeal.  Neither  in  Eng- 
land nor  in  any  American  state  is  this  allowed.  Appeals 
can  usually  be  taken  in  cases  of  any  amount,  however 
small,  and  always  where  the  amount  is  large  enough  to  be 
material.  To  this  rule  the  federal  courts,  in  this  class  of 
cases,  form  the  solitary  exception. 

We  do  not  deem  it  necessary,  however,  to  create  for  this 
purpose  any  additional  judges,  or  to  organize  any  new 
tribunals.  We  simply  recommend  that  it  be  provided  by 
law,  that  any  bill  oft  exceptions  reserved  on  the  trial  of  any 
action  at  law  in  the  United  States  Circuit  or  District  Courts, 
and  any  petition  for  rehearing  in  any  equity  suit  that  has 
been  heard  in  a  Ignited  States  Circuit  Court,  shall  be  heard 
at  a  term  of  such  Circuit  Court  when  the  circuit  judge,  or 
a  judge  of  the  Supreme  Court  of  the  United  States,  shall 
be  present.  And  that  it  shall  be  the  duty  of  the  circuit 
judge,  and  of  the  judge  of  the  Supreme  Court  who  shall 
be  a««igned  to  the  circuit,  to  arrange  for  the  holding  of  at 
least  one  term  in  each  year  in  each  district,  at  which  one 
of  those  judges  shall  be  present,  and  where  bills  of  excep- 
tions and  petitions  for  rehearing  in  equity  shall  have 
precedence. 

This  method  was  formerlv  in  force,  in  some  of  the 
circuits  at  least,  under  rule  of  the  court.     It  was  found 
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to  work  to  the  entire  satisfaction  of  the  bar,  and  to  pro- 
\ide  all  the  review  necessarv  in  the  eases,  referred  to,  in  a 
simple  and  inexpensive  way.  Its  restoration  by  statute 
would,  it  is  believed,  be  ever\"  wav  desirable.  The  com- 
mittee  are  unanimous  in  recommending  this  change,  in 
the  event  that  the  local  courts  of  appeal  before  referred  to 
should  not  be  created  ;  except  that  one  member  (Mr.  Hitch- 
cock) prefers  to  express  no  opinion,  except  in  favor  of  such 
courts. 

The  same  method  of  revision  ought  also  to  be  made 
applicable  to  decisions  of  the  district  judges  upon  certain 
important  interlocutory  motions ;  especially  those  for  in- 
junctions and  receivers,  and  those  which  settle  all  litigated 
matters  preliminary  to  an  accounting.  Such  motions  often 
involve  the  entire  merits  of  a  case,  and  are  sometimes  vir- 
tually decisive  of  it.  Great  interests  may  turn  u|X)n  their 
decision  ;  and  even  in  cast^  large  enough  for  appeal  to  the 
Sui)reme  Court,  no  apj>cal  can  be  taken  until  after  the  final 
decree  in  the  cause.  Meanwhile  much  hardship  may  inter- 
vene if  the  decision  is  erroni^ous,  thate  omnot  be  re<lressed 
bv  tlie  ultimate  reversal. 

Edward  J.  Phelps,  Chairman, 

CORTLANDT    PaRKER, 

William  M.  Evarts, 

liUHARD    T.    MeRRKK. 
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TRANSACTIONS  OF  THE  SIITfl  ANNUAL  MEETING 


OF   THE 


American  Bar  Association, 


HELD   IN 


PUTXAM  HALL,  SARATOGA  SPRINGS,  X.  Y., 

August  22d,  2jd,  and  2^th^  ^SSj. 


Luke  P.  Poland,  of  Vermont,  C'hainnan  of  the  Executive 
Committee,  called  the  meeting  to  order  at  about  ten  o'clock 
on  Wednef>day  morning,  August  22d.     Mr.  Poland  said : 

We  have  met  to  hold  tlie  Sixth  Annual  Meeting  of  the 
American  Bar  Association,  and  the  first  business  in  order  is 
the  Annual  Address  bv  the  President  of  the  Association.  I 
have,  therefore,  the  i)leasure  of  introducing  to  you  the  Pres- 
ident, General  Lawton. 

The  President  then  read  his  Address.     (See  Appendix.) 

Upon  conclusion  of  the  Address,  Judge  Poland  said: 
I  am  instructed  by  the  General  Council  to  propose,  on 

their  behalf,  nominations  of  the  following  2)ersons  members 

of  the  A&sociation. 

{See  List  of  Members   Elected  at   the  end  of  the   Minutes 

of  Proceedings.) 

On  motion  of  C.  C.  Bonney,  the  Report  was  received 
and  adopted. 
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On  Judge  Poland's  motion,  a  recess  of  ten  minutes  was 
taken,  in  order  to  allow  time  for  the  members  from  the 
several  states  to  consult  about  nominations  for  the  General 
Council.  After  the  recess,  the  Secretary  read  the  list  of 
states,  and  the  General  Council  was  elected.  {See  List  of 
Officers.) 

The  Secretary  then  read  his  Report,  as  follows,  viz. : 
(a)  Obituary   notices   have   beeil   prepared    of   members 
who  have  died  during  the  year,  and  they  will  be  printed 
with  the  report  of  our  Traiuaciions. 

(h)  The  number  of  members  on  the  Roll  of  last  year  is 
581,  of  which  04  were  added  at  the  last  meeting,  and  107 
members  signed  the  Register,  showing  their  attendance  at 
the  meeting  of  last  year.  There  have  been  706  members 
in  all  since  the  commencement  of  the  organization,  show- 
ing that  12.")  have  died,  resigned,  or  dropped  out. 

(c)  The  Executive  Committee  have  had  under  consider- 
ation the  subject  of  an  amendment  to  the  Constitution,  in 
regard  to  the  election  of  members,  and  their  Chairman  will 
report  an  amendment. 

(d)  The  Association,  at  last  meeting,  voted,  by  3S  ayes 
to  27  noes,  to  meet  this  year  at  Green  Brier,  White  Sulphur 
Springs,  in  West  Virginia;  but  the  proprietor  of  the  hotel 
found  it  impo»»sible  to  accommodate  us. 

ie)  The  Executive  Committee  have  adopted  the  following 
by-law,  which  is  proper  to  be  submitted  to  the  Association 
for  its  approval,  viz.: 

''The  Secretarv  and  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution, 
or  otherwise,  a  systcni  of  exchanges  by  which  our  Trans- 
actions can  be  annually  exchanged  with  those  of  other  Asso- 
ciations in  foreign  countries,  interested  in  jurisprudence  or 
governmental  affairs;  and  also  that  the  Secretary  exchange 
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our  Transactions  with  those  of  the  State  and  Local  Bar  Asso- 
ciations; and  that  all  books  thus  acquired  be  bound  and 
deposited  in  the  charge  of  the  New  York  City  Bar  Associa- 
tion, subject  to  the  call  of  this  Association,  if  it  ever  desires 
to  withdraw  or  consult  them,  if  the  former  agrees  to  such 
deposit.'' 

(/)  At  the  last  meeting  of  the  Association,  I  requested 
vice-presidents,  members  of  the  General  Council,  and  others 
from  the  several  states,  to  suggest  names  to  be  laid  before  the 
Executive  Committee,  to  assist  the  committee  in  making 
selections  of  proper  persons  to  read  papers:  and  if  this  course 
be  api)roved,  I  will  continue  it. 

{[/)  Two  thousand  copies  of  the  Annual  Report  were  printed 
last  year.  The  work  was  done  in  Pliiladelphia,  under  the 
supervision  of  the  Treasurer.  As  the  work  can  probably  be 
done  there  better  than  in  Baltimore,  I  will  c(mtinue  that 
arrangement.  I  am  indebted  to  the  Treasurer  also  for  his 
attention  to  printing  various  notices  and  circulars  at  my 
request. 

{h)  There  are  delegates  present  from  several  state  associa- 
tions, whose  names  I  will  announce  hereafter. 

(i)  There  are  a  few  more  members  present  at  this  meeting 
than  at  the  last  meeting. 


Wedncsdaij  Evening,  August  22,  1S.S3. 

The  meeting  was  called  to  order  by  the  President,  at 
eight  o'clock.  ^ 

Judge  Poland  said : 

Mr.  President, — I  am  instructed  bv  tlie  Executive  Com- 
mittee,  to  propose  an  amendment  to  Article  IV.,  on  the 
Election  of  Members. 
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The  first  clause  of  tliat  article  reads  thus:  "All  nomina- 
tions for  membership  shall  be  made  by  the  Local  Council 
of  the  state  to  the  Bar  of  which  the  persons  nominated  be- 
long. Such  nominations  must  be  transmitted  in  writing  to 
the  Chairman  of  the  General  Council,  and  approved  by  the 
Council  on  vote  bv  ballot."  In  all  cases  where  ^fentlemen 
have  been  recommended  for  admission  through  a  Local 
Council,  there  has  been  no  difficulty;  but  where  nominated 
at  the  Annual  Meetino:,  the  (General  Council  have  had  verv 
little  means  of  ascertaining  about  the  qualifications  of  gen- 
tlemen proposed.  Thereiore  we  think  that  the  Constitution 
ought  to  be  amended  so  as  to  afford  a  sufficient  guarantee. 
We  therefore  proi)Ose  to  amend  the  second  clause  thus:  It 
now  reads,  ''  The  General  Council  may  also  nominate  mem- 
bers from  states  having  no  Local  Council,  and  at  the  Annual 
Meeting  of  the  Association,  in  the  absence  of  all  members  of 
the  Local  Council  of  any  state."  Now  we  propose  to  add, 
'^Provided,  That  no  nomination  shall  be  considered  bv  the 
General  Council  unless  accompanied  by  a  statement  in  >vrit- 
ing  by  at  least  three  members  of  the  Association  from  the 
same  state  with  the  ])erson  nominated,  or,  in  their  absence, 
by  members  from  a  neighboring  state  or  states,  to  the  eflPect 
that  tlie  j)erson  nominated  has  the  qualifications  required 
bv  the  Constitution,  and  desires  to  become  a  member  of 
the  Association,  and  recommending  his  admission  as  a 
member." 

The  amendment  was  then  adopted. 

Judge  Poland,  as  Chairman  of  the  Executive  Committee, 
then  proposed  an  amendment  to  Article  X.  of  the  By-Laws, 
and  said: 

There  is  no  provision  in-  the  article  for  keeping  any 
record  of  the  doings  of  the  General  Council.  Some  mem- 
ber of   the  committee  generally  acts  as  secretary.      The 
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Secretary  of  the  Association  has  had  a  difficulty  in  making 
up  the  record  of  what  is  proposed  by  General  Council.  The 
amendment  proposed  is  as  Ibllows :  "  The  Secretary  of  the 
Association  shall  be  the  Secretary  of  the  General  Council." 
It  is  proposed  to  add  to  Article  X.  by  inserting  it  under  the 
first  paragraph. 

The  amendment  was  adopted. 

W.  H.  H.  Russell,  of  New  York,  offered  the  following 
resolution : 

Whercm^  The  Lord  Chief  Justice  of  England  is  about  to 
yisit  this  country;  Tlierefore,  he  it  resolved,  That  the  Pres- 
ident and  Secretary  of  this  Association  send  an  invitation 
by  telegraph  to  Lord  Chief  Justice  Coleridge  and  his  asso- 
ciates to  attend  this  meeting  upon  their  arrival  in  New 
York  City. 

Richard  Vaux,  of  Philadelphia,  said : 

It  is  a  subject  which  has  engaged  the  attention  of  this 
body,  as  I  know.  It  would  be  extremely  gratifying  that  Lord 
Chief  Justice  Coleridge  and  his  associates  should  be  our 
guests  at  the  dinner  on  Friday  night.  To  accomi)lish  that 
re<iuires  more  than  the  sim})le  sending  of  an  inyitation  to 
be  present;  and  it  has  occurred  to  me,  though  I  do  not  feel 
as  if  I  were  yet  ready  to  formulate  the  proposition,  that  the 
aj^pointment  of  some  committee,  who  should,  before  the 
dinner,  yisit  New  York,  or  at  least  send  their  message, 
\vould  be  the  right  way  to  do  it.  I  would  suggest  that  this 
matter  lay  oyer  till  to-morrow  morning,  when  it  can  be 
j)iit  in  the  proper  form. 

E.   F.  Bullard,  of  New  York,  said: 

I  would  yenture  to  suggest  that  this  subject  be  referred 
to  the  Executiye  Committee.  The  gentlemen  in  question 
are  not  expected  to  arrive  before  Friday,  by  which  time 
arrangements   am    be  made  for  i)rompt   telegraphic   com- 
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muiiieation,  should  the  steamship  arrive.  It  may  be  very 
proper  for  the  Execaitive  Committee  to  secure  some  appro- 
priate action  for  the  Association.  I  therefore  move  as  a 
substitute,  that  the  resokition  be  referre<l  to  the  Executive 
Committee,  with  power  to  act. 
The  substitute  was  accepted.    • 

Edward  Otis  Hinklev,  the  Secretarv,  said  that  the  Ex- 
ecutive  Committee  had  ah*eadv  .had  the  matter  under 
consideration,  and  had  sent  a  formal  invitation  to  Lord 
Coleridge  to  attend  this  meeting,  some  time  ago. 

The  resolution  '  was  adopted. 

Robert  G.  Street,  of  Texas,  then  read  a  j)aper  on  "  How- 
far  Considerations  of  Public  Policv  mav  enter  into  Judicial 
Decisions."     (See  Appendix.) 

Seymour  D.  Thomi>son,  of  Missouri,  read  a  paper  on 
"  The  Abuses  of  the  Writ  of  Habeas  Corpus.''  (See  Ap- 
pend ii:) 

m 

After  a  brief  discussion  as  to  the  announcement  of -a  dis- 
cussion upon  the  subjects  suggested  by  the  papers  read,  and 
as  to  the  propriety  of  so  doing  that  evening,  it  was  moved 
and  adopted  that  the  discussion  be  postjjoned  to  the  next 
dav's  session  at  ten  o'clock. 


Thursday,  Augmt  23,  1SS3. 

The  meeting  was  called  to  order   bv  the  President,   at 
ten  o'clock  A.  M. 

The  President  said: 

According  to  the  i)rogramme  prepared,  the  first  business 
in  order  this  morning  is  the  reading  of  the  paper  by  Mr. 
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Shirley.  I  will  announce  now,  in  order  that  it  may  be 
understood,  unless  the  Association  otherwise  direct,  that  the 
next  business  in  order,  after  the  reading  of  Mr.  Shirley's 
paper,  will  be  the  discussion  of  the  papers  read  yesterday, 
as  well  as  that  to  be  read  this  morning. 

Edward  Otis  Hinkley  said : 

It  has  been  usual  to  make  a  special  announcement  of  the 
names  of  the  delegates  of  the  state  Bar  Association  who  are 
present.    They  are  as  follows : 

Alabama,  George  F.  Moore. 

Tennessee,  John  M.  Gaut  and  R.  D.  Frayser. 

Missouri,  John  L.  Thomas  and  Gardiner  Lathrop. 

John  M.  Shirley,  of  New  Hampshire,  then  read  a  paper 
on  "  The  Future  of  our  Profession.^'    {See  Appendix.) 

Judge  Poland  presented,  by  instruction   of  the  General 
•Council,  several  names  for  membership. 
{See  List  of  Members  Eleded.) 

The  President  said: 

Discussion  is  now  in  order  upon  the  various  papers  that 
have  been  read. 

Richard  Vaux,  of  Pennsylvania,  said : 

The  Philadelphia  Law  Association,  last  winter,  took  up 
the  consideration  of"  the  proposed  acts  of  Congress  relieving 
the  pressure  of  business  in  the  federal  courts  of  the  United 
States.  That  subject  was  referred  to  a  committee.  It  spent 
a  very  long  time  in  the  consideration  of  the  subject,  and 
made  a  report,  which  was  adopted  by  the  Association ; 
whereupon  the  Law  Association  passed  a  resolution  direct- 
ing the  committee  to  lay  this  report  before  the  Bar  Asso- 
ciation of  the  United  States.  I  ask  permission  to  present 
the  report,  together  with  a  resolution.  I  now  move  that 
these  papers  be  laid  on  the  table. 

There  being  no  objections,  it  was  so  ordered. 


12        •  GENERAL  MINUTES. 

E.  F.  Bullard,  of  New  York : 

I  move  that  Mr.  Vaux's  report  be  now  read  for  in- 
formation. 

Mr.  Vaux : 

I  offer  no  resolution  now  for  the  consideration  of  the 
Association.  I  state  that  the  accompanying  rei)ort,  pre- 
sented to  the  Law  Association  of  Philadelphia,  was  adopted 
by  it:  and  the  Association  thereupon  instructed  the  com- 
mittee to  take  the  necessary  steps  to  brin^  its  report  before 
the  American  Bar  Association,  at  its  Annual  Meeting  at 
Saratoga. 

Mr.  Bullard :   I  w(Hild  like  to  hear  it  read. 

Mr.  Vaux :  It  would  ti\ke  too  much  time  now. 

Mr.  Vaux's  resolution  was  adopted. 

William  P.  Wells,  of  Michigan: 

It  seems  to  me  that  a  very  important  and  interesting 
portion  of  the  admirable  paper  by  Mr.  Shirley,  which  has 
just  been  read,  was  that  which  related  to  the  dispatch  of 
business  bv  the  tribunals  of  last  resort.  I  think  membei-s 
of  the  Bar  from  every  state  can  speak  feelingly  upon  this 
subject.  It  is  no  disparagement  of,  or  criticism  upon,  the 
tribunals  to  sav  that  the  increase  of  businCvSS,  which  im- 
poses  upon  them  the  duty  of  deciding  so  many  cases, 
renders  it  almost  an  impossibility  for  them  to  dispose  of 
business  with  a  due  regard  to  the  rights  of  suitors  and 
the  established  principles  of  law.  Notwithstanding  this,  it 
cannot  be  forgotten  that  the  courts  exist  that  causes  may  be 
tried;  and  that  caus(*s  cannot  be  properly  adjudged  unless 
they  are  proi)erly  lu^ard  and  considered.  Now,  there 
are  two  consequences  which  result  from  this  disposition  of 
judges  to  hasten   the   disposal  of  business  on    the   docket. 
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In  the  first  place,  its  effect  upon  *the  rights  of  i)arties  inter- 
ested is  injurious;  in  the  second  phice,  not  only  tribunals 
lose  sight  of  the  principles  of  decision,  as  the  great  object 
which  they  are  to  keep  before  them,  but  they  are  led  to 
indulge  a  disposition  to  abridge  oral  argument. 

There  are  states,  within  my  own  knowledge,  where  judges 
have  exhibited  marked  anxiety  to  have  suitors  submit  their 
causes  upon  printed  briefs  only ;  and  as  to  such  judges,  the 
truth  is,  as  suggested  by  Mr.  Shirley,  that  they  have  not 
time  to  read  the  papers  when  so  submitted. 

The  consequence  of  this  is  that  when  the  case  conies  to 
be  considered  by  the 'court,  no  oral  argument  has  been 
heard,  and  often  the  printed  brief  is  not  read.  Thus  it 
has  come  to  pass  that  many  courts  have  forgotten  that  the 
profession  of  advocacy  exists  in  order  that  parties  drawn 
into  litigation  may  be  heard  in  court  through  their  counsel. 
For  my  part,  I  shall  be  very  glad  to  have  Mr.  Shirley's 
paper  printed,  and  our  Secretary  should  take  the  lil)erty  of 
sending  it  with  marked  passages  to  the  chief  justice  of 
every  state  in  this  Union,  ^here  is  one  notable  exception 
in  this  respect;  that  is,  the  Supreme  Court  of  the  United 
States.  Notwithstanding  that  the  court  is  overburdened; 
notAnthstanding  that  it  is  constantly  pressed  by  the  popular 
sentiment  of  the  countrv,  it  is  to  the  honor  of  that  court 
that  it  listens  patiently,  that  it  disposes  of  causes  with  de- 
liberation, and  that  it  takes  the  responsibility  of  a  long 
time  to  consider  the  causes,  after  a  hearing  in  which  full 
and  patient  consideration  is  given  to  the  arguments  of 
counsel.  Who  that  has  stood  in  that  presence  can  ever 
forget  the  gracious  and  benignant  patience  of  hearing 
•  exhibited  by  such  judges  as  Taney  and  Nelson  and  Curtis, 
and  others  who  might  be  named ! — that  patience  of  hear- 
ing which  Lord  Bacon  commends  as  among  the  highest 
qualities  of  a  good  judge. 
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This  is  a  subject  to  be  emphasized  by  this  Association. 
I  can  see  but  one  issue  of  this  over-burdening  of  the  dockets 
of  states:  these  periodical  obstructions  must  be  relieved  by 
the  establishment  of  temporary  commissions.  Then  there 
is  a  problem  in  respect  to  constituted  tribunals,  such  as 
the  Supreme  Court  of  the  United  States,  which  cannot  be 
disposed  of  upon  any  hasty  consideration.  I  conclude  as 
I  began,  by  saying  that  that  portion  of  the  address  of 
Mr.  Shirley  ought  to  receive  the  hearty  appreciation  of 
this  Association. 

In  reference  to  the  paper  read  by  Robert  G.  Street,  of 
Texas,  on  "How  far  Considerations  of  Public  Policv  mav 
enter  into  Judicial  Decisions,'^ 

Charles  C.  Bonney,  of  Illinois,  said : 

Believing,  as  I  dp,  that  the  doctrine  of  Judicial  Supremacy 
is  the  rock  on  which  constitutional  government  rests,  a  sense 
of  duty  constrains  me  to  protest  against  any  attempt,  in  a 
body  of  which  I  am  a'  member,  to  impair  that  foundation- 
stone  of  the  superb  superstructure  that  rests  upon  it.  Let 
me  therefore  devote  the  few  moments  allowed  by  the  rules  of 
the  Association,  to  an  examination  of  the  nature  and  extent 
of  the  judicial  power,  and  of  what  I  conceive  to  be  the  funda- 
mental error  of  the  learned  essayist's  position.  It  is  one  of 
the  charms  of  our  profession  that  we  are  trained  to  distin- 
guish between  men  and  principles,  and  with  only  the  kind- 
liest feelings  towards  the  man,  wage  the  most  vigorous 
opposition  to  the  measure  he  supports.  I,  therefore,  with 
great  pleasure,  pay  the  tribute  of  my  admiration  for  the 
learning  and  ability  displayed  in  the  paper  under  con- 
sideration, while  I  dissent  in  toto  from  the  conclusions 
reached. 

I  think  we  will  all  agree  that  tlie  application  of  the  law  to 
a  state  of  facts,  for  the  determination  of  a  controversy,  is  a 
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pure  judicial  function:  and  that  it  is  indispensable  to  the 
proper  exercise  of  that  function,  that  the  court  shall  examine 
the  law,  and  also  the  contract,  if  the  proceeding  rest  upon  an 
agreement,  in  order  to  ascertain  and  declare  their  meaning. 
Hence  the  construction  and  interpretation  of  laws  and 
documents,  and  the  definition  of  their  terms  and  meaning, 
is  strictly  and  wholly  within  the  judicial  province,  and  in- 
heres in  the  very  nature  of  the  judicial  power.  Let  us  now 
take  another  step.  All  the  judicial  powers  are  granted  to, 
and  wholly  vested  in  the  one  Supreme  Court,  and  sucli  courts 
inferior  thereto  as  the  Congress  may  establish.  No  such 
powers  are  reserved,  no  exception  is  made;  hence  we  must 
conclude  that  no  power  of  final  construction,  interpretation, 
and  definition  has  been  given  to  the  executive  and  legisla- 
tive departments.  That  power,  so  wholly  conferred  upon 
the  judiciary,  must  be  exercised  by  them  for  all  departments 
and  agencies  of  the  government.  Executive  and  political 
officers  may,  in  the  first  instance — and,  indeed,  must — form 
opinions  of  their  powers  and  duties  in  relation  to  the  matters 
upon  w^hich  they  are  called  to  act;  but  thej'  have  no  juris- 
diction and  authority  finally  to  determine  the  extent  and 
limits  of  their  powers  under  the  Constitution.  The  supreme 
and  final  authority  so  to  decide  is  vested  in  the  courts,  and, 
when  exercised,  l)inds  all  the  agencies  of  the  government. 
THe  President  and  Congress  are  bound  by  their  official  oaths 
to  support  and  uphold  the  Constitution  of  the  United  States. 
What  that  Constitution  requires  can  be  conclusively  deter- 
mined only  by  the  judicial  tribunals.  If  this  were  not  the 
law,  we  should  have  the  strange  specjtacle  of  the  purse  and 
the  sword  determining  for  themselves  the  extent  of  their  ob- 
ligations and  their  powers.  What  patriotic  executive  or 
legislator  would  wish  it  so?  Who  would  not  rather  desire 
to  have  some  disinterested  and  impartial  arbiter  discharge 
that  solemn  responsibility? 

/ 
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The  theory  of  co-ordinate  departments  of  government  is 
well  ftiough  in  its  proper  place;  but  it  gives  no  just  warrant 
for  the  claim  that  any  department  can  properly  exercise 
any  power  committed  to  another — which. is  the  precise  point 
under  discussion — the  exposition  of  the  Constitution  and  of 
statutes  enacted  under  it  being  judicial  in  its  very  nature, 
and  granted,  with  all  other  judicial  powers,  to  the  courts 
by  the  express  terms  of  the  Constitution. 

But,  for  greater  certainty,  let  us  inquire  what  is  the  nature 
of  legislative  authority.  It  did  not  create  human  society, 
nor  did  it  make  the  fundamental  rules  of  jurisprudence. 
Both  existed  before  the  legislative  department  of  govern-' 
ment  was  organized.  Few  of  the  rules  that  regulate  human 
conduct  were  framed  by  the  legislative  hands.  The  great 
body  of  them  were  evolved  from  the  experience  of  mankind, 
in  the  progress  and  development  of  ciAdlization.  Some  have 
been  added,  and  many  modified  by  legislative  enactment. 

The  exercise  of  pure  political  power  is  the  chief  duty  of 
legislative  bodies.  This  includes  municipal  corporations, 
elections,  revenues,  and  approi)riations.  But  they  have  also 
the  power  to  establish  new  rules  for  future  cases.  They  have 
not  the  authority  to  declare  what  the  law  is.  That  is  a  judicial 
function.  We  are  apt  to  forget  how  small  a  part  of  the  whole 
body  of  existing  law  we  owe  to  legislation.  Let  a  single  illus- 
tration suffice.  I  heard  a  learned  judge  say  of  his  court,  that 
if  the  legislature  should  repeal  every  statute  regulating  its 
proceedings,  he  could  nevertlieless  go  on,  under  the  consti- 
tutional grant  of  jurisdiction  and  the  practice  of  the  common 
law,  and  administer  complete  justice  in  all  cases  within  the 
grant  of  the  Constitution. 

Deriving  our  jurisprudence  largely  from  the  mother  couii- 
trv.  we  sometimes  overlook  differences  which  are  fundamental. 
The  doctrine  of  parliamentary  omnii)otence  is  radically  dif- 
ferent from  the  American  principle  of  separate  and  distinct 
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departments!  of  power.  The  British  Parliament  may,  it  is 
claimed,  change  the  succession  of  the  crown,  and  by  its 
House  of  Lords  it  exercises  the  judicial  authority  of  last 
resort.  But  under  the  American  system,  the  legislative, 
executive,  and  judicial  departments  of  j)()wer  are  separated 
by  fixed  and  permanent  barriers,  that  cannot  be  passed  Avith- 
out  usurpation.  The  American  Constitution  is  a  new  thing 
in  practical  government.  Its  unity  and  integrity  are  main- 
tained by  the  judicial  supremacy  it  creates,  and  cannot  other- 
wise be  perpetuated.  ,  / 

We  are  apt  to  overlook  the  inherent  powers  of  the  judici" 
ar}",  and  to  forget  that  *'  the  court  of  equity  is  a  fountain  of 
remedies;"  and  that  while  it  has  no  authoritv  to  create  new 
rights,  it  has  jurisdiction  to  recognize  and  enforce  all  that 
are  regarded  as  such,  and,  in  language  ancient  and  eloquent, 
"will  not  suffer  a  right  to  be  without  a  remedy." 

The  fundamental  principle  of  our  government  is  that  the 
people,  by  their  constituted  agencies,  may  make  what  con- 
stitutions and  laws  they  will;  but  that,  having  made  them, 
the  people  must  obey  them  while  they  stand.  Tims  the  law 
is  sovereign.  No  majority  may  rightfully  disregard  it.  A 
child  may  invoke  its  protection  against  a  multitude.  The 
liberty  of  constitutional  government  is  not  the  liberty  to 
obey  or  disobey  the  laws  according  io  personal  or  official 
pleasure  or  opinion :  but  it  is  the  freedom  to  ])articipate  in 
making  them;  to  act  within. the  established  limits;  to  change 
them  in  legitimate  ways;  and  to  enjoy  the  exercise  of  thought 
and  conscience,  unrestrained  bv  human  authoritv. 

Two  radically  different  views  of  the  judicial  department 
of  the  government  are  presented.  One  regards  the  courts  as 
created  to  settle  controversies  between  individuals,  and  as 
practically  excluded  from  participation  in  public  affairs; 
the  other  deems  the  establishment  of  a  .supreme  judicial  au- 
thority, exalted  above  the  control  of  political  agencies,  as  the 
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crowning  excellence  of  our  system,  without  which  it  could 
not  long  endure,  but  with  which  it  may  contemplate  the 
coming  centuries  without  fear. 

It  is  rather  to  the  natural  growth  and  development  of 
jurisprudence,  than  to  the  legislative  authority,  that  we 
should  look  for  the  new  rules  that  new  emergencies  may 
require.  The  doctrine  of  judicial  evolution  is  fundamental 
to  the  common  law,  as  well  as  firmly  established  by  modern 
decision.  It  is  one  of  the  boasted  excellencies  of  the  common 
law,  that  it  adapts  itself  by  needful  changes  and  enlarge- 
ments to  new  conditions  as  thev  arise ;  and  I  do  not  hesitate 
to  declare  that  it  is  the  fault  of  the  courts,  if  needless  techni- 
calities are  retained  after  the  reason  for  which  thev  were 
invented  has  ceased  to  exist.  The  doctrine  of  judicial  evolu- 
tion is  clearly  recognized  by  the  Supreme  Court  of  the  United 
States,  in  holding  that  the  power  "to  regulate  commerce" 
extends  to  the  telegraph  and  other  agencies  not  dreamed  of 
when  the  Constitution  was  formed.  The  learned  essavist 
referred  to  Jefferson^s  dogma  that  words  are  to  be  under- 
stood in  the  sense  they  bore  when  they  were  used.  But  thus 
stated,  this  rule  is  a  heresy,  as  well  as  a  dogma,  for  it  states 
but  half  a  truth.  The  Constitution  was  made,  not  for  the 
present,  but  for  all  the  future,  whether  near  or  remote.  If 
the  illustrious  men  who  formed  it  had  been  asked  the  ques- 
tion, they  would  have  declared  with  one  voice  that  they  were 
building  for  a  great  posterity,  and  that  the  words  they  used 
were  intended  to  expand  with  the  growth  and  development 
of  the  country,  and  to  meet  new  conditions  and  emergencies 
as  they  might  occur.  This  is  judicial  evolution.  Amend- 
ments to  the  Constitution,  and  new  statutes  have,  indeed, 
been  recjuired,  to  repeal  provisions  no  longer  needed,  and  to 
confer  new  rights  and  privileges.  Such  improvements  are 
within  the  legislative  domain;  for,  as  I  have  already  said, 
the  courts  have  no  power  to  confer  new  rights  and  privileges. 
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Their  authority  is  limited  to  the  protection  and  enforcement 
of  such  as  exist. 

We  have  listened  to  severe  censures  of  judge-made  law  and 
judicial  legislation.  What  is  the  meaning  of  these  terms? 
Judge-made  law  consists  of  judicial  expositions  of  the  various 
doctrines  of  jurisprudence  as  found  in,  and  illustrated  by 
adjudged  cases.  Of  this  there  is  fortunately  verj'  much. 
Judicial  legislation  consists  of  arbitrary  rules,  not  existing 
in  the  nature  of  the  relations  involved,  but  asserted  and  ap- 
plied by  the  court  \N'itliout  warrant  of  priiici])le  or  of  law. 
Of  this  there  is  fortunately  very  little.  Of  judge-made  law, 
the  text-books  on  commercial  law,  the  law  of  contracts,  the 
law  of  common  carriers,  the  law  of  evidence,  and,  without 
enumerating  other  branches,  the  jurisprudence,  pleadings, 
and  practice  of  equity,  largely  consist.  We  owe  little  in  all 
these  departments  to  legislative  enactment.  They  are  the 
result  of  the  evolution  and  development  of  the  law  under 
judicial  exposition.  This  is  even  more  true  of  constitutional 
law.  The  human  intellect  has  never  reared  a  nobler  edifice 
than  the  American  system  of  constitutional  jurisprudence. 
It  has  risen  under  the  hands  of  its  master-builders,  with  a 
harmony,  strength,  and  beauty  as  fascinating  to  the  lawyer 
andlhe  judge  as  is  the  matchless  Cathedral  of  Milan  to  the 
eye  of  an  architect  or  a  poet.  But  other  subjects  press  for 
time  and  hearing,  and  I  must  close.  If  I  have  s])oken 
earnestly,  it  is  because  my  words  have  come  from  my  heart, 
and  because  I  believe  that  the  question  to  which  I  speak  is 
vital  to  the  best  interests  of  this  countrv.  I  close  with  a 
repetition  of  the  noble  tribute  of  the  President's  Address  to 
that  greatest  expounder  of  the  Constitution,  John  Marsliall. 
We  cannot  match  his  judicial  expositions  of  the  great  powers 
of  government,  by  any  chapter  of  legislative  achievement. 
The  only  legislative  act  worthy  to  stand  in  "fame's  proud 
temple "  side  by  side  with  those  expositions,  is  the  famous 
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ordinance  of  1780.  Distinguished  by  a  far-reaching  and 
almost  superhuman  sagacity,  that  act  of  legislation  deserves 
to  rank  with  the  Declaration  of  Independence  and  the 
national  Constitution. 

For  the  reasons  thus  briefly  given,  I  must  dissent  from 
the  argument  of  our  learned  brother,  that  the  legislative 
and  executive  departments  of  the  government  have  the 
right  to  determine  for  themselves  the  extent  of  their  powers 
and  duties  under  the  Constitution,  and  must  hold  that  those 
departments  are,  and  of  right  ought  to  be,  bound  and  con- 
cluded by  the  judgments  of  the  judiciary  on  all  questions 
of  constitutionaf  authoritv. 

Let  lis  encourage,  rather  than  retard,  the  work  of  judicial 
evolution.  Let  us  acknowledge  and  honor,  rather  than 
decry  and  seek  to  remove,  that  golden  crown  of  constitu- 
tional government.  Judicial  Supremacy. 

E.  F.  Bullard,  of  New  York,  said : 

To-day  we  have  upon  our  statute-books  in  this  state,  a 
law  which  allows  a  man  worth  a  million  dollars  in  personal 
property,  at  his  death,  to  deprive  his  family,  by  will,  of  everj^ 
dollar;  and  there  is  no  power  in  the  courts  to  compel  his 
estate  to  support  the  widow,  except  for  a  paltry  sum  of 
a  few  thousand  dollars.  Great  reforms,  such  as  are  here 
needed,  are  only  made  by  the  people.  Our  written  consti- 
tutions restrain  the  legislative  power  within  certain  limits, 
and  to  that  extent  the  legislature  is  bound.  If  they  transcend 
those  limits,  of  course  the  Supreme  Court  of  the  state  or  of  the 
United  States,  passing  upon  those  acts,  properly  and  legally 
nullify  them.  Therelbre  it  seems  to  me  both  parties  are  in 
one  sense  right,  and  yet  both  parties  wrong.  I  cannot  admit 
but  that  the  courts  must  necessarily  become  evolutionized 
to  some  extend.  They  must  follow  the  will  of  the  people, 
so  far  as  requires  their  construction  to  follow  public  seiiti- 
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ment.  The  Circuit  Court  of  course  makes  its  final  decision 
and  nullifies  a  law.  We  cannot  helj)  ourselves  except  by 
revolution  or  impeachment,  and  that  court  may  go  so  far 
in  sustaining  monopolies  and  corporations  as  to  call  upon 
its  head  the  anger  of  the  people  through  its  representatives 
in  Congress.  In  the  case  of  Kilbourn,  where  Congress 
claimed  to  have  the  right  to  exa,mine  him  for  the  purpose 
of  burrowing  out  corruption,  by  a  unanimous  vote,  he  was 
imprisoned  for  refusing  to  act  as  that  body  had  directed; 
yet  the  Supreme  Court,  by  a  majority  vote,  decided  that 
Congress  had  no  power  to  imprison  a  man  for  refusing  to 
speak  and  unfold  corruption.  If  Congress  had  asserted  its 
dignity,  it  would  have  said  to  the  Supreme  Court,  "  We  are 
supreme  on  that  question,"  and  the  Supreme  Court  would 
have  had  to  yield. 

X.  W.  Ladd,  of  Massachusetts: 

Mr.  President,— It  is  not  alone  through  the  legislative 
branch  of  the  government  that  the  people  are  able  to  ex- 
press their  will.  They  can  also  speak  through  the  Consti- 
tution of  the  United  States  and  the  constitutions  of  the  several 
states.  There  are  those  two  ways  in  which  they  can  make 
themselves  heard,  and  in  which  they  can  have  a  voice  in 
the  conduct  of  their  government.  Therefore  it  is  true  that 
the  people  are  supreme.  All  the  forms  of  government,  all 
the  departments  of  the  government,  are  subject  to  their 
control.  I  agree  in  the  main  with  tlie  gentleman  from 
Illinois  on  this  question.  It  is  true  that  the  courts  are  to 
interpret  the  law;  they  are  to  interpret  the  Constitution; 
thev  are  to  say  what  the  law  reallv  is ;  but  thev  are  in 
no  sense  to  make  the  law.  And  it  is  true  that  we  should 
go  to  the  discussion  in  the  enacting  of  any  law  or  the 
adoption  of  any  constitutional  provision  which  the  courts 

are  called  upon  to  interpret,  to  find  out  what  was  really 
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intended.  I  do  not  understand  the  gentleman  from  Illinois 
as  controverting  that  position  in  the  least.  He  distinctly 
said  that  if  the  founders  of  our  Constitution  had  been  asked 
whether  they  wanted  to  institute  a  system  which  should 
govern  a  growing  country,  or  to  introduce  a  system  which 
should  be  narrow  and  contracted,  they  would  unanimously 
decide  for  the  former. 

And,  Mr.  President,  it  is  one  of  the  rules  of  interpretation 
well  known  to  all  courts  of  justice,  that  the  purpose  of 
the  instrument  which  is  being  construed  is  not  to  be  for- 
gotten. We  are  to  consider  that  purpose,  and  I  take  it  upon 
myself  to  say  that  that  is  one  of  the  most  important  rules 
of  interpretation,  and  one  which,  I  think,  may  well  govern 
all  other  rules  of  interpretation.  What  was  the  purpose 
of  that  instrument  which  was  in  the  minds  of  the  framers 
of  our  Constitution,  and  which  is  in  the  mind  of  the  framer 
of  every  constitution  throughout  our  country,  and  in  the 
minds  of  the  members  of  every  convention  which  is  called 
to  make  amendments  to  those  constitutions?  The  thing 
that  is  in  their  minds  is.  What  shall  be  the  future  of  this 
country  and  of  the  state  for  which  they  are  legislating? 
And  that  is  the  rule,  it  seems  to  me,  which  is  to  prevail 
in  the  interpretation  of  our  Constitution;  and  that,  as  I 
understand  the  gentleman  from  Illinois,  is  his  meaning. 
They  were  legislating  for  this  broad  country,  destined  to 
be  filled  by  millions  of  people,  and  I  trust  that  they 
had  minds  which  were  capable  of  comprehending  that 
situation. 

Robert  G.  Street,  of  Texas : 

The  gentleman  from  Illinois  has  entered  his  "  protest  " 
against  the  views  presented  in  the  thesis  I  had  the  honor 
to  submit  yesterday ;  and,,  while  not  proposing  myself, 
unless  there  should  be  further  occasion,  to  engage  in  ex- 


DISCUSSION  ON  MB.  STREET'S  PAPER.  23 

tended  argument  to  sustain  those  views,  I  wish  to  return 
my  sincere  thanks  for  the  fair  and  kindly  spirit  which  dis- 
tinguished his  remarks.  It  shows  upon  his  part  an  appre- 
ciation of  the  spirit  in  which  the  article  was  framed:  one 
of  philosophical  inquiry  after  the  truth  of  a  great  question. 
The  first  sentence  of  the  gentleman  indicates  the  funda- 
mental diflFerence  that  exists  between  our  views.  It  was, 
"My  belief  in  judicial  supremacy  constrains  me  to  protest 
against  the  views,"  etc.  In  response  to  that — and  these 
two  expressions  will  outline  all  the  difference  that  exists 
between  us  —  I  say  that  my  belief  in  the  co-ordination 
of  the  three  departments,  the  executive,  legislative,  and 
judicial  —  that  they  are  equal  arid  independent  of  each 
other — constrains  me  to  the  views  expressed  in  the  paper 
I  have  read. 

We  each,  no  doubt,  enjoy  the  felicity  of  believing  that 
our  respective  views  are  those  which,  under  the  Constitu- 
tion, will  best  "promote  the  general  welfare  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity." 

It  seems  to  me,  Mr.  President,  that  while  the  gentleman 
has  eloquently  dwelt  upon  the  evolution  of  the  law  as  pro- 
ductive of  all  that  is  beneficial  in  it,  that  it  is  to  mv  side  of 
this  discussion  that  that  argument  belongs.  I  have  proposed, 
sir,  an  argument  against  building  up,  by  judicial  decision, 
a  Chinese  wall  against  the  progress  of  this  country  in  the 
development  of  the  science  of  republican  government.  It 
is  I  who  say  that  the  constitutional  power  of  Congress,  in 
the  .selection  of  "  appropriate  means  '^  to  carry  out  vested 
powers,  is  elastic  and  expansive,  and  that  the  interpreta- 
tion that  is  placed  upon  what  constitutes  "  appropriate 
means  "  by  a  single  department  of  the  government — and 
that  the  one  which,  from  the  nature  of  the  question,  knows 
less  about  it  than  either  of  the  others — ought  not  to  pre- 
clude us,  but  that  this  power  should   be  subject  to  those 
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methods  of  construction  which  alone  would  enable  us  to 
adapt  its  exerci>e  to  changc^d  conditions  and  circumstances. 
And  this  I  understand  to  be  evolution,  if  not  in  law,  in 
political  science.  It  is  the  very  basis  of  my  argument.  I 
think  the  paper  will  serve,  jjerhaps,  some  ust^ful  purpose, 
and  the  views  of  the  gentleman  will  a[)pear  in  juxta- 
position with  my  own.  The  article  is  not  submitted  as  an 
elaborate  exposition,  but  as  a  suggestion,  fortified  by  some 
authoritv  and  some  reason,  and  because  I  thought  that 
these  were  things  that  ought  not  to  be  allowed  to  perish 
in  the  land. 

Edward  Otis  Ilinklev,  of  Marvland: 

I  will  add  a  word  or  two  to  what  Mr.  IStreet  has  said  in 
defense  of  the  general  principles  that  I  understood  to  have 
been  advocated  in  his  pai)er.  When  Roger  B.  Taney,  in  the 
city  of  Baltimore,  tried  the  habeas  corpus  ca.«^e  of  Merryinan, 
and  sent  to  the  mai-shal  at  Fort  McHenrv  to  have  the  man 
before  him,  that  justice  might  be  done  by  the  judiciary,  the 
marshal  returned  for  answer  that  he  was  prevented  by  the 
military  force  of  the  United  States  government  from  bringing 
him  into  court.  Thereupon  Taney  delivered  his  o{»inion,* 
which  is  in  print,  and  I  will  say  nothing  about  it,  but  I  re- 
member to  have  heard  his  remark:  "I  will  report  the  matter 
to  the  President."  We  all  know  that  the  writ  of  habeas  corpus 
was  suspended  by  the  executive.  In  the  opinictn  of  Taney, 
it  was  the  legislative  department  that  had  the  exclusive 
power  to  susj)end  the  operation  of  that  writ.  In  times  of 
war,  the  laws  are  silent. 

It  is  impossible  to  tell  wliat  a  man  of  power  and  determ- 
ination will  do  in  a  case  which  he  deems  a  case  of  necessitv. 
What  Andrew  Jackson  would  have  done  under  certain  emer- 


*  See  Ilnrd  on  Hnhen.^  Carpus,  2d  ed.,  119;   U  American  Law  Reg.  705. 
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gencies,  he  gave  very  vigorous  evidences  of.  What  other 
men  have  done  in  the  office  of  President,  we  have  seen.  Our 
history  shows  it.  The  executive,  then,  will  sometimas  over- 
ride the  judiciary.  Why?  Because  of  some  necessity  which 
is  apparent.  Now  let  us  turn  to  one  of  the  principles  of  the 
common  law.  If  a  man  goas  out  of  the  beaten  road  upon 
another  man's  land  adjoining,  without  necessity,  it  is  a  tres- 
pass; but  if  the  road  is  so  obstructed  that  he  cannot  go  upon 
it,  he  may  have  a  way  of  necessity  around  it;  the  trespass  is 
j)ermitted  as  of  necessity.  If  a  man's  house  is  burning,  and* 
there  is  danger  that  the  conflagration  may  extend  beyond  his 
own  property,  certain  necessities  of  the  fire  department  allow 
them  to  go  in  and  tear  the  house  down.  There  are  extraor- 
dinary occasions  which  justify  the  executive  power  in  over- 
riding all  law.  Now,  lawyer  though  I  be,  and  dispose<l  to 
deprecate  all  that  sort  of  thing,  I  once  took  hold  of  a  man, 
by  request  of  his  mother,  and  prevented  him  from  killing 
himself.  Was  that  a  trespass?  Could  I, be  sued  for  trespass 
against  the  person?  I  think  not.  Any  jury  would  have 
acquitted  me.  That  is  the  principle  which  is  involved  so  far 
as  the  executive  is  concerned.  Now,  so  far  as  the  judiciary 
is  concerned,  they  are  bound  to  say  whether  the  legislature 
has  done  right  or  wrong.  Then  the  legislature  are  bound 
to  obey,  if  they  can  see  and  understand  it.  But  in  a  conflict 
between  the  judiciary  and  the  legislative  department,  there 
is  no  appeal  except,  as  Thomas  Jeflerson  said,  "to  the  people." 
And  that  is  the  ultimate  appeal  whenever  the  three  de])art- 
ments  are  arrayed  against  each  other.  The  truth  is,  there 
must  be  some  balancing,  some  giving  and  yielding.  In  the 
friendship  of  two  men,  we  will  find  thattliere  must  be  a  little 
accommodation  between  them,  so  as  to  avoid  trespassing  upon 
questions  that  are  too  difficult  or  delicate.  It  has  been  said 
that  the  quarrels  of  lovers  are  the  renewals  of  love.  Well, 
then,  there  must  be  some  attempt.     How  can  you  find  the 
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strength  of  a  rope  until  you  ascertain  by  certain  ways  how 
much  strain  it  will  bear?  So  the  strength  of  an  organization 
depends  upon  such  questions  as  that.  The  question  comes 
back  again  as  to  which  of  the  three  is  right,  and  the  question 
is  one  of  impossibility  of  solution,  just  as  is  that  peculiar 
problem  in  mathematics,  What  is  the  result  when  an  irre- 
sistible force  comes  in  contact  with  an  immovable  bodv? 
The  consequences  are,  it  is  said,  inevitable.  You  come  down 
to  the  people,  and  they  will  answer  you  the  question  which 
is  right.  The  truth  is,  that  there  are  two  great  principles 
governing  us  all,  and  if  we  have  regard  to  them,  they  will 
ultimately  solve  them.  The  good  of  the  people  is  the  supreme 
law.  Then  the  question  is  whether,  the  heart  being  right, 
the  head  is  right.  We  want  integrity  and  ability.  Very 
well.  Now,  you  may  use  any  amount  of  force  or  expression 
of  will,  and  it  will  not  accomplish  anything  until  the  man's 
reason  is  attacked ;  and  then  he  will  quietly  submit,  as  he 
will  to  an  axiom  in  mathematics.  When  the  result  comes, 
and  it  is  done  in  a  regular,  orderly,  reasonable  method,  then 
we  stand  and  submit.  I  therefore  agree  with  the  gentleman 
from  Texas,  tliat  there  are  some  occasions  when  the  conflicts 
between  the  three  great  departments  are  not  to  be  solved  in  any 
other  way  than  that  each  one  must  do  what  it  thinks  right; 
then  if  they  disagree,  the  people  will  settle  their  quarrel. 

Stevenson  Burke,  of  Ohio: 

Mr.  President, — I  quite  agree  with  the  gentleman  from 
Illinois,  and  I  disagree  entirely  with  the  proposition  here 
advocated  by  some  gentlemen,  that  each  department'  of  our 
government  may  construe  the  Constitution  conclusively  for 
itself.  In  my  judgment,  a  careful  reading  of  the  Constitu- 
tion will  make  the  matter  in  dispute  very  plain. 

We  should  bear  in  mind  that  governments  existed  long 
before   our  ^Constitution.     Courts,   legislatures,  and   execu- 
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tives  all  preceded  it.  The  framers  of  the  Constitution, 
recognizing  the  three  great  departments  of  government — 
the  executive,  legislative,  and  judicial — provided  in  the 
Constitution  that  the  executive  power  should  be  vested  in 
a  president ;  that  the  judicial  power  should  be  vested  in 
one  Supreme  Court  and  in  such  inferior  courts  as  Congress 
should  from  time  to  time  establish ;  and  that  the  legislative 
power  should  be  vested  in  a  Senate  and  House  of  Repre- 
sentatives. 

The  people,  in  adopting  the  Constitution  as  the  supreme 
law  of  the  land,  did  not  undertake  to  create  any  new 
powers;  they  simply  provided  where  each  power  should 
reside.  Now,  let  me  ask' you,  as  lawyers,  what,  in  all  times 
past,  constituted  the  legislative  powder?  Was  it  anything 
else  except  the  power  to  make  laws?  In  countries  not 
governed  by  a  constitution,  the  legislative  power  undoubt- 
edly is  supreme ;  in  countries  like  ours,  governed  by  a  con- 
stitution, which  is  the  supreme  law  of  the  land,  the  legis- 
.  lative  power  is  unquestionably  limited  by  the  constitution. 

The  Constitution  provides  that  the  judicial  power  shall 
be  vested  in  one  Supreme  Court,  etc.  What  is  the  judicial 
power  of  any  country — of  any  constitutional. government? 
Can  there  be  any  doubt  that  it  involves  the  power  to  ascer- 
tain and  determine  not  only  the  rights  of  parties  in  any 
given  case  properly  brought  before  it,  but  that  it  has  also 
the  power  in  any  case  involving  the  constitutionality  of 
any  law,  to  decide  the  question  of  its  constitutionality? 
Can  there  be  any  doubt  that  the  judiciary  under  our  Con- 
stitution has  the  lawful  authority  to  say  whether  a  law 
enacted  by  the  legislature  conflicts  with  that  Constitution  ? 
The  people  established  the  Constitution,  and  declared  that 
it  should  be  the  supreme  law  of  the  land.  The  courts  are 
sworn  to  support  the  Constitution ;  and  if  an  act  of  the 
legislature  is  found  to  conflict  with  the  Constitution,  can 
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there  be  anything  clearer  than  that  it  is  the  duty  of  the 
court  so  to  declare?  The  people  established,  by  the  Con- 
stitution, the  different  departments  of  government,  and 
divided  and  limited  their  powers;  and,  in  my  judgment, 
the  Constitution  thus  adopted,  conferred  upon  the  courts 
the  power,  in  any  case  properly  brought  before  it,  to  de- 
termine whether  any  particular  enactment  of  the  legis- 
lature is  or  is  not  constitutional.  This  power,  in  my 
judgment,  inheres  in  the  courts  from  the  very  nature  of 
the  powers  that  are  to  be  exercised  by  the  courts.  It 
belongs  to  our  courts,  not  because  it  is  a  new  power,  but 
because  the  judicial  power  under  our  Constitution  estab- 
lishes the  courts  therein  provided  for,  especially  the  Supreme 
Court,  as  the  final  and  ultimate  tribunal  to  determine  what 
is  and  what  is  not  in  accordance  with  the  Constitution. 

I  rise  to  make  these  observations,  as  I  do  not  like  to  have 
it  go  out  to  the  world  as  the  opinion  of  this  distinguished 
body,  that  each  department  of  our  government  has  the  same 
power  to  judge  for  itself  of  the  constitutionality  of  a  statute. 
In  my  judgment,  each  of  the  departments  of  the  govern- 
ment, within  the  powers  conferred  upon  it,  is  supreme; 
that  is,  the  legislature  has  the  sole  j)ower  to  make  a  law, 
the  executive  power  to  execute  it,  but  the  courts  estab- 
lished by  the  Constitution  are  of  necessity  the  final  arbiters 
as  to  whether,  in  any  given  case,  either  the  legislative  or 
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executive  departments  have  transcended  the  limits  of  the 
Constitution. 

Charles  S.  Bradley,  of  Rhode  Island: 

After  listening  to  the  gentleman  from  Ohio,  it  seems  to 
me  that  I  need  only  sav,  "  Ditto  to  Mr.  Burke."  And  yet  I 
may  add  a  word  of  concurrence.  This  Association  will,  I 
trust,  always  be  liberal  to  the  last  degree  to  all  declarations 
of  new  opinions  and  hopes.     We  shall  welcome  the  light  on 
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the  mountain  tops,  of  the  coming  day.  There  are  those  whose 
thought  is  direct  and  rapid  Hke  the  cannon  ball.  Others 
prefer  the  river's  course,  the  valley's  windings,  the  road  on 
which  blessings  come  and  go,  if  I  may  qaote  a  poet,  one 
of  whose  blood  and  lineage  is  now  landing  on  our  shores — 
the  Lord  Chief  Justice  of  England. 

While  the  thoughts  of  our  younger  brethren  shall  be 
placed  upon  the  records  and  sent  forth  to  the  country,  it  is 
due  to  this  Association,  it  is  due  to  the  bar  of  the  country, 
when  such  thoughts  are  thus  given  to  the  world,  that  with 
them  shall  go  the  doubts,  the  dissent,  it  may  be,  of  the 
seniors  of  the  bar,  those  who  live  in  the  valleys  or  on  the 
plains.  We  must  be  permitted  at  least  to  say  that  we  do 
not  understand  you,  young  men,  and  cannot  therefore 
agree  with  you. 

The  paper  before  the  Association  seems  to  present  the 
idea  that  in  our  American  system  of  government  there  are 
three  branches,  each  co-equal  in  authority,  in  riglit,  and  in 
power.  If  one  branch  declarers  any  right,  another  branch 
may  deny  the  existence  of  that  riffht,  and  each  branch 
rightfully  act  upon  its  own  convictions  and  declarations. 
The  executive  department  may  affirm  a  right  and  act  upon 
it;  the  legislative  department  may  affirm  a  right  and 
embody  it  in  law ;  tlie  judiciary  may  deny  either  prop- 
osition ;  and  the  opinion  of  neither  shall  control  the  action 
of  the  other.     Such  is  the  result  of  the  proposition. 

Now,  government  is  essentially  a  practical  matter.  I^t 
us  look  at  the  theory  advanced,  from  a  practical  point  of 
view.  To  take  an  ilhistration  which  occurs  to  me,  Congress 
once  passed  a  law  taxing  the  salaries  of  state  judges.  The 
Supreme  Court  declared  such  law  to  be  unconstitutional 
and  void.  Now,  should  the  officers  of  the  executive  collect 
this  tax,  and  the  marshal  of  the  United  States  court  protect 
the  incumbent  of  the  state  office  from  such  collection  ?    Can 
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the  officers  of  one  and  the  same  government  be  engaged 
in  such  a  direct  conflict  of  duties?  What  would  become 
of  the  highest  officer,  it  may  be,  of  a  state  court  between 
such  antagonisms?  One  department  certainly  must  yield 
to  the  other.  They  cannot  be  co-equal  practically,  and 
remain  a  government.     Chaos  would  reign. 

The  conimon  sense  of  Uhe  American  people  has  acted 
upon  the  idea  that,  in  such  cases,  the  judicial  is  paramount 
to  the  executive  or  the  legislative  department.  It  is  such 
common  sense  in  the  affairs  of  government  which  has 
carried  us  through  a  hundred  years  of  successful  experi- 
ment— through  even  the  Niagara  of  civil  war.  By  this 
common  sense  we  now  float  tranquilly  on  the  w^aters  of 
Ontario,  as  before  on  those  of  the  upper  lakes.  By  it  we 
shall  go  through  rapids  without  danger,  to  the  ocean  of 
the  future. 

Co-ordinate,  indeed,  are  the  branches  of  government; 
they  cannot  be  co-equal  at  the  same  time  and  place.  Such 
human  creations  must  be  like  those  creations  of  God  above 
us  and  around  us,  whose  movements  are  the  harmony  of 
the  universe,  Ciich  in  its  sphere,  each  obedient  and  sovereign 
by  turns,  and  never  in  collision. 

We  have  instanced  one  case  of  many  in  which  the  judicial 
power  must  be  supreme.  There  is  a  large  class  of  cases  in 
which  the  legislative  department  is  supreme  over  the  judicial. 
The  able  writer  of  the  thesis,  representing  with  such  interest 
to  us  all  the  really  empire  state,  whose  emblem  is  still  the 
lone  star,  will  permit  me  to  refer  to  an  instance  illustrating 
this  doctrine  in  the  history  of  the  smallest  state,  save  one, 
in  the  Union — a  history,  I  may  be  permitted  to  say,  which 
has  been  so  instructive  in  matters  civil  and  religious,  that 
one  of  her  sons  happily  compared  her  to  the  statue  of 
the  Greek  sculptor  which,  though  but  a  cubit  in  height, 
gave  a  better  idea  of  vigor  than   the  Colossus.     In  this 
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comparison  I  certainly  do  not  mean  to  say  that  Texas  is 
the  Colossus. 

It  happened  in  the  history  of  this  little  state  that  two 
governments  claimed  the  allegiance  of  its  citizens.  The 
government  de  facto  placed  on  trial  before  its  courts  Thomas 
Wilson  Dorr,  claiming  to  be  governor  dejure.  The  prisoner 
at  the  bar.  oflFered  evidence  of  certain  facts,  claiming  that 
they  in  law  constituted  him  the  governor  of  the  state,  with 
the  right  to  commit  the  acts  for  which  he  was  arraigned. 

The  court  held  that  such  inquiries  were  not  cognizable 
by  it.  The  decision  of  such  questions  was  vested  in  the 
political  department  of  the  government.  The  court  would 
not  revise  or  reverse  the  action  of  the  political  department 
in  this  regard.  It  was  its  duty  simply  to  follow  and  obey  ; 
any  other  course  would  be  a  usurpation.  Such  was  the 
doctrine  of  the  supreme  court  of  that  state,  propounded  in 
such  terms  by  its  philosophic  chief  justice,  that  Mr.  Webster 
embodied  them  in  full  in  his  argument  of  the  case,  Luther 
V8,  Borden — an  argument  preserved  for  posterity  in  the  last 
precious  volume  of  his  works,  dedicated  by  him  to  the 
memorj'  of  his  beloved  daughter  and  of  his  youngest  son, 
who  gave  his  life  to  his  country  in  the  war  with  Mexico. 
The  Supreme  Court  of  the  United  States,  composed  prin- 
cipally of  judges  of  a  difiPerent  school  of  political  thought 
from  Mr.  Webster,  without  dissent  sustained  the  doctrine ; 
and  it  Has  recently  been  acted  upon  by  that  tribunal  in  a 
case  arising  upon  the  reconstructed  constitution  of  Georgia. 

There  is  a  class  of  cases  in  which  the  danger  apprehended 
by  the  author  of  the  paper  exists.  It  is  those  in  which  the 
court,  is  called  upon  to  give  opinions  to  the  other  branches 
of  the  government.  Such  opinions  are  not  in  the  exercise 
of  its  judicial  functions.  They  are  not  opinions  given  after 
listening  to  antagonistic  discussions.  What  constitutes  the 
worth  of  judicial  decisions,  what  makes  them  in  experience 
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the  just  and  safe  basis  upon  which  society  rests,  is  not  only 
that  the  court  fulfills  its  oath  of  office  in  judging  uprightly 
and  imi)artially,  but  also  that  it  speaks  judicially  only  after 
it  has  been  instructed  by  argument  upon  different  sidefe  of 
the  question  before  it.  No  other  opinions  from  it  have  the 
force,  the  weight,  or  the  wisdom  of  law.  To  attempt  thus 
to  introduce  the  personal  opinions  of  the  judges  into  our 
system  of  government,  is  to  give  them  an  unnatural,  a 
dangerous  i)otency. 

There  is  another  class  of  cases  in  which  the  judicial  and 
the  political  brandies  of  the  government  have  approached 
collision :  those  in  which  constitutional  changes  have  been 
attempted  either  through  the  provisions  for  amendment 
contained  in  existing  constitutions,  or  through  conventions 
assembled  with  the  consent  of  the  existing  government. 

The  most  remarkable  instance,  perhaps,  which  has  oc- 
curred, is  that  of  Pennsvlvania.  When  the  last  conven- 
tion  was  held  in  that  state,  the  court  judicially  declared 
that  the  mode  of  submitting  the  proposed  constitution  to 
the  i)eople  must  be  that  pointed  out  in  the  law  providing 
for  a  convention.  The  convention  almost*  unanimouslv 
protested  against  this  decision  of  the  court,  but  prudently 
yielded  to  its  directions. 

Such  questions  must  be  considered  yet  in  abeyance. 
And  so  of  others  in  which  the  courts  —  notablv  recentlv 
in  Iowa — have  held  that  the  mode  and  the  j)articulars 
through  which  an  amendment  pursuant  to  the  (  onstitution 
can  be  made,  must  be  strictly  complied  with,  or  the  amend- 
ment, though  pro{)Osed  by  the  legislature  and  adopted  by 
the  ])eople,  is  void. 

It  may  Avell  be  a  subject  of  consideration  whether,  in 
such  action,  tlie  judicial  has  not  encroached  on  the  political 
department,  or  assumed  a  power  over  the  sovereign — the 
I)eople  themselves. 
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In  no  government  in  the  world  has  such  p^wer  been 
vested  in  the  judicial  department  as  in  ours.  It  is,  like 
all  power,  especially  when  new  and  untried,  liable  to 
abuse.     It  has  been  abused. 

It  is  also  true  that  the  decision  of  a  court  does  not  close 
discussion,  even  in  that  forum.  Witness  the  jurisdiction 
over  corporations,  and  the  admiralty  jurisdiction  of  the 
United  States  courts,  and  the  decisions  on  the.  legal  tender 
acts. 

Still  less  does  a  judicial  decision  close  discussion  in  the 
legislative  bodies  and  before  the  jieople.  The  judiciarj-  is 
like  a  dam,  which  holds  back  public  action  for  a  time,  but 
for  a  time  only.  The  great  current  of  human  life  and 
thought  is  paramount  to  it,  and  must  sooner  or  later  have 
its  course. 

With  these  and  such  concessions  to  the  thought  of  the 
writer,  we  must  still  maintain  that  rightfully  at  times,  and 
often,  the  judicial  department  is  supreme. 

George  A.  Mercer,  of  Georgia : 

I  wish  to  impart  a  piece  of  information.  The  question 
discussed  by  the  gentleman  from  Texas  is  interesting,  as  this 
discussion  has  proved,  and  the  present  constitution  of  Georgia 
very  happily  cuts  the  knot.  It  has  a  clause  which  provides 
that  every  law  passed  by  the  legislature  not  in  conformity 
with  the  supreme  law,  is  null  and  void,  'and  the  judiciary 
shall  so  declare.  So  that  in  the  state  of  Georgia  there  can 
be  no  question  at  all  as  to  the  power  of  the  judiciary  to  de- 
clare a  law  void.  Still,  Mr.  President,  the  question  elicited 
by  the  essay  of  the  gentleman  from  Texas  is  a  very  inter- 
esting one  to  us.  For  example,  if  a  law  were  passed  by 
a  legi.slative  body,  and  a  supreme  tribunal  decided  that  that 
law  was  unconstitutional ;  if  that  same  law  should  go  before  the 
Executive  for  interpretation,  would  he  bound  to  say  that  it 
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was  void  because  the  Supreme  Court  had  so  declared?  I 
think  not.  He  would  be  under  a  moral  obligation  to  say 
the  opposite.  It  seems  to  me  that  the  question  is  properly 
suilimed  up  in  what  Judge  Bradley  says.  If  the  law  were 
vetoed  because  the  court  said  so,  then  the  illustration  given 
by  the  essayist  last  night  could  not  follow.  Take  the  Legal 
Tender  Act.  ^The  Supreme  Court  decided  that  that  act  was 
void.  The  act  continued  in  operation.  The  Supreme  Court 
subsequently  decided  that  that  act  was  not  void.  If  the  act 
was  annulled  completely,  and  destroyed  by  the  first  decision, 
then  the  second  decision  could  not  have  acted  u{X)n  it.  It 
seems  to  me  that  the  question  can  be  verv  well  illustrated  bv  a 
famous  Irish  bull.  Two  Irishmen  were  standing  beside  a 
well.  One  fell  in.  The  other  looked  down  in  the  well  and 
called,  "  Patrick,  are  ye  dead?"  "  No,"  said  Patrick,  "  I'm  not 
dead,  but  I^m  speechless!"  Now,  the  law  may  not  be  dead, 
but  practically  it  is  so. 

Emory  A.  Storrs,  of  Illinois : 

When  I  came  into  this  hall  I  was  attracted  by  some  ob- 
servations  upon  what,  it  seems  to  me,  is  a  present  and  very 
serious  fault  in  our  judicial  administration;  and  if  I  were 
to  characterize  it  by  a  phrase,  I  would  call  it  "judicial 
hurry."  There  is  a  growing  tendency,  particularly  in 
large  cities,  to  introduce  in  the  administration  of  justice  the 
questionable  methods  of  the  stock  board  and  the  produce 
exchange.  I  am  opposed  to  that  kind  of  hurry,  and  I  am 
in  favor  of  any  address  (and  I  understand  that  a  very  able 
one  has  been  read  before  this  Association)  which  aims  to 
prevent  such  practices.  I  admire  our  profession;  I  honor 
and  respect  the  bench;  but  I  should  honor  and  respect  it 
much  less  than  I  now  do  if  that  honor  and  that  respect  was 
a  mere  fetish  worship  of  the  bench  because  of  its  j)osition. 
I   Ciinnot  but  remember  that  all   the   judges  have    been 


DISCUSSION  ON  MR.  STREET'S  PAPER  35 

lawyers,  and  most  judges  again  become  lawyers.  I  cannot 
but  remember  that  throughout  this  country  there  are  a 
great  many  judges  who  would  be  highly  complimented  by 
the  suggestion  that  they  were  or  had  been  lawyers.  I  do 
not  believe  in  hurry,  for  I  think  nothing  is  secured  by  it. 
Nothing  is  gained  by  doing  a  great  deal  of  injustice  in  a 
few  minutes,  and  no  time  is  too  long  which  is  appropriated 
to  the  correct  decision  of  a  case.  The  most  admirable  ju- 
dicial tribunal,  I  take  it,  that  we  have  in  this  country  is  the 
Supreme  Court  of  the  United  States. 

This  leads  me  to  the  topic  I  have  suggested — the  fetish 
worship  of  the  bench.  The  bench  has  not  made  as  many 
things  as  we  sometimes  think.  It  is  not  a  creator;  it  ought 
not  to  be.  Lord  Mansfield  did  not  make  the  law  merchant ; 
the  merchants  made  it  before  he  did.  Just  what  this  system 
of  equity  jurisprudence  is  in  this  country,  I  hardly  under- 
stand. It  is  a  curious  piece  of  mosaic,  and  in  this  state  I 
believe  there  i^  no  Equity  under  that  name.  Without  going 
very  deeply  into  this  subject  of  the  origin  of  the  social  sys- 
tem, nor  trenching  at  all  upon  these  vexed  questions  wliich 
grow  out  of  the  different  relations  of  our  government,  I 
think  there  are  practical  questions,  every  day  presenting 
themselves  to  lawyers,  which  I  know  we  have  to  meet,  and 
which  I  know  the  bench  will  have  to  meet.  I  am  more  or 
less  suspicious  of  metaphysical  terms  imported  into  our  pro- 
fession. I  do  not  know  quite  what  is  meant  by  "judicial 
evolution"  or  "judicial  development."  It  is  a  sort  of  legal 
protoplasm  with  which  I  am  not  familiar.  Judicial  legis- 
lation— ^and  with  all  my  approbation  of  the  bench  through- 
out the  country,  there  is  a  great  deal  of  it  —  is,  in  my 
mind,  much  worse  than  legislative  legislation.  I  do  not 
believe  that  we  ought  to  try  to  veneer  that  j)ractiee  by  the 
convenient  phrases  of  "judicial  evolution"  or  "judicial 
development."     Of  course,  the  connnon  law  is  wonderfully 
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growing  and  elastic.  Had  we  not  better,  on  these  tre- 
mendous questions,  such  as  are  constantly  presenting 
themselves,  growing  out  of  the  disturbed  relations  between 
corporations  and  the  public  interests,  take  the  situation 
exactly  as  we  find  it,  and  admit  that,  in  the  common  law 
of  which  Coke  and  Bacon  wrote,  there  was  nothing  really 
adequate  to  reach  the  questions  which  we  are  every  day 
compelled  to  confront,  and  which,  in  one  way  or  another, 
the  courts  are  called  upon  to  decide?  I  believe  in  this 
division  of  power,  and,  believing  in  that,  I  am  quite  as 
reluctant  and  averse  to  a  judge  legislating  as  I  am  to  a 
legislator  adjudicating.  It  is  a  little  hard  to  tell  on  which 
side  of  the  line  the  balance  of  the  danger  lies.  Let  us,  as 
lawyers,  also  remember  another  thing.  Our  profession  is 
an  old  and  long  one,  and  we  cannot  (juite  judge  judges  by 
any  little  period  of  a  generation  or  of  a  century.  Take  the 
whole  historv  of  civil  libertv  in  this  countrv  and  in  Great 
Britain  together;  the  lawyers  have  done  a  great  deal  for  its 
advancement,  and  in  the  main  the  judges  but  very  little.  I 
think  it  may  be  said  with  absolute  truthfulness  that,  taking 
the  whole  history  of  the  common  law  together,  and  of  the 
judges  under  that  system,  the  judges  have  inflicted  more 
serious  injuries  upon  civil  liberty  than  generals.  The 
judges  never  gave  us  the  liberty  of  the  press,  or  of  speech, 
or  of  the  pen.  The  lawyers  did  fight  for  it,  and  in  the 
main  it  was  lawyers,  aided  by  legislators,  who  secured  it. 
It  has  been  so  in  the  history  of  this  world  with  all  these 
great  questions.  Gentlemen,  it  is  going  to  be  so  in  the  his- 
tory of  our  own  country,  and  in  our  own  immediate  time. 
It  seems  to  me  hardly  necessary  to  theorize  or  philosophize 
nmch  about  it.  The  Dartmouth  College  case  is  practically 
reversed.  I  express  no  opinion  as  to  whether  it  ought  to 
have  been  or  not,  but  the  Dartmouth  College  case,  with  its 
declaration  of  vested  rights,  etc.,  and  in  the  way  in  which  it 
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was  applied,  became,  upon  this  people,  a  burden  so  serious, 
that  I  think  it  was  pretty  clearly  seen  that  there  must  be 
either  a  limitation,  an  explanation,  or  a  qualification  of 
the  Darmouth  College  case,  or  a  revolution.  It  is  not 
fair,  therefore,  to  say  that  the  Dartmouth  College  case  has 
not  been  qualified.  It  has.  It  is  well  enough  to  say  that 
the  decisions  of  the  Supreme  Court  are  absolute  law, 
without  intending  to  urge  any  political  considerations  what- 
soever. 

The  Dred  Scott  case  was  reversed.  Who  reversed  it? 
Decisions  have  been  reversed  again  and  again.  No  theories 
of  evolution  can  draw  us  away  from  those  facts.  We,  as 
lawyers,  stand  upon  the  threshold  of  an  important  era.  We 
cannot,  by  any  theories  that  we  have  now,  or  may  invent, 
change^  the  stride  of  tliAe  great'  affairs.  In  those  mighty 
questions,  partly  political  and  partly  professional,  the  people 
of  this  country  are  going  to  have  their  way,  and  I  think  it 
would  be  well  for  us,  seeing  in  advance  that  they  are  deter- 
mined to  have  their  way,  to  take  pains  and  get  into  lin«,  and 
let  their  way  be  our  way  also. 

The  President : 

If  this  discussion  is  not  to  be  prolonged,  the  Chair  is 
prepared  for  any  other  business  that  may  be  introduced 
before  the  adjournment  of  the  morning  session, 

C.  C.  Bonney,  of  Illinois : 

Mr.  President, — I  rise  to  move — and,  in  case  my  motion 
shall  be  seconded,  to  ask  that  it  lie  on  the  table — that  the 
next  meeting  of  this  Association  be  held  in  the  city  of 
Chicago. 

The  President : 

There  being  no  objection,  the  motion  will  be  received^ 

and  lie  on  the  table  without  action. 
3 
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Emorv  A.  Storrs,  of  Illinois: 

I  rise  to  announce  the  death  of-  a  distinguished  gentle- 
man, the  Hon.  Thomas  Hoyne,  of  Chicago,  a  member  of 
this  Association. 

The  Secretary: 

Appropriate  action  will  l>e  taken  ujK)n  Mr.  IloyneV  death, 
and  an  obituary  notice  will  be  printed  in  the  n»cord  of  our 
proceedings. 

William  Allen  Butler,  of  New  York : 

I  ask  leave  to  present,  very  briefly  and  verbally,  the 
report  of  the  Committee  on  Jurisprudence  and  Law  Reform. 
The  committee  was  directed  bv  the  Association  at  its  last 
meeting  to  take  suitable  action  with  reference  to  the  pre- 
sentation to  the  dift'erent*  sttite  legislatures  of  the  act  re- 
lating to  acknowle<lgments  of  instruments  affecting  the  title 
to  real  estate,  and  to  prevent  fraudulent  divorces.  The 
committei\  pursuant  to  that  <lirection,  have  caused  thc^se 
acts  to  be  presi»nted  to  the  different  state  legislatures. 
Owing  to  the  fact,  of  which  the  Association  is  well  aware, 
that  in  manv  of  the  states,  sessions  of  the  legislatures  are 
onlv  held  once  in  two  vears  or  three,  manv  of  the  lecris- 
latures  have  n.ot  acted  upon  these  ))roiK)sed  statutes.  The 
state  of  Minnesota  has  passed  the  act  in  relation  to  fraud- 
ulent divorce.  Missouri  has  passed  the  act  relating  to  the 
acknowledgment  of  dc^eds  relating-  to  real  estate.  These 
acts  are  pending  before  all  the  state  legislatures.  We  are 
therefore  able  thus  briefly  to  report  ))rogress  uix)n  this 
matter,  and  I  particularly  desire,  on  behalf  of  the  com- 
mittee, to  suggest  to  members  of  the  Association  present, 
that  if  anv  of  them  can  aid  us  in  anv  wav  in  furtherinsr 
the  passage  of  these  acts,  we  should  be  very  thankful,  and 
the  Association  will  recognize  the  value  of  such  assistance 
and  service.     The  reports  we  have  received  are  all  favorable 
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in  respect  to  the  act  regarding  acknowledgments.  If  there 
are  any  gentlemen  present  who  can  communicate  with  the 
committee,  and  can  aid  us  in  furthering  the  passage  of 
these  statutes  in  their  respective  states,  we  shall  be  very 
much  obliged  to  them  if  they  will  communicate  with  us. 

On  motion,  the  meeting  then  adjourned. 


Eveninx)  Session,  August  23,  1883. 

The  President : 

I  take  this  occasion  to  announce  to  the  Association  the 
reason  why  Governor  Stevenson  could  not  deliver  his  Ad- 
dress  this  morning.  I  have  a  telegram  from  him  which 
I  received  on  Monday  evening.  I  did  not  make  the  an- 
nouncement before,  because  I  was  in  hopes  the  reply  which 
I  made  to  it  would  have  brought  the  manuscript  of  his 
Address.  This  telegram  says:  "Sick,  and  quite  a  sufferer. 
Sadly  disappointed  at  not  reaching  Saratoga.  My  Address 
was  all  prepared.  Explain  my  absence."  I  telegraphed 
in  reply,  expressing  great  regret,  and  requesting  him  to 
send  on  the  manuscript  as  promptly  as  possible.  To  that. 
I  have  no  reply,  nor  have  I  teard  anything  of  the  manu- 
script arriving.  I  had  hoped  that  by  this  time  it  would 
have  arrived,  and  therefore  I  delayed  making  this  an- 
nouncement until  this  hour. 

Edward  J.  Phelps,  of  Vermont : 

I  desire  to  offer  a  resolution  on  the  subjeet.you  have  just 
mentioned,  which  I  think  will  probably  command  unan- 
imous attention.     It  is  as  follows: 

Resolved,  That  the  Association  have  heard  with  deep  and 
sincere  regret  of  the  illnass  of  our  honored  associate  and  dear 
friend,  the  Hon.  John  W.  Stevenson,  which  detains  him  from 
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this  meeting,  and  deprives  us  of  the  pleasure  of  his  promised 
Address. 

Resolved^  Thai  the  Secretary  be  requested  to  send  a  tran- 
script of  this  resolution  to  Governor  Stevenson,  and  ask  of 
him  a  copy  of  his  Address  for  publication. 

Charles  A.  Peabody,  of  New  York : 

I  desire,  and  it  gives  me  great  pleasure,  to  second  that 
resolution,  especially  the  sympathetic  terms  in  which  it 
speaks  of  Governor  Stevenson.  I  left  him  a  fortnight  ago 
at  the  White  Sulphur  Springs,  in  his  usual  health,  and  full 
of  promise.  The  old  gentleman  was  much  pleased  with  the 
prospect  of  being  here  and  having  the  pleasure  of  address- 
ing you,  as  he  has  had  forebodings  for  some  time  past  that 
his  health  was  precarious.  It  is  a  little  doubtful  if  I  would 
have  been  here  but  for  the  pleasure  of  meeting  and  hearing 
him.  No  more  genial  man  is  embraced  in  our  body,  and 
no  one  who  appreciates  more  fully  the  pleasing  professional 
and  social  relations  begotten  and  enjoyed  here.  I  am  verj^ 
happy,  sir,  to  second  the  resolution. 

The  resolutions  were  passed  by  a  unanimous  vote.         • 

The  President: 
'     I  beg  leave  ,to  present  to  the  Associjation  now,  Mr.  Bald- 
win,  of  the  Yale  Law  School,  who  will  read  a  paper  in 
accordance  with  the  programme,  to  which  I  now  ask  your 
attention. 

Mr.  Baldwin  then  read  a  paper  on  the  subject  of  "Pre- 
liminary Examinations  in  Criminal  Proceedings,"  which 
will  be  found -in  the  Appendix. 

The  Treasurer  presented  his  Annual  Report,  with  the 
certificate  of  the  auditors  appended.     {See  infra.) 

John  L.  Thomas,  of  Missouri: 

If  it  is  in  order,  I  will  offer  the  following: 
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Resolved,  That  the  Vice-Presidents  of  this  Association  be, 
and  they  are  hereby  requested  to  prepare  and  foward  to  the 
Chairman  of  the  Executive  Committee,  on  or  before  the  first 
day  of  June,  1884,  summaries  of  the  judicial  systems  of 
their  respective  states,  which  the  Executive  Committee  shall 
report  to  this  Association  at  its  Annual  Meeting,  with  such 
suggestions  and  recommendations  as  it  may  deem  proper  to 
make. 

Mr.  President, — I  take  it  that  one  of  the  chief  obje(*ts  of 
this  Association  is  to  tak^  such  measures  as  will  tend  to- 
wards uniformity  in  the  judicial  systems  of  the  United 
States,  though  complete  uniformity  may  never  be  reached. 
Much  has  been  said  about  the  multiplication  of  books  of 
reports,  and  the  constantly  increasing  labor  of  the  lawyer 
and  the  judge  to  reach  a  just  conclusion ;  but  the  multi- 
plication of  books  of  reports  is  not  the  only  evil  resulting 
from  our  present  legal  methods.  Thirty-eight  tribunals, 
differently  constituted,  though  drawing  their  fundamental 
principles  from  the  same  sources,  are  building  up  thirty- 
eight  diverse  systems  of  law  and  udicial  administration 
upon  diverse  st^utes,  so  that  to-day,  in  many  instances, 
the  opinions,  rendered  are  of  no  authority  in  any  state 
except  the  one  in  which  they  are  rendered;' and  in  order 
to  know  whether  a  given  opinion  is  authority,  the  lawyer 
and  judge  must  not  only  study  the  c^ses  in  the  same  state 
in  pari  Tnateriaf  and  ascertain  to  what  extent  the  doc- 
trine laid  down  is  tinctured  and  colored  by  local  cus- 
toms  and  habits  of  thought,  but  they  must  also  investi- 
gate the  statutas  which  have  probably  controlled  the 
judgment  of  a  court  whose  very  constitution  and  juris- 
diction are  a  sealed  book  to  them.  All  thoughtful  jurists 
who  have  given  this  subject  any  consideration  feel  that  the 
law  is  growing  too  large  and  complicated,  and  that  if  the 
present  methods  of  legislation  and  judicial  administration 
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be  continued,  we  shall  all  be  driven  inevitably  to  specialties. 
In  my  view,  therefore,  this  Association  can  accomplish  more 
good  by  taking  such  measures  and  giving  our  discussion 
such  direction,  as  will  tend  directly  to  "anify  our  system  of 
legislation  and  judicial  administraion  in  the  several  states ; 
and,  to  the  end  that  we  may  have  the  proper  statistics  upon 
which  to  act  in  the  future,  I  have  introduced  this  resolution 
calling  upon  the  Vice-Presidents  to  give  us  the  various 
judicial  systems  of  our  states.  I  hope  the  resolution  will 
meet  the  approval  of  my  brethren  present,  and  will  pass. 

William  Allen  Butler,  of  New  York: 

It  seems  to  me  that  this  resolution  should  go  to  the 
Committee  on  Judicial  Administration  and  Eemedial  Pro- 
cedure, of  which  Mr.  King,  of  Ohio,  is  Chairman.  That 
committee  is  specially  charged  with  the  consideration  of 
the  subject  embraced  in  the  resolution,  and  I  move  to 
amend  by  having  the  required  information  given  to  that 
committee. 

Jolm  L.  Thomas,  of  Misvsouri : 

I  will  accept  that  amendment.  . 

The  resolution  as  amended  was  adopted  by  a  vote  of 
38  to  10. 

Kobert  G.  Street,  of  Texas: 

Mr.  President, — With  the  permission  of  Professor  Baldwin, 
I  would  like  to  ask  him  a  question  or  two  with  reference 
to  the  article  which  he  has  just  read. 

Simeon  E.  Baldwin,  of  Connecticut: 
With  great  pleasure,  sir. 

Robert  G.  Street,  of  Texas  :^ 

In  the  first  place,  is  it  not  embraced  within  one  of  the 
eleven  amendments  of  the  Constitution  of  the  United  Stat^ 
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and  is  it  not  also  a  provision  common  to  almost  all  the  state 
constitutions,  that  the  defendant,  in  all  criminal  prosecu- 
tions, shall  have  the  right  to  be  represented  by  counsel? 
and  does  not  the  term  "prosecution"  embrace  all  the  pro- 
ceedings after  arrest,  preliminary  as  well  as  final  ?  I  'have 
understood  you  to  say  that  you  were  willing  to  accept  the 
constitutional  provisions  as  they  stand.  That  is  the  first 
question  I  wish  to  propound.. 

Second,  with  reference  to  the  constitutional  provision  that 
the  defendant  shall  not  be  required  to  testify  against  himself, 
or  words  equivalent  thereto.  If  ho  is  made  a  competent  wit- 
ness, and  his  failure  or  refusal  to  testifv  at  the  instance  of 
the  state  is,  as  argued  by  yourself,  to  be  considered  by  the 
jury  as  evidence  against  him,  would  it  not  in  effect  be  to 
compel  the  defendant  to  give  evidence  against  himself?  In 
other  words,  would  you  not  construe  the  constitutional  pro- 
vision la^^t  referred  to,  to  read  that  the  defendant  shall  not 
be  compelled  by  physical  force  to  testify  against  himself? 

Simeon  E.  Baldwin,  of  Connecticut: 

Of  course,  Mr.  President,  the  views  that  I  have  suggested 
this  evening  have  been  put  forward  in  the  spirit  of  an  advo- 
cate. I  do  not  disjmte  that  there  is  strong  ground  in  favor 
of  the  position  taken  by  the  gentleman  who  has  just  taken 
his  seat.  The  statutes  j)asse(l  by  our  states,  which  forbid  the 
court  and  the  counsel  to  comment  to  the  jury  upon  the 
silence  of  the  })risoner  on  his  trial,  were  undoubtely  dictated 
in  part  by  the  belief  in  the  legislature  that  this  constitutional 
guarantee  did  impliedly  require  that  such  an  immunity 
should  be  explicitly  accorded  to  him;  that  no  presumption 
should  be  drawn  against  him  from  his  silence.  But  I  contend 
and  believe,  sir,  that  a  sound  and  intelligent  construction  of 
our  state  constitutions  leads  to  a  different  conclusion — that 
we  have  gone  too  far — because  a  general  sentiment  of  human- 
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itarianism  has  characterizecl  both  our  legislation  and  our 
judicial  j)ractice.  And  as  to  the  amendment  to  the  national 
Constitution  (made  not,  I  think,  in  the  eleventh  Amend- 
ment, but  in  an  earlier  gne),  giving  the  defendant  the  right 
of  counsel,  I  should  differ  from  my  friend  in  'thinking  that 
that  referred  to  preliminary  proceedings.  It  seems  to  me  that 
that  means  counsel  when  he  is  upon  his  defense — when  he  is 
upon  trial.  It  certainly  does  not  mean  that  before  the  grand 
jury  he  is  entitled  to  counsel.  Why  should  it  be  strained  to 
mean  tliat  he  is  entitled  to  counsel  in  the  presence  of  the 
committing  magistrate,  and  at  the  first  stage  of  the  pro- 
ceedings, before  a  witness  is  called,  or  tlie  charge  itself  is 
formuhited  ?  All  this,  I  should  say,  remains  a  matter  for 
legislation,  unfettered  by  the  constitutional  provision  to 
which  reference  has  been  made. 

The  President : 

Is  any  further  discussion  of  the  paper  which  has  been  read 
desired,  or  any  furtlier  business  to  bring  before  tlie  Association 
this  evening  ? 

W.  II.  11.  Russell,  of  New  York : 

On  the  day^s  programme  there  is  a  call  for  the  report  of 
special  committet^s. 

The  President : 

The  Chair  called  for  those,  but  there  were  not  anv  com- 
mittees  ready  to  report.  I  should  be  happy  to  have  them 
now,  if  there  are  any  reports  to  be  presented. 

\V.  II.  H.  Russell,  of  New  York: 

There  was  an  important  matter  laid  upon  the  table  by  Mr. 
Vaux,  of  Philadelphia.  We  should  like  to  know  whether 
that  is  to  be  read. 

Ilenrv  Reed,  of  Pennsvlvania: 

As  a  member  from  Pennsylvania,  I  desire  to  state  that  we 
do  not  wish  to  call  that  up  until  to-morrow. 
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The  President : 

That  was  laid  upon  the  table,  subject  to  Mr.  Vaux's  call. 
Of  course  it  is  also  subject  to  the  call  of  the  Association. 

I  announce  the  appointment  of  Mr.  Anthony  Q.  Keasbey, 
of  New  Jersey ;  Mr.  Charles  S.  Bradley,  of  Rhode  Island  ; 
Mr.  Francis  Rawle,  of  Pennsylvania;  Mr.  Andrew  Allison, 
of  Tennessee;  and  Mr.  Daniel  Robert*^,  of  Vermont,  as 
the  Committee  on  Publications. 

The  meeting  then  adjourned. 


Friday  maiming,  August  24,  1883.' 

The  meeting  was  called  to  order  at  10.30  o'clock,  by  the 
President. 

Win.  Allen  Butler,  of  New  York  : 

The  Executive  Committee  are  in  receipt  this  morning  of 
a  telegram  reading  as  follows : 

"New  Yokk,  Aasnist  24,  18815. 
"  Steamer  Celtic  Ijelow.    Will  arrive  about  8  A.  M." 

This  apprises  the  Association  of  the  arrival  in  this  country 
of  Lord  Chief  Justice  Coleridge.  The  Association  referred  to 
the  Executive  Committee  a  resolution  in  reference  to  this 
subject,  and  the  committee  have  instructed  me  to  report  to 
the  Ass(3ciation  their  action.  Of  course,  the  arrival  of  this 
distinguished  guest  of  the  New  York  State  Bar  Association 
to-day  precludes  the  possibility  of  our  securing,  as  was  hoped 
at  first,  his  presence  here.  The  Executive  Committee  have 
agreed  upon  the  minute  which  I  now  present : 
'  "The  Executive  (.ommittee,  to  which  was  referred  the 
subject  of  the  expected  \isit  to  this  country  of  Lord  Chief 
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Justice  Coleridge,  of  England,  and  the  action  to  be  taken  in 
reference  thereto,  having  just  received  by  telegraph  the  news 
of  his  arrival  in  New  York  by  the  steamer  Celtic,  present  the 
following  minute  for  the  approval  of  the  Association,  to  be 
placed  on  its  record  and  to  be  immediately  communicated 
by  telegraphic  message,  signed  by  the  President  and 
Secretary : 


n 


To  Ia}rd  Coi.£RII)(;e  : 


"  The  American  Bar  Association,  convened  in  its  Annual  Meeting  at 
Saratojra  Springs,  being  advised  by  telegraph  of  the  arrival  this  day  in 
New  York  of  I^rd  Chief  Justice  Coleridge,  extends  to  him,  on  ]>ehalf  of 
the  entire  Bar  of  the  United  States,  federal  and  state,  sjr  here  represented, 
a  most  re8i)ectful  and  cordial  welcome,  with  the  expression  of  the  earnes't 
wish  that  the  interest  taken  by  the  American  Bar  in  his  ^dsit  to  the 
United  Stiites,  marked  by  their  sincere  esteem  for  his  j^ersonal  character 
and  eminent  professional  and  public  services,  as  well  as  by  their  respect 
for  his  high  office,  may  in  some  degree  contribute  to  tht?  pleasure  and 
satisfaction  which  it  is  hoped  may  attend  his  sojourn  in  this  country." 

I  move  the  adoption  of  that  minute,  and  that  it  be  com- 
municated by  telegraph,  signed  by  the  Presidenc.and  Secre- 
tary of  this  Association. 

The  resolution  was  unanimously  adopted. 

Note. — An  answer  was  afterwards  received  by  telegram  to 
the  foregoing,  which  is  as  follows : 

**To  A.  R.  La  WTO X,  Esq.,  PrcHident,  and 

"Kdwakd  Otis  IIinkley,  Esq.,  Secretary. 

"The  Lord  Chief  Justice  of  Enj?land  desires  to  return  his  cordial  thanki* 
for  the  welcome  which  has  been  sent  him.  None  could  l)e  more  jrratefiil 
to  him  in  rejxard  of  the  sentiments  conveved  and  of  the  bodv  which  con- 
vevs  them." 

Judge  Poland  here  read  a  list  of  new  members  approved 
by  the  Council.  {Ser  List  of  Mrmhcra  Elected^  at  the  end  of 
the  General  Minutes.) 
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The  nomination  of  officers  for  the  ensuing  year  was  then 
read,  and  they  were  unanimously  elected.  (See  List  of  Officers 
at  the  end.  of  the  Genei'al  Minutes.) . 

The  President: 

The  regular  business,  as  provided  for  in  the  j)rogramme, 
having  been  disposed  of,  any  other  matters  lying  upou  the 
table  may  now,  upon  motion  of  the  parties  who  introduced 
them,  Ije  taken  up;  or  any  miscellaneous  business  may  be 
called  up. 

C.  C.  Bonney,  of  Illinois: 

Mr.  President, — There  are  two  or  three  matters  in  the  way 
of  miscellaneous  business,  to  which  I  desire  to  call  attention. 
First,  suffer  me  to  call  up  the  resolution  which  I  had  the 
honor  to  introduce  yesterday  in  relation  to  the  next  meeting 
of  this  Association  in  Chicago.  I  desire  most  especially  to 
say  that  the  proposition  to  meet  in  Chicago  did  not  originate 
with  me  or  any  other  Western  man.  The  suggestion  was 
made  by  an  Eastern  member  of  the  Association,  and  nothing 
could  be  further  from  mv  desire  tlian  to  have  anv  constraint 
in  the  way  of  changing  the  place  of  meotihg  of  this  body. 
Nothing  could  be  more  delightful  to  Western  members  than 
to  come  to  Saratoga.  The  only  consi/lerations  that  would 
make  us  willing  rather  than  desirous  to  have  a  change, 
would  be  those  relatiiig  to  the  general  welfare  of  the  Asso- 
ciation. If  the  body  should  meet  in  Chicago  next  sunmier, 
it  would  undoubtedly  come  in  a  closer  personal  contact 
with  the  bench  and  l)ar  of  the  northwestern  states  than 
would  be  possible  under  other  circumstances.  That  the 
Association  would  be  most  welcome  there,  I  mav  sav  with 
entire  confidence.  After  the  suggestion  was  made,  I  was 
authorized  and  requested  by  the  nuinager  of  one  of  our 
leading  daily  papers — and  I  think  I  can  speak  with  equal 
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confidence  for  the  others — to  say  that  if  it  should  be  the 
pleasure  of  the  Association  to  meet  in  Chicago,  he  would  give 
from  one  to  two  pages  each  day  to  the  reports  of  the  Associa- 
tion; and,  being  furnished  with  copy,  would  publish  all  the 
leading  pai)ers  the  next  day  after  their  delivery.  That  ser- 
vice has  been  rendered  to  other  public  bodies  on  various 
occasions.  I  feel  warranted  in  saying  also  that  under  those 
circumstances  the  Louisville  Courier- Journal  and  the  Cin- 
cinnati and  St.  Louis  newspapers  would  aid  in  spreading  the 
influence  of  this  body  by  publishing  full  accounts  of  our 
proceedings.  The  Palmer  House  will  place  at  our  disposal 
suitable  rooms  for  the  purposes  of  our  meeting,  free  of  charge; 
and  a  church,  centrally  located,  is  also  offered  for  our  meet- 
ings, at  an  exj)ense  estimated  to  cover  the  care  and  lighting 
of  the  house.  So  far  as  the  climate  of  Chicago  in  mid- 
summer is  concerned,  I  assure  voii  that  it  would  not  be 
found  less  cool  and  delightful  than  that  which  we  enjoy 
here.  Now,  having  said  thus  much,  I  shall  forbear  to  enter 
into  any  eulogy  of  Chicago.  As  the  greatest  of  all  orators 
said  of  Massachusetts,  I  may  say  of  her.  Since  her  bap- 
tism of  flame  in  1S71,  all  the  world  knows  her  history  by 
heart;  it  needs  no  repetition  here,  and  the  Garden  City 
re(juires  no  eulogium  at  my  hands.  What  I  desire  is — and 
I  am  sure  I  speak  tliQ  real  sentiments  of  my  brethren  in  the 
Northwest — that  the  bar  in  the  great  Northwest  should  have 
an  opj)ortunity  to  meet  the  distinguished  gentlemen  who 
have  gathered  here  in  Saratoga.  Some  of  us  can  come 
here  and  share  in  the  deliijhts  of  these  annual  reunions,  but 
to  the  great  majority  that  is  not  practicable.  But  if  you 
come  to  Chicago,  let  it  be  not  by  the  votes  of  the  Western 
men,  but  bv  the  voluntarv  action  of  the  entire  Association. 
Nav,  more  than  that,  let  it  be  bv  the  beartv  desire  of  the 
members  of  the  Association  who  live  in  the  Eastern  states. 
I  beg  your  pardon  for  having  occupied  so  much  time.     I 
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will  not  even  move  the  adoption  of  the  resolution.    If  it  be 
moved,  it  must  be  by  some  other  voice. 

E.  F.  Bullard,  of  New  York: 

As  a  local  representative  of  Saratoga,  allow  me  to  say  that 
we  shall  not  oppose  at  all  the  choice  of  this  meeting,  and  will 
be  pleased  to  meet  our  friends  at  Chicago.  We  feel  flattered 
in  having  had  the  Association  here  for  the  last  six  years, 
but  I  wish  to  say,  in  addition,  that  so  far  as  the  question  of 
expense  is  concerned,  the  Town  Hall  at  this  place  would 
give  us  rooms  without  charge  if  it  is  desired  to  remain 
here.  We  have  this  year  added  a  new  Court  of  Appeals 
room  to  the  building,  and  it  will  hold  quite  as  many  as 
this  room.  We  Jiave  also  a  library  belonging  to  the  state, 
in  the  Town  Hall,  consisting  of  over  ten  thousand  volumes, 
and  I  wish  to  say  now  to  any  member  present,  that  it  is 
open  at  all  times  of  the  day,  and  members  will  be  cheerfully 
welcome  to  examine  the  library  and  use  the  books  during 
their  stay  here.  I  merely  make  these  statements  as  due  to 
Saratoga,  but  we  shall  not  oppose  any  desire  of  the  Associ- 
ation, if  thought  best  for  its  good,  to  go  to  Chicago. 

Henry  B.  Brown,  of  Michigan : 

I  am  opposed  to  the  proposed  removal  of  our  meetings  to 
Chicago.  God  forbid  that  I  should  say  anything  against 
Chicago !  I  am  willing  to  put  myself  upon  record  here  as 
admitting  that  it  is  the  finest,  the  wealthiest,  the  most  pop- 
ulous city  upon  the  face  of  the  earth,  but  it  is  not  the  place 
for  this  Association,  in  my  humble  opinion  as  a  Western 
man.  What  we  should  gain  by  an  increased  attendance  of 
Western  men,  we  should  lose  by  the  absence  of  a  great 
many  eminent  men  of  the  East.  Chicago  undoubtedly  has 
many  advantages  for  a  convention  of  this  kind,  but  as  a 
summer  residence  it  is  not  a  delightful  place,  as  I  am  in- 
formed ;  it  is  not  the  place  in  which  lawyers  from  the  Union 
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congre<2^ate  as  they  do  in  Saratoga,  which  is  recognized  as  . 
the  summer  metropolis  of  the  country.  A  great  many  per- 
sons come  to  this  convention  incidentally  to  their  summer 
vacation,  and  it  is  very  pleasant  to  come  here  to  me^*t  gentle- 
men of  the  bar  from  all  of  the  states,  and  make  their  ac- 
quaintance. Indeed,  I  regard  this  as  one  of  the  chief 
objects  of  an  Association  of  this  kind.  It  seems  to  me  that 
it  must  be  apparent  that  Chicago,  while  it  may  in  numbers 
draw  as  manv  as  Saratoga,  will  not  draw  from  the  area  that 
this  place  will  for  its  attendance.  I  think  it  would  be  a  mis- 
take to  change  the  location  of  this  convention,  and  I  there- 
fore desire  to  say  that,  for  one,  I  shall  oppose  this  resolution. 

John  M.  Gaut,  of  Tennessee: 

A  resolution  was  passed  by  the  Tennessee  Bar  Aasociation 
last  year  upon  this  subject,  but  owing  to  the  absence  of  the 
Secretarv  of  that  Association,  I  was  unable  to  have  it  here. 
The  As.'^ociation  of  Tennessee  earnestlv  desires  that  the  next 
meeting  of  this  Association  shall  be  held  at  some  more  cen- 
tral localitv.     Thev  would  suggest  some  one  of  the  central 
states,  without  designating   any  particuhir  one.      My  own 
ideas  are  that  they  would  be  better  suited  by  a  meeting  in 
Virginia  than  elsewhere;   but  jis  tliere  seems  to  be  some 
difficulty  in  having   the   Association  acconnnodated  there, 
I  am  inclined  to  think  Chicago  would  come  nearer  suiting 
their  wishes  than  any  other  place  that  occurs  to  me.      I 
would   sav  further,  Mr.  President,  that  we  lawvers  of  the 
South  rt^cognize  our  profession.      We    believe  that    it    has 
more  iK)tency   than  any   other  in    fixing   the   standard  of 
pulklic  morality  and   business  integrity;   that  it  has  more 
inthience  in  commanding  a  respect  for  law  and  the  }K>wers 
of  iruvernment.     We  understand  that  it  has  more  to  do  in 
shaping  the  jurisprudence  of  the  country  and  the  machineiy 
for  the  administration  of  its  laws  than  anv  other.     But  we 


PLACE  OF  NEXT  MEETING.  51 

do  not  believe  in  monopolies.  We  believe  that  he  who 
advances  the  interest  and  increases  the  influence  of  the 
legal  profession  is  his  country's  greatast  benefactor,  and  in 
this  great  work  we  intend  that  the  South  shall  have  its  due 
share.  We  intend  that  the  newly  awakened  South — and, 
if  you  will  permit  me  to  say  it,  the  young  South — shall 
occupy  a  position  in  the  front  rank.  Now,  we  think  that 
a  meeting  of  this  Association  in  some  place  more  accessible 
to  Southern  members  will  elicit  their  interest  in  the  Asso- 
ciation and  its  proceedings,  and  will  have  a  benign  influ- 
ence upon  them.  For  that  reason  we  earnestly  desire — or, 
at  least,  I,  in  speaking  for  my  Association,  would  say  that 
we  earnestly  desire — that  the  resolution  presented  by  the 
gentleman  from  Illinois  shall  be  adopted. 

W.  H.  H.  Russell,  of  New  York : 

I  move  the  adoption  of  the  resolution. 

The  motion  was  seconded. 

Henry  B.  Brown,  of  Michigan: 

I  ofler  this  amendment,   that  the   word   "  Chicago "  be 
stricken  out,  and  *' Saratoga"  inserted. 

The  motion  to  amend  was  seconded. 

A.  Porter  Morse,  of  the  District  of  Columbia: 
The  effect^ of  that  atnendment  will   be  to  suppress  dis- 
cussion on  this  subject,  to  which,  it  seems  to  me,  members 
are  entitled. 

The  President: 

The   amendment  will    not  stop   the  discussion,    in   the 
opinion  of  the  Chair. 

« 

Rufus  King,  of  Ohio : 

I  move  that  the  whole  subject   be   referred  to  the  Ex- 
ecutive Committee. 

Charles  A.  Peabodv,  of  New  York:  I  second  that  motion. 


52  GENERAL  MINUTEa 

Edward  Otis  Hinkley,  of  Maryland: 

As  one  of  the  members  of  the  Executive  Committee,  I 
would  like  to  say  a  word.     Nothing  is  more  important  than 
for  a  man  to  know  the  will  of  his  master,  if  he  is  disposed 
to  obey  and  fulfill  the  duties  of  his  ftmetion.    The  Executive 
Committee  desire  only  to  be  your  obedient  servants.    Last 
year,  Mr.  President,  it  must  be  recollected,  a  vote  was  had 
of  38  to  27  to  go  to  Green  Brier,  White  Sulphur  Springs. 
Our  only  reason  for  not  going  there  was  because  the  pro- 
prietor of  that  establishment  said  that  it  was  impossible  to 
accommodate  us.      I  think  the  gentleman  from  Illinois  is 
right  in  one  particular  at  least,  that  this  Association  should 
not  go  to  the  West  by  the  particular  desire  of  Western  men,  or 
by  their  votes,  even  if  they  had  a  majority  and  could  control 
our  action.   It  must  be  done  by  gentlemen  from  Eastern  states, 
with  the  concurrence  of  the  South.    The  question  lies  rather 
deeper  than  the  matter  of  pleasing  accommodations.    It  is 
whether  thue  objects  of  this  Association  will  be  best  promoted 
by  staying  here  or  going  elsewhere.    The  last  object  named 
in   the  Constitution   is  to   "promote  cordial  intercourse." 
With  whom  ?    With  the  members  of  the  profession  through- 
out the  country.     Now,  I  will  go  to  the  very  lowest  point  at 
once — the  money  question.     There  are  a  good  many  mem- 
bers of  tlie  profession  who  have  not  the  means  to  come  here 
from  a  great  distance.     That,  I  submit,  is  a  good  argument. 
It  is,  to  be  sure,  a  low  question  to  appeal  to;  but  we  must 
come  down  to  the  bottom  plane  in  a  good  many  of  these 
questions.     I  think  the  register  of  the  Association  will  show 
that  members  get  tired  of  coming  here  year  after   year. 
Now,  we  must  settle  this  question,  and  I  suppose  it  ought 
to  be  settled  at  this  meeting;  but  if  not  now,  then  it  must 
be  settled  some  day,  whether  we  ai-e  to  remain  in  Saratoga 
permanently  or  we  are  to  move  around.     I  should  be  per- 
fectly willing  to  come  to  Saratoga  every  second  year,  and 
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to  go  to  Chicago  or  to  Atlanta,  in  Georgia,  or  elsewhere,  in 
the  odd  years.  As  to  climate  and  conveniences  and  other 
questions,  of  course  those  are  secondary.  We  can  meet  five 
hundred  men  there  instead  of  a  hundred  and  fifty  here. 
We  can  send  an  influence  over  about  six  or  eight  states  of 
the  West  that  will  promote  the  objects  of  this  Association. 
I  think  we  should  laj'  aside  all  personal  considerations,  and 
look  only  to  the  best  interests  of  the  Association  in  .this 
matter.  As  one  of  the  Executive  Committee,  I  wish  that 
this  body,  without  avoiding  the  question,  shall  meet  it  fairly 
and  distinctly,  and  give  us  their  orders,  and  not  refer  it 
back  to  us.  The  distinct  vote  of  the  Association  last  year 
would  have  been  obeved  bv  the  committee  if  it  could  have 
been  done,  and  whatever  vote  is  taken  this  year,  I  think  I 
may  promise  that  we  shall  obey.  Referring  it  to  the  Ex- 
ecutive Committee  means  to  stay  in  Saratoga.  To  amend 
the  resolution  by  striking  out  the  word  "Chicago"  and 
inserting  "Saratoga"  means  the  same  thing.  I  beg  leave 
to  say  that  I  think  we  ought  to  liave  the  clear,  distinct, 
unequivocal,  expression  of  the  Association  itself  in  a  matter 
of  so  grave  importance. 

Rufus  King,  of  Ohio : 

I  would  prefer  to  save  what  time  we  have  left  to-day  for 
other  matters,  and  I  therefore  suggest  that  the  Executive 
Committee  ascertain,  by  circular  addressed  to  the  members 
present,  the  sentiment  of  this  body  on  this  question. 

C.  C.  Bonney,  of  Illinois : 

If  it  is  the  pleasure  of  Mr.  King  to  amend  the  motion 
in  that  way,  I  shall  be  most  happy  to  accept. 

Rufus  King,  of  Ohio : 

I  move  that  the  subject  be  referred  back  to  the  Executive 

Comniittee  for  the  purpose  of  ascertaining,  by  a  circular, 

what  are  the  wishes  of  the  i\i5sociation. 
4 
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W.  H.  H.  Russell,  of  New  York  : 

At  the  last  Annual  Meeting  it  was  discussed  and  determ- 
ined that  the  best  interests  of  this  Association  would  be 
promoted  by  a  meeting  at  White  Sulphur  Springs.  The 
only  reason  why  it  was  not  held  there  was,  as  stated  by 
the  Secretary,  because  of  the  lack  of  accommodations  at  this 
season  of  the  year.  Now,  there  are  many  reasons  why  the 
interests  of  the  Association  would  be  advanced  if  its  meet- 
ings  were  held  in  Chicago.  The  Palmer  House  has  tendered 
us  its  large  hall.    Its  newspapers  have  oflFered  to  aid  us  by 

• 

printing  full  reports  of  our  meetings.  At  our  last  meeting, 
on  page  17  of  the  Report,  it  will  be  found  that  Mr.  BuUard, 
of  New  York,  in  urging  some  of  the  reasons  for  the  increase 
of  the  interests  and  purposes  of  the  Association,  used  this 
language :  "  If  the  Association  could  at  all  times  succeed  in 
getting  about  one  hundred  to  one  hundred  and  fifty  or 
two  hundred  members  to  attend  the  annual  sessions,  that 
would  bo  enough  to  carry  on  the  business  properly,  while 
the  great  usefulness  of  the  work  of  the  Association  would 
be  promulgated  by  the  publication  of  the  annual  reports." 
Now,  the  gentleman  from  Chicago  states  that  the  press  of 
that  city  have  tendered  to  the  Association,  through  its 
columns,  the  publication  of  its  proceedings.  We  all  know 
that  the  press  to-day  throughout  the  United  States  gets 
only  a  very  abbreviated  telegraphic  report  of  our  proceed- 
ings. The  local  press  do  the  best  they  can  with  the  space 
they  have.  If  the  Chicago  press  publishes  the  proceedings 
of  this  Association^  the  purposes  of  this  organization  wiD 
be  enhanced  fifty-fold.  I  believe  we  shall  have  a  larger 
attendance  in  Chicago  than  here,  Mr.  President,  and  I  am 
in  favor  of  the  adoption  of  the  resolution. 

John  M.  Moore,  of  Arkansas : 

It  Sivms  to  me  that  this  question  properl}'  belongs  to  the 
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Executive  Committee,  under  the  provisions  of  the  Consti- 
tution, and  that  the  only  way  to  effect  the  object  of  the 
resolution  is  to  change  the  Constitution.  Article  IX.  of  the 
Constitution  reads  as  follows  :  "  This  Association  shall  meet 
annually  in  the  month  of  July  or  August,  at  such  time 
and  place  as  the  Executive  Committee  may  select,  and  those 
present  at  such  meeting  shall  constitute  a  quorum."  There- 
fore the  Constitution  must  be  amended  before  this  resolution 
•can  succeed. 

Alexander  Porter  Morse,  of  the  District  of  Cohimbia: 
I  oflFered  my  amendment  for  the  purpose  of  meeting  that 
point.     I  second  Mr.  King's  motion  that  it  be  referred  to 
the  Executive  Committee.    That  committee  will  act  in  ac- 
■cordance  with  the  general  view  of  the  Association. 

John  M.  Moore,  of  Arkansas : 

It  is  the  opinion  of  the  President  that  it  is  competent  for 
the.  Association  to  instruct  the  Executive  Committee. 

Rufus  King,  of  Ohio : 

I  move  that  it  be  referred  to  the  Executive  Committee, 
with  a  request  that  they  ascertain,  by  a  circular  to  each 
of  the  members  of  the  Association,  their  wishes  or  views 
as  to  changing  the  place  of  meeting,  and  I  move  the 
previous  question. 

John  M.  Shirley,  of  New  Hampshire : 

I  did  not  vote  for  the  suggestion  last  year  to  go  to  White 
Sulphur  Springs,  although  I  suggested  to  gentlemen  that 
I  was  willing  to  go.  The  truth  is,  I  rather  wanted  to 
go.  I  think  we  Eastern  men  are  entirely  willing  to  go  to 
Chicago  or  Atlanta  or  White  Sulphur  Springs;  but  we 
want  that  to  be  done  which  is  for  the  best  interests  of  the 
Association.    I  have  had  the  idea  from  the  outset  that  this 
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was  a  matter  which,  by  the  Constitution,  belonged  to  the 
Executive  Committee;  that  it  was  made  their  duty  to  de- 
termine it ;  but  I  believe  that  those  present  here  can  de- 
termine this  matter,  and  then  the  matter  will  be  settled. 

Charles  A.  Peabody,  of  New  York  : 

It  seems  to  me  that  this  reference  to  the  Executive  Com- 
mittee, with  rigid  instructions  as  to  just  what  they  shall 
do,  is  really  very  much  like  sending  a  servant  without  any 
discretion  in  the  matter.  I  would  like  to  have  this  thing 
referred  to  the  Executive  Committee.  I  am  not  opposed 
to  going  to  Chicago,  and  I  am  in  doubt  how  I  would  vote 
upon  that  subject.  Last  summer  I  •  had  the  pleasure  of 
seconding  the  resolution  to  go  to  White  Sulphur  Springs. 
It  is  an  ancient,  historical  region.  The  whole  of  this  coun- 
try was  once  reprasented  by  the  Green  Brier,  White  Sulphur 
Springs;  and  I  had  great  respect  and  veneration  for  the 
fact  that  the  Southern  gentlemen  of  Savannah,  in  your 
state,  sir,  and  from  South  Carolina,  in  the  months  of  May 
and  June,  prepared  their  horses  and  carriages,  and  started 
for  a  three  or  four  weeks^  tour  to  that  place,  where  they 
met  kindred  spirits,  and  where  they  were  accustomed  to 
enjoy  themselves  and  consider  and  mature  the  subjects  of 
national  as  well  as  social  interest.  I  am  in  favor,  sir,  de- 
cidedly, of  taking  the  course  that  is  most  acceptable  to  this 
body.  I  am  in  favor  of  referring  this  matter  to  the  Execu- 
tive Committee,  with  nothing  more  than  a  suggestion  to 
them  as  to  the  manner  in  which  they  shall  consult  the 
wishes  of  the  body.  I  would  not  have  the  Executive 
Committee  send  out  inquiries  to  all  the  members  of  this 
Association,  and  get  answers  from  several  hundred  who 
never  attend  the  meetings,  and  let  them  prevail;  but  I 
would  have  the  committee  exercise  their  own  discretion 
and  good  judgment  on  the  subject. 
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John  M.  Gaut,  of  Tennessee : 

I  have  a  resolution  which  coincides  witli  the  sentiments 
which  have  been  expressed,  I  think.    It  is  this : 

Resolved,  That  it  is  the  sense  of  this  Association  that  the 
Executive  Committee  will  subserve  the  interests  of  the  Asso- 
ciation by  calling  the  subsequent  meetings  in  different  sec- 
tions of  the  country  from  year  to  year,  as  far  as  practicable. 

Alexander  Porter  Morse,  of  the  District  of  Columbia : 
That  is  not  in  order  at  this  time. 

The  President : 

Does  the  gentleman  from  Ohio  accept  this  in  lieu  of  his 
resolution  ? 

Rufus  King,  of  Ohio :     No,  sir. 

The  President : 

The  Chair  is  of  the  opinion  that  the  amendments  have 
gone  as  far  as  they  can  under  the  rule. 

Robert  D.  Benedict,  of  New  York : 

As  I  understand  the  resolution  of  Mr.  King,  it  does  not 
bind  the  Executive  Committee.  It  simply  requests  them  to 
ascertain  the  sentiment  of  the  Association  by  a  circular  ad- 
dressed to  all  the  members  of  the  Association,  and  it  still 
leaves  to  that  committee  the  selection  of  the  place; — not 
merely  to  register  the  vote  of  the  majority,  but  to  select  the 
place  of  meeting.  In  view  of  all  the  considerations  which 
have  been  suggested,  it  seems  to  me  that  that  is  where  the 
matter  ought  to  be  left. 

Charles  A.  Peabody,  of  New  York : 

That  is  undoubtedly  the  purpose  of  the  resolution,  but  I 
wanted  to  avoid  the  necessity  of  compelling  them  to  do  just 
what  a  mere  servant  would  do.  I  agree  with  the  gentleman 
who  has  just  spoken,  if  they  are  left  free. 
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Wm.  Allen  Butler,  of  New  York : 

I  trust  that  the  motion  will  not  prevail.  The  gentlemen 
who  take  the  trouble  to  come  here  certainly  ought  to  be  able  to 
give  an  intelligent  expression  of  their  views,  and  give  it  here. 
Now,  to  put  upon  the  Executive  Committee  and  upon  the 
Secretary — because  it  would  fall  upon  him — the  laborious 
duty  of  consulting  by  mail  with  several  hundred  gentlemen^ 
I  think  is  verj'  onerous,  and  will  lead  to  no  good  result,  be- 
cause gentlemen  w^ho  receive  the  circular  may  or  may  not 
attend  to  it.  The  place  of  our  next  meeting  should  be 
printed  upon  the  record  of  the  proceedings  this  year.  Article 
IX.  of  the  Constitution  entrusts  this  matter  to  the  Executive 
Committee,  and  it  belongs  to  them.  It  is  their  province  to 
act  upon  the  question.  Any  expression  of  opinion  by  the 
Association  at  its  Annual  Meeting  would  receive  their  most 
respectful  attention.  It  could  not  be  binding  upon  them, 
unless  you  amend  the  Constitution  by  a  two-thirds  vote.  If 
as  was  done  last  year,  of  course  the  committee  would  endeavor 
to  accommodate  their  decision  to  the  views  thus  expressed. 
We  made  an  honest  effort  last  year  to  go  to  White  Sulphur 
Springs.  I  saw  the  proprietor  myself,  and  he  told  me  he 
would  make  every  possible  eflFort  to  accommodate  us.  But 
it  turned  out  that  we  wanted  to  go  there,  perhaps  two  hun- 
dred strong,  in  the  middle  of  the  season.  Therefore  we  had 
to  give  that  up.  If  it  is  the  sense  of  a  large  portion  of  the 
gentlemen  here  that  it  would  be  advisable  to  go  to  Chicago^ 
let  us  have  that  expressed,  and  then  the  Executive  Committee 
will  have  some  guide  in  determining  the  question  confided  to 
them 'by  the  Constitution.  I  trust  this  resolution  of  my  friend 
will  not  prevail. 

John  M.  Moore,  of  Arkansas : 

I  move  to  lay  the  original  resolution  on  the  table. 

Wm.  Allen  Butler,  of  New  York :     I  second  that  motion. 
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John  M.  Gaut,  of  Tennessee: 

I  hope  the  gentleman  will  withdraw  his  motion  for  a 
moment.    I  have  a  resolution  to  read. 

John  M.  Moore,  of  Arkansas : 

I  withdraw  the  motion  to  lay  on  the  table,  and  then  the 
gentleman  can  introduce  his  resolution  as  an  original. 

C.  C.  Bonney,  of  Illinois : 

I  have  a  painful  consciousness  that  time  is  being  occupied, 
and  therefore  am  extremely  anxious  to  facilitate  matters.  I 
am  quits  willing  to  withdraw  my  resolution  if  before  the 
offering  of  any  resolution  it  may  take  the  sense  of  what  is  in 
here.  I  beg  the  indulgence  of  the  meeting  to  let  our  brother 
from  Tennessee  present  his  resolution.  Perhaps  it  may  cover 
the  ground. 

The  President : 

Let  the  gentleman  from  Tennessee  read  his  resolution,  then. 

John  M.  Gaut,  of  Tennessee: 

Resolved,  That  it  is  the  sense  of  this  Association  that  the 
Executive  Committee  will  subserve  its  interests  by  calling 
its  subsequent  meetings  in  different  sections  of  tfie  country, 
from  year  to  year,  as  far  as  practicable,  and  it  recommends 
that  the  next  meeting  be  held  at  Chicago. 

C.  C.  Bonney,  of  Illinois :     I  withdraw  my  resolution. 

Robert  E.  Monaghan,  of  Pennsylvania : 

Is  there  not  a  motion  pending  to  lay  on  the  table  ? 

The  President : 

That  has  been  withdrawn.  Every  motion  growing  out  of 
Mr.  Bonney's  resolution  is  taken  from  the  consideration  of 
the  house.  It  was  competent  for  the  mover  of  the  original 
resolution  to  withdraw  it,  notwithstanding  the  motion  had 
been  made  to  lay  it  on  the  table. 
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Robert  E.  Monaghan,  of  Pennsylvania : 
The  gentleman  has  not  withdrawn  his   resolution.    He 
declined  to  offer  it. 

The  President : 

The  point  may  be  well  taken;  but  the  resolution  was 
introduced  by  the  gentleman  from  Illinois,  and  though  he 
did  decline  to  offer  its  adoption,  through  modesty  character- 
istic of  his  region,  it  was  offered  nevertheless. 

■ « 

C.  C.  Bonney,  of  Illinois : 

To  split  that  hair  with  perfect  precision,  let  me  s^y  that  I 
moved  tlie  resolution  and  laid  it  on  the  table  temporarily, 
but  I  said,  precisely,  that  I  would  not  even  call  for  the  adop- 
tion of  the  resolution.  That  was  left  to  my  friend  from  New 
York.  It  was  a  calling  for  the  adoption  of  my  resolution, 
not  the  adoption  of  another  resolution. 

Richard  T.  Merrick,  of  the  District  of  Columbia: 
Has  the  resolution  of  the  gentleman  from  Illinois  been 
withdrawn. 

The  President :     It  has. 

Richard  T.  Merrick,  of  the  District  of  Columbia : 
Then  there  is  nothing  before  the  house  ? 

The  President:     There  is  nothing  before  the  house. 

At  this  point  the  member  from  Tennessee  read  his  resolution. 

Richard  T.  Merrick,  of  the  District  of  Columbia: 
I  move  to  lav  that  resolution  on  the  table. 

The  President : 

The  question  will  be  put  if  the  Association  understands  it. 
The  question  is  upon  the  motion  of  the  gentleman  from  Wash- 
ington to  lav  this  resolution  on  the  table. 

The  motion  to  lay  on  the  table  was  carried  by  a  vote  of 
64  to  20. 
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Henry  Reed,  of  Pennsylvania : 

The  report  of  the  committee  of  the  Law  Association  of 
Philadelphia,  appointed  December  5th,  1882,  to  consider  the 
subject  of  the  delays  to  suifors  in  the  Supreme  Court  of  the 
United  States,  and  the  various  plans  for  the  relief  of  that 
court  which  have  been  suggested,  was  introduced  by  Mr. 
Vaux,  and  laid  upon  the  table,  subject  to  the  call  of  the 
Association.  To  bring  up  the  whole  matter,  I  would  now 
offer  the  following  resolution: 

Resolved,  That  this  Asvsociation  commend  to  the  consider- 
ation of  Congress,  with  its  approval,  the  scheme  for  a  single 
court  of  appeal  to  hear  all  appeal  cases  in  which  the  juris- 
diction of  the  circuit  courts  has  been  acquired  by  the  citizen- 
ship of  the  parties  only,  and  the  appointment  of  an  additional 
circuit  judge,  who,  with  the  circuit  and  district  judges  of  his 
circuit,  shall  constitute  the  circuit  court  in  hanCy  substantially 
as  the  same  is  provided  for  in  the  bills  proposed  by  the  Law 
Association  of  Philadeli)hia. 

W.  H.  H.  Russell,  of  New  York  : 

I  move  that  the  resolution  be  referred  to  the  committee  on 
Judicial  Administration. 

Henrv  fleed,  of*Pennsvlvania: 

I  hope  that  that  will  not  be  done  without  some  expression 
of  views  from  this  Association.  It  is  very  possible  that  tliis 
question  may  cease  to  be  a  living  issue  before  the  next 
meeting  of  this  Association.  It  is  hardly  probable  that  this 
subject  will  come  before  us  again.  I  think  that  if  the  Asso- 
ciation takes  any  action,  it  had  better  do  so  now.  It  is  not 
well  to  adjourn  without  some  further  discussion  upon  this 
particular  measure.  I  hope  that  that  resolution  will  not  be 
passed. 

W.  H.  H.  Russell,  of  New  York  : 

For  the  purpose  of   allowing  the  gentleman  to  discuss 
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the  merits  of  the  matter  referred  to,  I  will  withdraw  my 
motion  for  the  present. 

Henry  Reed,  of  Pennsylvania:- 

I  come  here  to  ask  your  consideration  of  the  subject  of 
delays  in  the  United  States  Supreme  Court,  and  the  various 
plans  for  the  relief  of  that  court.  I  come  as  a  messenger. 
Should  I  succeed  in  doing  it  in  such  a  way  as  to  enlist  your 
interest,  my  mission  will  have  been  fulfilled. 

The  Law  Association  of  Philadelphia  is  a  body  of  some 
age,  and  I  think  I  may  say  of  some  standing.  It  is  the 
organization  of  one  of  the  oldest  bars  of  the  country,  with 
a  past  of  which  it  has  every  reason  to  be  proud,  and  a 
future  to  which  we  may  look  forward  with  hope.  That 
Association  has  given  this  subject  considerable  attention. 
It  has,  during  the  pafet  winter,  taken  up  two  subjects  for 
consideration:  How  to  speed  the  disposition  of  cases  in 
the  Supreme  Court  of  the  State  of  Pennsylvania,  and  also 
the  speedy  disposition  of  cases  in  the  Supreme  Court  of  the 
United  States.  The  committee  to  whom  that  latter  problem 
was  referred  took  up  the  proceedings  of  this  Association  at 
its  last  meeting,  and  gave  them  most  careful  and,  I  think, 
most  impartial  attention.  I  do  not  think  that  men  ever 
brought  to  a  subject  less  prejudice  than  the  members  of 
that  particular  committee.  I  will  not  say  of  its  members 
that  they  were  not  the  advocates  of  special  measures ;  but 
after  having  read  all  that  was  said  on  both  sides,  they 
thought  that  the  problem  before  them  was  not  whether  to 
advocate  one  or  the  other  of  those  measures,  or  to  strengthen 
the  party  on  one  side  or  the  other.  They  endeavored  to 
see  if  it  was  not  possible  to  hit  upon  some  plan  by  which 
the  object  in  view  might  be  accomplished. 

You  will  pardon  me  if  I  take  up  a  little  of  your  time  in 
considering  the  two  bills  before  this  Association  last  year, 
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and  then  calling  attention  to  the  manner  in  which  the 
plan  suggested  by  the  Philadelphia  Association  endeavors 
to  meet  the  desired  objects. 

The  bill  introduced  by  Senator  Davis  provides  substan- 
tially that  ttiere  shall  be  a  court  of  appeal  in  every  circuit 
of  the  United  States,  which  shall  consist  of  six  judges, 
and  that  their  finding  shall  be  final  in  most  cases. 
The  committee  made  an  examination  as  to  the  character 
of  the  cases  which  come  up  in  the  Supreme  Court,  and 
it  was  found  that  one-third  were  those  depending  on  citizen- 
ship only — cases  which  had  nothing  whatever  to  do  with 
the  law  of  nations  or  the  Constitution  and  laws  of  the 
United  States,  for  the  settlement  of  which  the  Supreme 
Court  of  the  United  States  was  established.  They  involve 
questions  of  common  law,  which  it  has  always  been  deemed 
that  the  courts  of  highest  resort  in  the  various  states  are 
competent  to  decide,  and  they  are  brought  to  the  Supreme 
Court  simply  because  there  is  no  other  court  to  which  an 
appeal  would  lie.  Why  should  not  a  court  of  appeal,  of 
equal  dignity  with  the  supreme  courts  of  the  states,  be 
equally  competent  to  hear  and  decide  such  questions? 
Such  a  court  would  secure  to  a  defendant  whp  fears  pre- 
judice all  that  he  could  obtain  in  the  courts  of  his  own 
state,  viz.:  a  fair  trial  by  an  impartial  tribunal,  and  a 
review  by  a  court  of  great  dignity,  whose  jurisdiction 
would  be  solely  an  appellate  one. 

There  was  a  practical  objection  to  establishing  one  new 
court,  that,  if  it  were  to  hold  its  sessions  in  Washington, 
there  would  be  the  loss  of  one  conspicuous  merit  of  the 
Davis  bill — ^the  convenience  to  suitors.  A  single  court  of 
appeal  might  hold  sessions  once  a  year  in  each  of  the 
four  great  divisions  of  the  Union.  It  would  not  be  de- 
sirable that  this  court  should  pass  finally  upon  any  ques- 
tions of  strictly  federal  law;   but  it  might  be  a  court  of 
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final  appeal  in  all  eases  where  the  jurisdiction  below  was 
based  merely  on  the  citizenship  of  the  parties,  if  it  were 
not  for  the  constitutional  objection  that  there  shall  be 
"one  Supreme  Court."  There  must  therefore  be  a  right 
of  appeal  to  the  Supreme  Court.  The  money-limit,  how- 
ever, may  be  fixed  so  high  as  practically  to  secure  the 
advantage  sought,  while  still  keeping  within  the  constitu- 
tional provision. 

There  remained  one  important  and  great  Vjenefit  secured 
by  the  Davis  bill,  not  provided  for  by  the  foregoing  sug- 
gestions—  the  review  of  district  and  circuit  court  judg- 
ments in  cases  under  ^5,000  in  amount.  This  we  have 
sought  to  obtain  by  the  addition  of  one  circuit  judge  to 
each  circuit,  who  can  share  the  labors  of  the  present 
judge,  while  time  will  be  secured  to  both  of  them  to  sit 
with  the  justice  of  the  supreme  court  or  the  judge  of  a 
neighboring  circuit  court,  and  the  district  judge,  as  the 
circuit  court  in  banc,  in  which  there  w411  be  alwavs  at 
least  two  new  minds  to  consider  the  rulings  of  a  single 
judge. 

Robert  1).  Benedict,  of  New  York: 

I  have  examined  tliis  rei)()rt  and  the  bill  attached.  I 
looked  to  see  wliat  remedy  was  proposed  for  the  ditticulties 
in  the  admiralty  branch.  To  my  great  surprise  I  find 
nothing  on  that  subject.  I  would  ask  the  gentleman 
from  Pennsvlvania  whether  that  matter  was  left  out  in- 
advertentlv  or  intentionallv.     (  ertainlv  it  seems  to  me  that 

%/  ft  «. 

it  is  a  matter  which  should  be  attended  to. 

Henrv  Reed,  of  Pennsvlvania: 

The  feeling  was  that  we  should  take  as  few  steps  by  way 
of  change  as  })()ssible.  Our  object  wius  to  keep  the  thing 
close  to  the  issue.  We  did  not  go  into  the  whole  scheme 
of  possible   reform,  because   that  seemed   to  be  somewhat 
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beyond  the  question  laid  before  us.  If  the  language  of  the 
proposed  bill  is  not  sufficiently  comprehensive  to  include 
admiralty  cases,  the  sub-committee  ol  the  Law  Association 
of  Philadelphia,  who  are  here  present,  have  authorit}'  to 
make  the  necessary  change.* 

Robert  D.  Benedict,  of  New  York : 

It  seems  to* me  that  the  Law  Association  of  Philadelphia 
in  this  respect  have  left  out  the  point  w^here  relief  was 
mainly  needed.  There  is  no  part  of  the  judicial  system 
where  there  are  greater  difficulties  felt  in  reference  to  that 
matter  than  in  reference  to  admiralty  cases,  and  yet  this 
bill  provides  for  an  appeal  to  three  judges  of  the  Supreme 
Court  in  all  cases  of  law  and  equity,  but  says  nothing  what- 
ever of  any  relief  to  admiralty.  That  is,  to  my  mind,  sim- 
ply a  reason  why  this  matter  should  be  referred  to  a  com- 
mittee of  this  Association  for  report. 

William  P.  Wells,  of  Michigan: 

The  subject  brought  before  the  Association  by  the  reso- 
lution offered  by  the  gentleman  from  Philadelphia  was,  as 
he  doubtless  is  aware,  the  main  subject  of  the  discussions — 
at  least  the  most  important  subject  of  the  discussions — of  the 

*  It  has  been  8upge«ted,  upon  the  authority  of  Atkins  vs.  The  Disinte- 
grating Company  (18  Wallace,  272),  that  the  words  used  in  section  14  of 
the  proposed  bill,  viz.,  "every  caae  of  writ  of  error,  appeal,  ...  or 
other  proceeding  at  law  or  in  equit>^  designed,  as  allowed  by  existing 
law,  to  obtain  a  review  of  any  decree,  judgment,  finding,  or  ruling  of 
any  judge  of  the  circuit  or  of  the  district  court,"  do  not  include  cases 
of  admiralty  or  maritime  jurisdiction.  But  it  may  be  doubted  whether 
the  decision  in  Atkins  vs.  The  Disintegrating  Company,  being  the  result 
of  a  comparison  of  several  acts  in  pari  materia,  which  had  a  special 
purpose,  would  be  extended  to  a  statute  of  so  general  a  character  as 
the  proposed  bill.  To  meet  all  doubt,  how-ever,  the  fourteenth  section 
of  the  latter  could  be  amended  to  read,  "  every  case  of  'writ  of  error, 
appeal,  ...  or  other  proceeding  at  law  or  in  equity,  or  belonging  to  the 
admiiUlty  or  maritime  jurisdiction,"  etc. — Henry  Reed. 
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Association  last  year.  It  was  brought  before  the  last  meet- 
ing of  the  Association  upon  the  report  of  a  committee  com- 
posed of  the  most  distinguished  members  of  this  body,  upon 
their  majority  and  minority  reports,  which  presented  the 
two  diflTerent  schemes  which  have  been  before  the  profession 
for  a  long  time,  for  the  purpose  of  accomplishing  this  most 
needed  relief.  The  discussion  that  followed  upon  the  re- 
ports was  an  interesting  one.  The  majority  report  was 
adopted  as  the  sense  of  this  Association.  It  stands,  then, 
as  the  vote  of  this  Association,  that  some  scheme  for  this 
purpose,  which  involves  the  creation  of  intermediate  courts 
of  appeal,  by  addition  to  the  number  of  circuit  court  judges, 
id  the  most  desirable  one  to  reach  the  object.  I  think  the 
whole  scheme  proposed  by  the  Philadelphia  Law  Association 
is  commendable.  My  approval  of  the  Davis  scheme  rested 
largely  upon  two  considerations:  1.  That  it  gave  us  more 
judges  for  circuit  court  duty,  and  it  has  been  an  especial 
hardship  to  the  courts  of  the  West  that  there  was  so  little 
attendance  on  the  part  of  the  circuit  judge.  It  has  been  our 
experience  that  the  circuit  court  judge — ^not  the  Supreme 
Court  judge  assigned  to  the  district,  but  the  regular  circuit 
judge — was  a  little  disposed  to  abridge  the  time  that  he  sat 
in  tlie  several  circuit  courts.  Practically,  as  we  all  know, 
that  results  in  making  the  judge  of  the  district  court  final. 
And,  as  I  say,  that  seemed  to  me  an  important  element  in 
deciding  this  question — that  the  Davis  scheme  provided 
more  circuit  judges.  2.*  My  own  mind  was  strongly  in- 
fluenced by  what  was  known  as  the  constitutional  objection 
to  the  scheme  of  putting  the  Supreme  Court  into  divisions. 
I  do  not  think  that  my  friends  who  favored  that  scheme 
successfully  answered  the  objection,  and  I  do  not  think  it 
has  been  successfully  answered  anywhere.  Now,  upon 
these  considerations  it  seemed  to  me  that  what  is  known 
as  the  Davis  scheme  was  preferable.     That  proposed  by  the 
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bar  of  Philadelphia  embodies  substantially  the  creation  of 
a  number  of  intermediate  courts  of  appeals,  and  provides 
additional  circuit  judges.  It  does  not,  however,  provide 
for  the  session  of  a  court  of  appeals  in  every  circuit,  as  in 
the  Davis  bill,  but  for  a  session  of  this  court  of  appeals  in 
the  four  great  divisions  of  the  Union. 

I  am  not  prepared  to  say  that,  if  it  were  desirable  for  us 
to  take  a  final  vote,  I  should  not  vote  in  favor  of  this  pro- 
position ;  but  I  do  not  think  that  year  after  year  it  is  well 
for  us  to  take  action  communicating  our  views  of  the  ques- 
tion to  Congress.  I  shall  therefore,  while  entertaining  with 
great  respect  this  proposition,  and  desiring  to  keep  it  before 
the  members  of  this  Association,  make  a  motion  which  will 
leave  the  matter  open  for  full  discussion,  and  that  is  to  refer 
this  resolution  and  the  accompanying  report  to  the  Com- 
mittee on  Judicial  Administration. 

(Note. — Mr.  Russell  had  already  made  that  motion.) 

The  Presidents 

Are  you  prepared  for  the  question?  The  motion  is  to 
refer  this  whole  matter  to  the  Committee  on  Judicial  Ad- 
ministration. 

N.  Dubois  Miller,  of  Pennsylvania: 

I  merely  want  to  make  one  explanation  as  to  the  reason 
for  bringing  this  matter  before  the  Association  after  it  had 
been  so  thoroughly  discussed  at  the  last  meeting. 

It  was  thought  that  the  voice  of  tiiis  Association  should  be 
powerful  in  influencing  any  legislation  in  Congress,  but  it 
was  also  thought  that  a  house  so  entirely  divided  against 
itself,  as  the  result  of  the  discussion  last  year  showed  this 
Association  to  be,  could  hardly  be  so  influential  as  a  positive 
expression  of  opinion  from  the  Association,  if  it  could  be 
obtained,  in  the  interest  of  a  measure  which  could  secure 
friends  from  both  sides  of  the  house  represented  last  year. 
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The  only  reason  for  bringing  this  matter  now  before  the 
Association  is,  that  we  may  ascertain  whether  it  commends 
itself  to  a  larger  number  than  either  measure  proj)osed  last 
year.  For  that  reason  only  I  should  be  anxious  to  hear 
some  further  discussion  from  gentlemen  who  are  present. 

D.  S.  Troy,  of  Alabama : 

This  matter  has  been  pressing  itself  upon  our  attention 
for  some  time.  It  seems  to  me  that  the  plan  of  dividing 
the  Supreme  Court  into  sections  will  accomplish  the  purpose 
better  than  the  other  plan.  It  was  remarked  in  one  of  tlie 
-papers  read  before  this  Association,  that  the  judgment  of 
three  judges  was  ordinarily  as  good  an  exposition  of  the 
law  as  that  of  nine.  Indeed,  the  opinion  of  the  courts  in 
most  cases  is  the  opinion  of  one  man,  shaped  and  modified, 
more  or  less,  by  collision  with  the  intellects  of  his  associates ; 
but  the  experience  of  the  legal  profession,  and  its  history, 
demonstrate  that,  for  correct  judgment,  three  men  are  all 
that  are  ordinarily  required. 

The  constitutional  difficulty  about  dividing  the  Supreme 
Court  into  sections,  manifested  in  the  debates  on  this  subject 
at  the  last  meeting  of  the  Association,  arises,  it  seems  to  me, 
from  a  want  of  discrimination  between  the  decision  of  a 
cause  and  the  judgment  of  the  court.  The  two  things  are 
essentially  distinct.  The  judgment  affects  the  parties 
litigant ;  but  the  decision,  as  an  exposition  of  the  prin- 
ciples of  law  involved,  affects  the  public.  It  is  the  right 
of  the  parties  litigant  to  the  judgment  of  the  court  which 
the  Constitution  secures,  and  not  the  right  of  the  public 
to  an  exposition  of  .legal  principles  in  any  given  case.  And 
this  constitutional  right  of  the  parties  to  the  judgment  of 
the  court  is  not  violated  because  that  judgment  is  rendered 
upon  an  exposition  of  the  legal  principles  involved,  made 
by  a  part  only  of  the  court. 
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Where  a  court  is  composed  of  three  judges,  we  know 
that  ordinarily  the  opinion  is  prepared  by  one  of  the 
judges ;  the  other  two  assent,  and  the  judgment  of  the 
court  is  tnitered  in  accordance  with  the  opinion ;  and 
where  tlie  judges  are  overworked,  or  are  indolent,  it  not 
unfrequently  happens  that  the  judgment  of  the  court  is 
based  entirely  on  the  decision  of  one  man.  This  is  an  evil 
which  has  been  felt  in  the  supreme  court  probably  of 
everv  state  in  the  Union — certainly  in  every  one  whose 
decisions  have  fallen  under  niv  observation — and  the  ex- 
istence  of  the  evil  illustrates  the  distinction  between  the 
decision  and  the  judgment  to  which  I  wish  to  call 
attention. 

When  a  judge  has  sufficient  confidence  in  the  learning, 
acumen,  and  sound  judgment  of  one  of  his  brothers  on  the 
bench,  he  can  very  conscientiously  assent  to  the  rendition 
of  judgment  in  accordance  with  the  decision  of  his  brother 
judge,  without  a  critical  examination  of  the  legal  questions 
for  himself. 

The  justices  of  the  Supreme  (Vnnt  of  the  United  States, 
and  of  all  other  supreme  courts,  doul)tless  do  this  now  very 
frequently,  and  the  proposition  is  to  authorize  the  Supreme 
Court  to  do  it  avowedly,  whenever  the  decision  has  been 

a.  \ 

concurred  in  by  three  of  their  number.     It  is  not  proi)Osed 

to  substitute  the  judgment  of  a  division  or  section  of  the 

Supreme  Court  for  the  judgment  of  the  court  itself,  nor  to 

require  the  court  to  render  judgment  in  accordance  with 

the    dt^ci.sion  jof    a    division  ;    but    simply   to    authorize   it. 

Unless  the  syllabus  of  the   case   presented   a   question   of 

more  than  ordinary  difficulty  or  importance,  I  ai)prehend 

that  the  judges  of  the  Supreme  Court,  if  authorized  by  law, 

would  readily  assent  to  a  judgment  based  upon  a  decision 

of  three  of  their  number ;  and  if  the  question  was  of  such 

difficulty  or  importance  as  to  render  this  course  improper, 
5 
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the  case  would  be  heard  bv  the  court  in  hmic;  or  if  the 
diffi(*ulty  or  importance  of  the  question  was  only  deve?loped 
by  the  decision  of  the  division,  the  case  could  be  re-aTgued 
.  before  the  court  in  ban<^.  Take  up  any  volume  of  reports, 
and  examine  the  first  one  hundred  cases,  and  you  will  not 
find  ten  cases  of  such  a  character  that  the  most  conscientious 
judge  would  not  have  been  willing  to  render  judgment  in 
them  on  the  decision  of  three  of  his  brethren  on  the  bench. 

It  is  not  necessary  to  require  the  Supreme  Court  to  render 
judgment  on  the  decision  of  a  division  ;  it  is  only  necessary 
to  authorize  it.  Modern  mechanical  science  has  made  no 
greater  progress  than  in  the  proper  use  of  gravitation. ;  and 
if  the  judicial  machinery  is  geared  in  the  way  propOv^ed, 
judicial  inertia  will  accomplish  all,  if  not  more,  than  \^ 
desired ;  and  it  will  be  very  rare  that  a  case  will  come 
along  presenting  a  question  which  a  majority  of  the  judge?? 
will  think  rcijuires  a  critical  examination  by  every  one 
of  them. 

I  can  see  no  reason  why  the  Supreme  Court  could  not 
be  divided  into  three  sections  or  divisions,  each  consisting 
of  a  chief  of  the  division  and  two  associates ;  each  division 
to  sit  and  hear  causes  at  the  same  time.  For  example,  the 
chief  justice  and  two  associates  might  hear  cases  involving 
constitutional  or  federal  questions ;  the  associate  justice 
oldest  in  commission,  as  chief  of  a  division,  and  two 
associates  might  hear  appeals  in  equity  and  admiralty; 
and  the  associate  justice  next  oldest  in  commission,  as  chief 
of  division,  and  the  two  remaining  associates  might  hear 
common  law  and  criminal  cases.  If  a  case  came  before 
any  division  involving  a  question  which  the  division 
thought  ought  to  be  decided  by  the  court  in  banCy  the  case 
could  be  transferred  to  the  docket  of  cases  to  be  heard  in 
that  way  ;  if  the  division  })roceeded  to  a  decision,  a  syllabus 
of  the  case  or  a   printed   copy  of  the   decision    could  be 
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presented  to  each  of  the  judges :  and  if  a  majority  con- 
sidered it  a  case  reciiiiring  a  decision  by  the  court  in  hanCy 
the  case  couhl  be  set  down  for  re-argument  before  the 
whole  court,  otherwise  jvidgment  w^ould  be  entered  upon 
the  decision  of  the  division. 

.Vs  the  matter  stands,  we  have  nine  men  doing  work, 
nearly  all  of  which  can  l)e  done  just  as  well  by  any  three 
of  them ;  and  by  authorizing  them  to  divide  their  labors, 
more  than  twice  a4^  much  can  be  accomplished  as  at  present. 
This  change  would  not  interfere  with  the  plan  of  inter- 
mediate ai)pellate  courts,  but  would  probably  render  them 
unnecessary. 

But  I  do  not  j)ro))Ose  now  to  discuss  the  merits  ,of  either 
plan.  A  bill  t^  divide  the  Supreme  Court  into  sections  as 
above  suggested  was  introduced,  I  believe,  in  the  United 
States  Senate  bv  one  of  the  senators  from  Alabama.  I 
merelv,  wisli  to  call  attention  to  the  clear  distinction  between 
the  decision  of  the  cause  and  the  judgment  of  the  court, 
wliicli  wasr  overlooked  in  the  discussion  of  this  matter  last 
year  l>efore  tliis  Association,  and  which,  it  seems  to  me, 
eliminates  entirely  the  supposed  constitutional  difficulties. 

James  M.  Dudlev,  of  New  York  : 

From  the  constitutional  question,  and  the  manner  in 
which  it  is  involved  in  this  proposition  discussed  by  my 
friend  who  has  just  taken  his  seat,  why,  if  you  can  divide 
the  Supreme  Court  of  the  United  States  into  three  separate 
divisions,  and  make  the  decisions  of  each  of  those  three 
divisions  the  judgment  of  the  court;  or  rather,  by  legis- 
lative provision,  determine  that  they  shall  be  entered^  as  the 
judgment  of  the  court  —  why  can  you  not  divide  it  into 
nine  sections,  and  make  every  one  of  the  justices  a  chief 
justice  of  his  own  court;  and  then,  instead  of  having  one 
or  three  divisions  of  the  court,  have  nine  of  them? 
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Tlie  motion  to  refer  to  the  Committee  on  Judicial  Admin- 
istration and  Remedial  Procedure  was  adopted.  (»sVr  the 
Report  in  the  AppmfU.v.) 

Charles  IS.  Bradlev,  of  Khode  Island  : 

I  suggest  that  they  sliall  report  to  the  Association.  I  be- 
lieve that  there  is  no  such  clause  in  the  preceding  resolution, 
in  regard  to  what  I  may  term  "the  Philadelphia  plan."  Is 
it  or  is  it  not  understood  that  the  committee  has  power  to 
act,  without  reporting -to  this  Association? 

Tlie  President : 

If  it  is  for  the  ( 'hair  to  decide,  the  answer  would  be  that  it 
has  not.  The  committee  has  no  power  to  act  unless  it  is  dis- 
tinctly given.     They  would  only  have  [)Ower  to  repoi-t. 

Edward  Otis  Ilinklev,  of  Marvland : 

There  is  nothing  in  the  reference,  Mr.  President,  of  tlie 
matter  to  the  Committee  on  Judicial  Administration  to  give 
them  power  to  act  in  any  matter. 

Nathaniel  W.  Ladd,  of  Massachusetts : 

In  regard  to  the  resolution  offered  by  the  gentleman  from 
Pennsylvania,  as  I  understand,  the  committee*  will  rei)ort  nt 
the  next  Annual  Meetini^:  of  this  bodv.  If  that  is  not  so.  I 
now  move  that  they  be  reriuested  to  make  such  a  re])()rt. 

The  motion  was  seconded. 

The  President : 

It  is  virtuallv  an  addition  to  the  resolution  of  reference, 
that  the  committee  to  whom  that  resolution  has  been  referred 
be  re(|uested  to  make  a  report  at  the  next  Annual  Meeting  of 
this  Association. 

W.  II.  II.  Russian,  of  New  York  :     I  accept  the  amendment. 

Till*  Pri^sident : 

As  the  resolution  has  already  been  passed,  it  is  iu»ce>>an' 
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for  the  Association  to  act  upon  it,  otlierwise  I  would  allow 
the  gentleman  to  accept  the  aniehdnient  at  once. 

Upon  a  vote  being  taken  to  add  to  the  resolution  as  stated 
by  the  President,  tlie  same  was  adopted. 

The  President  : 

There  seems  to  be  no  further  reports  from  the  official 
bodies  provided  by  this  Association,  and  tlierefore  any  mis- 
celhmeous  business  is  in  order. 

Frank  P.  Pritcliard,  of  Pennsylvania,  offered  the  following: 

Rfsolrcil,  That  the  })aper  read  by  Judge  Thompson  on 
''Abuses  of  tlie  ^^'rit  of  Habeas  Corpus,"  he  referred  to  the 
Committee  on  Jurisprudence  and  Law  Reform,  to  report  as 
to  the  best  method  of  remedving  such  abuses. 

The  resolution  was  adopted. 

J.  llublev  Asliton,  of  the  District  of  Columbia: 
I  desire  to  call  attention  to  a  brief  resolution  in  relation  to 
an  event  which  has  saddened  the  hearts  of  a  great  many 
members  of  this  Association,  and  has  occasioned,  I  think,  a 
loss  almost  irreparable  to  the  ],)rofcssi<)n  and  to  the  country. 
I  refer  to  the  death  of  Jeremiah  JS.  Black.  Judge  Plack 
was  not  a  member  of  this  Association,  and  some  doubt  has 
been  expressed  by* a  number  of  the  members  in  regard  to 
the  propriety  of  our  noticing  the  death  of  any  mend)er  of  the 
]>rofession,  however  distinguished,  who  was  not  ccmnected 
witli  us.  I  mvself  have  no  ditficultv  in  reij-ard  to  that.  As 
a  general  rule,  of  course,  this  Association  has  not  felt  itsi^lf 
called  uj>on,  and  will  not  in  the  future  feel  called  upon,  to 
notice  the  death  of  distinguished  lawvers  throuuhout  the 
country'  who  are  not  meml)ers  of  this  Association:  but  the 
case  of  Judge  Black  seems  to  me,  and  1  think  has  seemed  to 
many  members  of  the  Association,  an  exceptional  one.  He 
was  iiinloubtedly  one  of  the  most  distinguished  m<'n  of  our 
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profession.  He  was  beyond  all  question  one  of  the  greatest 
advocates  that  the  legal  profession  has  ever  embraced  within 
its  ranks.  He  was  Attorney  Gencu'al  of  the  United  States,  and 
I  think  it  may  be  said  that  he  was  one  of  the  greatest  law 
officers  of  this  government.  I  think  the  Association  may 
well  consider  that  in  honoring  his  memory  it  is  honoring 
itself.     I  therefore  offer  this  resolution: 

Resolved,  That  the  American  Bar  Association  lias  learned 
with  deep  regret  of  the  recent  death  of  Jeremiah  ?S.  I^lack, 
an  eminent  citizen  and  jurist  of  the  state  of  IVnnsylvania, 
formerly  Chief  Justice  of  that  state,  and  Attorney  General 
and  Secretary  of  State  of  the  United  States,  and  herel)y  ex- 
press the  sincere  and  heartfelt  sympathy  of  each  and  all  of 
its  members  with  the  family  of  the  deceased  in  their  sjreat 
affliction. 

Resolved,  That  the  President  and  Secretary  of  the  Asso- 
ciation and  the  Chairman  of  the  Execiy:ive  Committee  are 
re(]ueste<l,  as  a  special  committee  of  the  Association,  to 
transmit  to  the  widow  of  the  late  Judge  Black  a  copy  of 
the  foregoing  resolution. 

The  President : 

Since  reference  has  been  made  to  the  fact  that  this  is  an 
extraoi'dinarv  case,  and  that  some  doubt  may  have  been 
ci|Xpresscd  as  to  its  coming  within  the  purview  of  the  ordin- 
ary action  of  the  Association,  as  your  presiding  officer.  I 
have  no  hesitation  in  saying  that  I  feel  it  is  competent  to 
put  this  ([uestion  to  the  American  Bar  Association.  The 
circumstances  in  the  life  of  the  distinguished  deceased,  the 
position  which  he  held,  and  the  fact  that  he  was  carried  to 
his  tomb  at  tlie  very  moment  of  our  assembling,  would 
seem  to  call  upon  us  to  give  utterance  to  the  effusions  of 
our  hearts;  and  though  the  notes  of  lamentation  do  burst 
ibrth   from    every   t[uarter  of  this   great    country,   yet    we. 
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the  members  of  the  bar,  mourn  the  loss  of  our  illustrious 
brother  with  a  sadness  of  our  own.  I  therefore  have  no 
hesitancy  in  putting  this  resolution  before  you  for  adop- 
tion. 

The  revsolution  wiis  adopted  bj'  a  rising  vote. 

Luke  P.  Poland,  of  Vermont: 

As  there  is  no  further  business  to  be  brought  before  the 
Association  at  this  time,  I  move  that  the  public  meetings 
of  the  Association  be  adjourned. 

The  motion  was  seconded. 

The  President: 

The  motion  is  that  we  now  adjourn  the  i)ublic  meetings 
of  this  our  Sixth  Annual  Convention,  with  the  understand- 
ing that  we  meet  for  the  purpose  of  partaking  of  our  annual 
dinner  at  half-past  eiglit  o'clock  this  evening. 

Tlie  meeting  was  tlien  adjourned  sine  die. 

EDWARD  OTIS  HINKLEY, 

Secretary, 
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Saratoga  Sprixcjs,  August  22,  1S83. 

The  Treasurer  submits  tlie  following  Report  for  the  year 
ending  August  21,  1883: 


I)r. 

To  balance  from  la,st  rei)ort. 

To  cash  received — dues  of  iiieinbcrs,  .  ' 


>?  1,342  1.') 
2M'y  «M) 


Cr. 


1S82. 


Aug.    8.     By  cash  paid  Expres^sii^re, 

Print  injz, 


Auji.  12. 
Au^'.  17. 


Aug.  IS. 

Au<r.  2(3. 
Aug.  29. 


Expenses  <>f  clerk  to  Execu 

tive  Committee,  . 
Janitor,  Music  Hall, 
Incidental   ex]>enses  c)f  din 

ner,      .... 
ExpreSvSjifre, 

Stationery  and  telegrams, 
Posting  bills,    . 
Cash -box,  etc.,         .  ,     . 
(\  (t.  Artzt,  exi)enses  of  Fifth 

Annual  Meeting, 
J.   H.   !Mimms,   for    copy    of 

Fifth  Annual  Address, 
Expressage, 
r^etter-tiles, 

Amounts  carried  forwanl. 


^3.987  15 


.30 

1 

50 

31 

30 

10  m 

00 

1 

40 

2 

45 

3 

00 

3 

IX) 

2(5  30 


10  00 

oO 

I  (X) 

$101  55   .S3,1>S7  15 
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1882.      Amounts  brought  forward,    . 
Sept.   4,    By  cash  paid  Expressage  and  telegi-amt?, 
Sei)t.    y.  J.  H.  Mimms,  stenoj;mi)her, 

Grand    Union    Hotel,    Fifth 

Annual  Dinner,  . 
Postage,   ... 
A.  l^itnam,  Jr.,    for  use    o 
Music  Hall,  four  days, 
Oct.    20.  Postage  stauips, 

Nov.  22.  Printing, 

Dec.     9.  Postage  stainj>s. 


.  "aiOl  55 

$3,987  15 

40 

60  00 

, 

1 

.   431  00. 

32  00 

I 

.   120  00 

5  00 

22  25 

5  00 

188:}. 

Feb.     1. 
3  far.     1. 


:Mar.  10. 


April  20. 
Mm  2. 
June  1. 
June  25. 
Julv   20. 

Julv   30. 


Aug.    9. 
Aug.  15. 


Aug.  H). 


•50  00 
120  50 


50  00 


Clerk  to  Treasurer,  tweuty- 

five  weeks,   .... 
P<»stage,  exj)res«^ige,  etc.,  in 

mailing  Fifth  Report, 
Clerical  services  in  preparing 

and  mailing  Fifth  Reiwrt, 

x.l\-««  •  •  •  •  ■ 

Printing  Fifth  Annual  Rei>ort 
and  Rei)orts  of  Special  Com- 
mittee on  Supreme  Court 
Delays,  and  extra  pamph- 
lets,      .... 

Printing, 

Postage  for  notices,  etc., 

Printing  extra  notices,   . 

< 

Postage  stamps, 

Printing  extra  notices,    . 

postage,    .... 

p]xi)enses  of  (.'onnnittee  on 
Jurispruden(^e  and  Law  Re- 
form,      

(Circulars  and  envelopes. 

Boxes,       .        ."        . 

C.  G.  Artzt,  ex])enses  sixth 
meetiuir 

Printing  progrannne, 

Amoimts  carried  forward,      .  S2,4(M)  m   ;iJo,987  15 


.  1,191  95 

6  25 

50  00 

80 

10  00 

10  00 

60 

5  (X) 

52 

39 

8 

50 

2 

(K) 

41 

5(1 

18 

00 
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1883.      Amounts  brou^rht  forwarrl $2,400  m  $3,9S7  15 

Aug.  16.     By  cash  paid  Clerk  to  Treasurer,  balance 

in  full,  twenty-nine  weeks,        -IS  00 
jjundry  exi>enses.  telegrams, 

etc., 7  94 

Aug.  21.  E.  Otis  HinWey,  postage,  etc., 

exj>onses  of  secretary,         .        1^5  87 


S2,o02  oO 

Balance 1,484  6o 

$3,1KS7  15 

Which  conMsts  nf — 

Balance  to  the  credit  of  the 
Treasurer  in  the  Common- 
wealth National  Bank  of 
Philadelpliia,       .        .        .    1,480  21 

Cash  <in  hand.         .  .  4  44 


$1,484  6.1 


All  bills  due  by  the  Association  up  to  the  time  of  making 
up  this  Report  have  l)een  paid. 

The  expensi^s  during,  the  year  have  been  much  larger 
than  in  previous  years:  esj)ecially  in  printing  the  proceed- 
ings of  the  last  meeting,  and  the  sup})lemental  volume  con- 
taining the  debate  on  tlie  resolution  of  the  Committee  on 
Delays  in  the  Supreme  Court  of  the  United  States. 

The  balance  rcjuirted  at  tlie  end  <if  the  1st  year.  1S79.  was      .      ?^7:>4  S7 

'2d  18^0.      .         .        S-i.l  i»8 

:M  1S81,      .         .      l,2S*i47 

4th  ISSJ.     .         .      1.342  15 

.">th  18S:),  as  al)«»ve,  1,484  65 

Respectfully  submitted, 

FRANCIS  RAWLE, 

Treasurer. 
Audited  and  found  correct. 

Wm.  p.  Wells. 

Charles  Bokchkrling. 

Auditing  Committee. 
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MEMORANDUM. 


Tlie  Annual  Dinner  was  given  on  Friday  evening, 
Auu:ust  24tli,  at  the  Grand  Union  Hotel.  Edward  J. 
Phelps,  of  Vermont,  presided.  Over  one  hundred 
members   wc^re   i>resent. 


..s4 


CONSTITUTION. 


NAME    AND    OIUECT. 

Article  I. — This  Association  shall  be  known  as  "The 
American  Bar  Assc>ciation/'  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

(iUALlFICATION^    FOR    MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  mem])ei'ship 
of  this  Association  who  shall  be,  and  shall,  for  five  yeai-s 
next  preceding,  have  been,  a  mend)er  in  good  standing  of 
the  Bar  of  anv  state,  and  who  sh*ll  also  be  nominated  as 
hereinafter  provided. 

OFFICERS    AND    COMMITTEES. 

Article  III. — The  following  otticers  shall  be  elected  at  each 
Annual  Meeting  for  the  year  ensuing:  A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  successon); 
one  Vice-President  from  each  state;  aSecretarv;  a  Treasurer; 
a  Council,  consisting  of  one  member  from  each  state  (the 
Council  shall  be  a  standing  committee  on  nominations  for 
office);  an  Executive  Committee,  to  be  composed  of  the  Sec- 
retary and  Treasurer,  together  with  three  nu^mbers  to  l)e 
chosen  bv  the  Association,  one  of  whom  shall  be  Chairman 

of  the  committee. 

6  ( So  I 
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The  following  committees  shall  be  annually  appointed  by 
the  President,  for  the  year  ensuing,  and  shall  consist  of  five 
members  each : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications; 

On  Grievances. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purposes  of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  members  from  such  state,  to  be  annuallv  elect<)d,  shall 
constitute  a  Local  Council  for  such  state,  to  which  shall  be 
referred  all  applications  for  membership  from  such  state. 
The  Vice-President  shall  be,  ex  officio,  Chairman  of  such 
Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  sliall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report 
to  the  next  meeting  the  names  of  all  members  who  shall,  in 
the  interval,  have  died,  with  such  notices  of  them  as  shall, 
in  the  discretion  of  the  committee,  be  proper. 

It  sliall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory  to  report  the  deaths  of  members  within  the 
same  to  the  said  committee. 

ELECTION    OV   MEMBERS. 

Ahtk  LE  l\. — All  nominations  for  membership  shall  be 
made  bv  the  Local  Council  of  the  state  to  the  Bar  of 
which   the   persons  nominated  belong.     Such  nominations 
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must  be  traiismitted  in  writing  to  the  Chairman  of  tlie 
General  Council,  and  approved  by  the  Council,  on  vote  by 
ballot. 

The  General  Council  niav  also  nominate  members  from 
states  having  no  Local  Council,  and  at  the  Annual  Meeting 
of  the  Association,  in  the  absence  of  all  members  of  the 
Local  Council  of  any  st^te;  Pl^ovided,  That  no  nomination 
shall  be  considered  bv  the  (reneral  Council,  unless  accom- 
panied  by  a  statement  in  writing  by  at  least  three  mem- 
bers of  the  Association  from  the  same  state  with  the  person 
nominated,  or,  in  their  absence,  by  members  from  a  neigh- 
boring state  or  states,  to  the  eftect  that  the  person  nominated 
has  the  qualifications  required  by  the  Constitution,  and 
desires  to  become  a  member  of  the  Association,  and  recom- 
mending his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided,  That  if  any  member  demand  a  vote  upon  any 
name  thus  reported,  the  Association  shall  tlioreui)on  vote 
thereon  bv  ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot;  and  in  sucli  case  placing  the  word 
"  No "  against  any  name  or  names  ui)on  the  ticket  shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to 
defeat  an  election. 

Article  V. — All  members  of  the  Conference  adoi)ting 
the  Constitution,  and  all  persons  elected  by  them  uj)on  the 
recommendation  of  the  Committee  of  five  appointed  by  such 
Conference,  shall  become  members  of  tlie  Association  uj^on 
payment  of  the  annual  dues  for  the  current  year  herein 
provided  for. 
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BY-LAWS. 

Article  VI. — By-laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  by-laws,  which  shall  be  in 
force  until  rescinded  bv  the  Association. 


DUES. 

Article  VII. — Each  membier  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
to  exercise  any  privilege  of  membership  who  is  in  default. 
Such  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws.  Members  shall  be  en- 
titled to  receive  all  publications  of  the  Association  free  of 
charge. 

ANNUAL   ADDRESS. 

Article  VIII. — The  Presi<lent  sliall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he 
shall  communicate  the  most  noteworthy  changes  in  statute 
law  on  points  of  general  interest  made  in  tlie  several  states 
and  by  Congress  during  the  preceding  year.  It  shall  be  the 
duty  of  the  member  of  the  General  Council  from  each  state 
to  report  to  the  President,  on  or  before  the  first  day  of  May, 
annuallv,  anv  such  legislation  in  his  state. 


ANNUAL    MEETINGS. 


Article  IX. — This  Association  shall  meet  annuallv  in 
the  month  of  July  or  August,  at  such  time  and  place  a>  the 
Executive  Committee  may  select,  and  those  present  at  Mich 
meeting  slinll  constitute  a  quorum. 
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AMENDMENTS. 

Article  X. — This  Con.-titution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
Annual  Meeting,  but  no  such  cliange  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

('ONSTRUCTION. 

Article  X-I. — The  word  '' state ^^  wherever  used  in  this 
Constituton,  shall  bo  deemed  to  be  equivalent  to  state^ 
territory,  and  the  District  of  Columbia. 


BY-LAWS. 


MEETINGS   OF   THE    ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  aft^r 
each  Annual  Meeting,  shall  select  some  person  to  make  an 
address  at  the  next  Annual  Meeting,  and  not  exceeding  six 
members  of  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall 
be  as  follows: 

(a)  Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  (reneral  Council. 
(rf)    Reports  of  Secretary  and  Treasurer. 
(e)     Report  of  Executive  Committee. 
(/)     Reports  of  Standing  Committees : 

On  Jurisprudence  and  Law  Reform  ; 

On  Judicial  Administration  and  Remedial  Pro- 
cedure : 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  I^w ; 

On  Publications ; 

On  Grievances. 
{g)     Rei)orts  of  Special  Conmiittees. 
{h)     The  Nomination  of  Officers. 
(i)     Miscellaneous  Business. 
(j)     The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  pei^son  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session 
of  the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papei's  shall  be 
on  the  same  day,  or  at  such  other  time  as  the  Executive 
Committee  may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a 
time,  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Ea^cll  state  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  numljcr,  to  the  next  meet- 
ing of  the  Association.  In  states  w^iere  no  state  Bar  Asso- 
ciation exists,  anv  citv  or  countv  Bar  A.ssociation  mav 
ap[)oint  such  delegates,  not  exceeding  two  in  immber. 
Such  delegates  shall  be  entitled  to  all  the  privileges  of 
membership  at  and  during  the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  meml)ers 
of  the  Bar  of  any  foreign  country,  or  of  any  state,  who  are 
not  members  of  the  Association,  mav  be  admitted  to  the 
privileges  o/  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretarv.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the 
Annual  Meeting  shall  be  printed ;  but  no  other  address 
made  or  paper  read  or  presented  shall  be  printed,  except 
bv  order  of  the  Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association,  may  be  printed  Vjy  the  Committee  on  Pub- 
lications for  the  use  of  their  authors,  not  exc('e<ling  two 
hundred  copies  to  each  of  such  authors. 
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The  Secretary  and  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution, 
or  otherwise,  a  system  of  exchanges,  by  which  our  Transac- 
tions can  be  annually  exchanged  with  those  of  other  Asso- 
ciations in  foreign  countries  interested  in  jurisprudence  or 
governmental  affairs;  jnid  also  that  the  Secretary  exchange 
our  Tranmdlons  with  those  of  the  state  and  local  bar  asso- 
ciations; and  that  all  books  thus  acquired  be  bound  and 
deposited  in  the  charge  of  the  New  York  City  Bar  Associa- 
tion, subject  to  the  call  of  tliis  Association,  if  it  ever  desires 
to  withdraw  or  consult  them,  if  the  latter  association  agrees 
to  such  deposit. 

No  resolution  complimentary  to  an  officer  or  member  for 
any  service  performed,  ])aper  read,  or  address  delivered  shall 
be  considered  bv  the  Association. 

OFFICKKS    AND    COMMITTKES. 

Yll. — The  terms  of  office  of  all  officers  elected  at  any 
Annual  Meeting  shall  commence  at. the  adjournment  of 
such  meeting,  except  tlie  Coun(*il,  whose  term  of  office 
shall  commence  inunediately  upon  their  election. 

YIII. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  I  Publications,  within  thirty  davs  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  |)romptly  give  notice  to  the  persons 
appointed.  The  Connnittee  on  Publications  shall  be  ap- 
pointed on  the  first  day  of  each  meeting. 

IX. — The  Treasurer's  Rei)ort  shall  be  examined  and 
audit(Ml  amuially,  b(*fore  its  presentation  to  the  Associa- 
tion, by  two  members  to  bc^  ajjpointed  l)y  the  Chairman 
of  the  Execulive  Committee. 


President, 

CORTLAXDT  PARKER, 

Neirark,  New  Jersey. 

Skcretary, 

EDWARD  OTIS  HINKLEY, 

So.  43  North  Charleat  Street,  Baltimore,  Maryland. 

Treasi'rer, 

FRANCIS   RAAVLE, 
No,  402  Walnut  Street,  Philadelphia,  Pennsylvania. 

EXECVriVE  COMMITTEE.. 

LUKE  P.  POLAND,  *SV.  John^hury,  Vennont,  Chairman. 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 
WILLIA^I  ALLEN  BUTLER,  Nen-  York,  Neir  York. 

KX  OFFICIO. 

EDWARD  OTIS  HINKLEY,  Sec  rktary. 
FRANCIS  RAWLE,  Tkea.si'rer. 
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COUNCIL. 


Alabama, 

Arkansa^y 

Connecticut,  . 

Delaware, 

Distil  of  Columhia, 

Florida, 

Georgia, 

Illinois, 

Indiana, 

Iowa,     . 

Kentucky, 

Ixniimana, 

Maryland, 

Massachmeit^y 

Michigan, 

Minnesota, 

Missouri , 

Nebraska, 

New  Hampshire, 

Neiv  Jei'sey,   . 

New  Yorky     . 

North  Carolinay 

Ohio,     . 

Pennsylvania  y 

Rhode  Island, 

South  Carol i)ia, 

Tennessee,  y 

Texas,    . 

Vermonty 

llrginia, 

West  Virginia y 

Wisconsin  y     . 


David  Cloi^ton. 

M.  M.  COHN. 

Jkremiah  Halsey. 
Anthony  Higgins. 
j.  hubley  ashton. 
Charles  P.  C<)(7per. 
(Jeorcje  a.  Mercer. 
E.  B.  Sherman. 
Joseph  A.  S.  Mitchell. 
George  G.  Wright. 
J.  W.  Stevenson.     * 
Thomas  J.  Semmes. 
Henry  Stock  bridge. 
Edmcnd  H.  Bennett. 
William  P.  Wells. 
Hiram  F.  Stevens. 
James  O.  Broadhead. 
Charles  F.  Manderson. 
John  M.  Shirley. 
Jacob  We  art. 
Charli>)  a.  Peabody. 
Thomas  B.  Keogh. 
Edwin  P.  Green. 
Henry  Reed. 
Charles  S.  Bradley. 
Edward  McCrady,  Jr. 
Bedford  M.  Estes. 
T.  N.  Waul. 
Like  P.  Poland. 
LE(iH  R.  Page. 
Caleb  Bo<i(iEss. 
John  W.  Cary. 

(95) 


VICE-PRESIDENTS 


AXD 


MEMBERS  OF  LOCAL  COUNCILS. 


Alabama.— Vict'-Pivsi.lent,  1).  S.  THUY. 

Kocal    C.unril,    WALTER    L.    BRACiG.    LUTHER    R- 
SMITH,  DAVID  BUKLL,  GAYLORD  B.  CLARK. 

Arkansas. — Vice-President,  I'.  M.  ROSK. 

Local    Council,    JAMES    ('.   TAPPAN,    BEXJAMLX  T. 
DU    VAL. 

CoxNECTKiT. — Vice-Presiilent,  ALVAX  P.  HYDE. 

Loctil  Council,  LYMAN  I).  BREWSTER,  JOHXSOX  T. 
I'LAIT,  WASHIXcrrOX  F.  WILLCOX. 

* 

Dkl.\wark.— Vice-PrcMdent,  THOMAS  F.  BAYARD. 

L.Mal  (  nuncil,  KJNATICS  C.  (IRCBB. 

DisTHKT  OF  Coi.i  MHiA. — Vice-Proideut,  H.  H.  WELLS. 

Lo<:il  Council.— RICHARD  T.  MERRICK,  XATHANIEL 
WILSON. 

Florida.— Vice-Pre^i.lent.  EDWIX  M.  RAXDALL. 

LiH'al     C(;uncil.— CHARLES      W.     JOXES,     JOHN    C. 

COOPER. 

Geok(;ia.— Vice-Pivsident.  L.  X.  WHITFLE. 

Local  C..UU.  11,  X.  J.  HAMMOXD,  CHARLES  (\  JONES. 
Ji:..  R.  F.  LYOX,  WALTER  S.  CHISHOLM. 

luiNois.- Vice-PivH<lcnt.  C.  C.  BOXXEY. 

Local  Council.  CHARLES  DCXILVM/CiUSTAVE  KOER- 
NER.  R.  lUDDLE  ROBERTS.  ISAAC  X.  ARNOI^I^' 
WILLIAM   L.  <iK0SS. 
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Indiana.— Vice-President,  BENJAMIN  HAKRISON. 

Local  Council,  JOS.  E.  MtDONALD,  ROBERT  S.  TAY- 
LOR, ABRAM  AV.  HENDRICKS,  AZRO  DYER, 
TH0:MAS  F.  DAVIDSON. 

Iowa.— Vice-President,  GEORGE  G.  AVRKiUT. 

Local  Council,  OLRER  P.  STIIRAS. 

Ken-tlcky.— Vice-President,  WILLL\M  PRESTON. 

Local  CVmncil,  JOHN  W.  STEVENSON,  JOHN  MASON 

BROWN. 

• 
Louisiana —Vice-President,  F.  P.  POCHE. 

Local  Council,  CARLETON  HUNT,  THO>L\S  L.  BAYNE, 
JOHN  H.  KENNARD. 

Maine.— Vice-President,  NATHAN  WEP>I'>. 

Local  Council,  F.  A.  AN  ILSON,  0.  I).  BAKER. 

Maryland.— Vice-President,  SKIPAVITH  WILMER. 

Local  Council,  A.  LEO  KNOTT,  RICHARD  M.  VEN ABLE, 
CHARLES  J.  BONAPARTE.  JULIAN  J.  ALEX  A  NDER. 

Massachusetts.— Vice-President,  GEORGE  O.  SHATTUCK. 

Local  Council.  SYDNEY  BARTLEIT.  CHARLES  AV. 
CLH^FORD,  NATHANIEL  W.  LADD,  DANIEL  S. 
RICHARDSON. 

MicHir. AN.— Vice-President,  HENRY  B.  BROWN. 

Local  CV^uncil,  THOMAS  M.  COOLEY,  ROBERT  P. 
TOMS,  DON  M.  DICKINSON,  O'BRIEN  J.  AT- 
KINSON. 

Minnesota.— Vice-President,  GORDON  E.  COLE. 

Local  Council,  REUBEN  C.  BENTON,  JOHN  A. 
LOVELY,  HIRAM  F.  STEVENS. 

^Ilssissippi.— Vice-President,  LOCK  E.  HOUSTON. 

Local  Council,  R.  O.  REYNOLDS. 

Missouri.— Vice-President,  SHEPARD  BARCLAY. 

Local  Council,  HENRY  HITCHCOCK,  AVARAVICK 
HOUGH,  EDAVARD  C.  KEHR. 
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Xebrask-a.— Vice-President,  JAMES  M.  WOOL  WORTH. 

Local  Council,  ('HARLP:s  F.  MANDERSON. 

New  Hampshire.— Vice-President,  WILLIAM  S.  LADD. 

Loc^l  Council,  CLINTON  W.  STANLEY,  ALBERT  S. 
WAIT,  HENRY  B.  ATHERTON. 

New  Jersey.— Vice-President,  ANTHONY  Q.  KEASBEY. 

Ix)cal  (  ouncil,  WASHINGTON  B.  WILLIAMS, CHARLES 
BORC^HERLING,  R.  AVAYNE  PARKER. 

New  York.— Vice-President,  JOHN  F.  DILLON. 

I^)cal  Council,  EVERETT  P.  WHEELER,  BENJ.  A. 
WILLIS,  ROBERT  D.  BENEDICrT,  WM.  M.  EVARTS, 
N.  (\  MOAK,  EDWARD  F.  BULLARD,  JOHN  K. 
PORTER. 

NorthCarolixa.— Vice-President,  THOMAS  B.  KEOGH. 

Local  Council,  JAMES  E.  BOYD,  JOHN  N.  STAPLHIS. 

Ohio.— Vice-President,  RUFUS  KIN(4. 

Local  Council,  W.  W.  JOHNSON,  RICHARD  A.  HAR- 
RISON, HENRY  S.  NEAL,  HENRY  C.  RANNEY. 

Pennsylvania.— Vice-President,  GEORGE  W.  BIDDLPl 

Local  Council,  HENRY  GREEN,  GEORGE  SHIRAS,  Jr., 
HU(  JH  M.  NORTH,  ROBERT  E.  MONAGHAN,  WIL- 
LIAM A.  PORTER,  ANDREW  T.  McCLINTOCK. 

Rhode  Island.- Vice-President,  WILLIAM  P.  SHEFFIELD. 

I^)cal  (\)uncil,  BENJAMIN  F.  THURSTON,  ABRAHAM 
PAYNE. 

South  Carolina.— Vice-President,  HENRY  E.  YOUNG. 

I>>cal  Council,  C.  H.  SIMONTON,  ROBERT  W.  BOYD. 

Tennessee.— Vice-President.  ANDREW  ALLISON. 

Local  Council,  JOHN  M.  GAUT,  HENRY  T.  ELLETT, 
EDMUND  COOPER. 

Texas.— Vice-President,  R.  G.  STREET. 

Local  Council,  F.  S.  STOCKDALE,  W.  L.  CRAWFORD, 
JACOB  AVAELDER. 
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Vermont.— Vire-Presi<lent,  DANIEL  KORKKTS. 

Lotal  Council,  NOHMAN  PAUL,  WILLL\^I  H.WALKER. 

Virginia.— Vice-PreHiaent,  J.  HANDOLPH  TUCKEK. 

Local  Council,  WTLLTA^M   J.   ROBERTSON,   LEGH   R. 
PAGE. 

West  Vir(;inia.— Vice-President,  EDWARD  B.  KNIGHT. 

I^al     Council,    JOHN     A.     HUTCHINSON,     FRANK 
HEREFORD. 

Wis<oNsiN.— Vice-President,  SILAS  U.  PINNEY. 

Local  Council,  WILLIAM  F.  VILAS,  ALFRED  L.  CARY, 
EPHRAIM  MARINER. 


COMMITTEES. 


ON  JURISPRUDENCE  AND  LAW  REFORM. 

WILLIAM  ALLEN  BUTLER,  New  Yt>rk,  New  York. 

SIMEON  E.  BALDWIN,  New  Ilavon,  Connecticut.  I 

HENRY  IIITCIICHCK,  St.  I^niw,  Missouri.  i 

(tEOIKJE  tucker  IUSPIIAM,  Philadelphia,  Pennsylvauia.  '     I 

SKIPWITII  WILMER,  Baltimore,  Marvlanti.  i 

ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE.  , 

RUFUS  KIN<;,  Cincinnati,  Ohio.  i 

(JEORCiE  W.  BIDDLE,  Philadelphia,  Pennsylvania.  , 

lODWARD  J.  PHELPS,  Burlin|j:ton,  Vermont. 

RICHARD  T.  MERRK^K,  Wa.shinjrton,  District  of  Columbia.  , 

WALTER  B.  HILL,  Macim,  Georgia. 

ON  LECAL  EDUCATION  AND  ADMISSIONS  TO  THE  BAR. 

CARLETON  HUNT,  Now  Orleans,  Louisiana. 
HENRY  STOCKBRIDGE,  Baltimore,  Maryland. 
IT.  M.  ROSE,  Little  Rook,  Arkansiis. 
0E()R(;E  HOADLY,  (Mncimmti.  Ohio. 
EDMUND  11.  liENNElT.  Taunton,  Mjissiichusetts. 

ON  COMMERCIAL  LAW. 

THOMAS  J.  SEMMl'X  New  Orleans,  Louisiana. 
<;K0K(}E  a.  mercer,  Savammh,  Oeoi-jria. 
J.VMKS  T.  MIT(MIELL.  Philadol|)hia,  Pennsylvania.  | 

A.  J.  \  ANDEUPOEU.  New  York,   New  York. 
Wn.UL\M  J.  ROBERTSON.  Charlottesville,  Virginia. 

ON  INTERNATIONAL  LAW. 

THOMAS  M.  COOLEY,  Ann  Arhor,  Michigan. 
JOHN  W.  STEVENSON.  C<»vinjtnn,  Kentucky. 
JAMES  O.  BKOADHl.AD.  St.  Louis,  Missouri. 
JOHN  E.  WARl>.  New  York.  New  York. 
WILLIAM  M.  EVAUTS.  New  York,  New  Y'ork. 
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A.  Q.  KEAiSBKY.  Newark,  New  Jersey. 
CHARLES  S.  BRADLEY,  Providenee,  Rhode  Island. 
FRANCIS  RAWLE,  Pliiladelphia,  Pennsylvania. 
ANDREW  ALLLSON,  Nashville,  Tennessee. 
DANIEL  ROBERTS,  Burlington,  Vermont. 

ON  GRIEVAN(^ES. 

J.  RANDOLPH  TUCKER,  I^xin^rton,  Virjrinia. 

JAMES  S.  PIRTLE,  Louisville,  Kentucky. 

HENRY  JACKSON,  Atlanta,  (ieor^'ia. 

STEPHEN  W.  KELLOiiO,  AVaterbur>',  C<jnne(li<ut. 

WASHINGTON  B.  WILLIAAL^,  Jersey  Citv.  New  Jersey. 

ON  OBITUARIES. 

EDAVARD  O.  HINKLEY^  Baltimore,  Maryland. 
EVERF/n^  P.  WHEELER,  New  York,  New  Ynrk. 
HENRY  HITCHCOCK,  St.  I^uis,  MiKsouri. 
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Adams,  Sherman  \V., 
Aebert,  Talbot  J., 
Aldricii,  Charles  H., 
Allen,  Robert,  Jr., 
Allen,  Stillman  B., 
Alexander,  Julian  J., 
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Anderson,  Clifford, 
Appleby,  George  F., 
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Arnold,  Isaac  N., 
Arnold,  Michael, 
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Atiierton,  Henry  B., 
Atherton,  Thomas  H., 
Atkinson,  O'Brien  J., 
Ayer,  B.  F., 
Bacon,  Auoustus  0., 
Baer,  George  F., 
Bacot,  T.  W., 
Baker,  Ashley  D.  L., 
Baker,  Frederick  A., 
Baker,  John  H., 
Baker,  Orville  D., 
Baker,  William, 
Ball,  Daniel  H., 
Baldwin,  Charles  C, 
Baldwin,  G.  W.,. 
Baldwin,  Henry,  Jr., 
Baldwin,  Simeon  E., 
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Franklin,  La. 

Savannah,  Ga. 

Hartford,  Conn. 

Baltimore,  Md. 

Fort  Wavne,  Ind. 
.    Red  Bank,  N.  J. 

Boston,  Mass. 
.    Baltimore,  Md. 
.    Nashville,  Tenn. 
.    Macon,  Ga. 
.    Washington,  I).  ('. 

Williaiusport,  Pa. 

Chicajzo,  111. 
.    Philadelphia,  Pa. 

Washington,  D.  C. 

Na.shua,  N.  H. 

Wilkesharre,  Pa. 

Port  Huron,  Mich. 
.    Chicago,  111. 
.    Macon,  Ga, 

Reading,  Pa. 

Charleston,  S.  C. 

Gloversville,  N.  Y- 

Detroit,  Mich. 
.  •  Goshen,  Ind. 

Augusta,  Ga. 
.    Toledo,  O. 
.    Marquette,  Mich. 

Cleveland,  O. 

Boston,  Mass. 

Philadelphia,  Pa. 
.     New  Haven,  Conn. 
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Ballenger,  W.  p., 

BaKCLAY,  SlIEPARD, 

Barker,  Theodore  G., 
Barrow,  Pope, 
Bart  LETT,  Charles  L., 
Bart  LETT,  Sidney, 
Bate,  H.  R., 
Batsman,  J.  W.  B., 
Bayard,  Thomas  F., 
Bayne,  Thomas  L., 
Beasten,  (,-harles,  Jr., 
Bell,  C.  U., 
Benedict,  Uobert  1)., 
Benedict,  W.  8., 
Benet,  William  C, 
Benjamin,  M.  W., 
Bennett,  Edmind  H., 
Benton,  Reuben  C, 

BiDDLE,  GEORCiE  W., 

Bincjham,  Harry', 

BiSPHAM,  GEORCiE  TuCKER, 

Bishop,  RoBEirr  R., 
Black,  J.  (\, 
Black,  J.  C.  C^     . 
Blanc,  Samuel  P., 
BociiiEss,  Caleb,    . 
Bonaparte,  Charles  J., 
Bond,  8.  R., 

BC3NNEY,  C.  C, 

BoRC'iiERLiNCi,  Charles, 
Boyd,  James  E.,   . 
Boyd,  Robert  W., 
Bradley,  Charles  S., 
BRAGc.i,  Walter  L., 
Braley,  Henry  K., 
Breaux,  G.  a.,     . 
Brec'k,  Charles  Du  Pont, 
Breckenridge,  Samuel  M., 

BreC  KINRIDGE,  Wm.  C.  P., 

Bredin,  James,     . 
Brewstp:r,  Lyman  D., 
Brice,  a.  G., 


Galvc'stDH,  Tex. 
St.  Louis,  Mo. 
Cliarlest  »i),  S.  C. 
Athc:?iis,  Ga. 
Mac'on,  <ia. 
Boston,  Mass. 
Covington,  Tenn. 
Liiniaster,  Pa. 
Wilmin»rton,  Del. 
New  Orleans,  JjSl. 
Baltinio^-e,  Md. 
Lawrence,  Mass. 
New  York,  X.  Y. 
New  Orleans,  I^i. 
Abbeville,  8.  C. 
Little  R(»ck,  Ark. 
Taunton,  Mass. 
Minneapolis,  Minn. 
Philadelphia,  Pa. 
Littleton,  N.  H. 
PhiUidelphia,  Pa. 
Boston,  Mass. 
Danville,  111. 
AugiLsta,  Ga. 
New  Orleans,  La. 
Clarksburg,  W.  Va. 
Baltimore,  Md. 
Washington,  D.  C. 
Chicairo,  111. 
Newark,  N.  J. 
Greensboro,  N.  C. 
Darlington,  S.  C. 
Providence,  R.  I. 
Montgomery,  Ala. 
Fall  River,  Mass. 
New  Orleans,  La. 
ScTanton,  Pa. 
St.  Louis,  Mo. 
Lexington,  Ky. 
Butler,  Pa. 
I>aul)ury,  C^mn. 
New  Orleans,  1^. 
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Bridgers,  Jo]in  L.,  Jr., 
Bristow,  Benjamin  H., 
Broadhead,  James  0., 
Brooks,  Francis  A., 
Brown,  Henry  B., 
Brown,  John  C, 
Brown,  John  Mason, 
Brown,  Sebastian, 
BRUNDA(iE,  A.  R., 

Brush,  Charles  II., 
Bryan,  James  W^, 
Buck,  J.  Jay, 
Buckner,  B.  F.,    . 
BuELL,  David, 
BULLARD,  E.  F.,     . 

Bullock,  A.  G.,    . 
Burke,  Stevenson, 
Burnett,  Henry  L., 
BuRNHAM,  Henry  E., 
Butler,  John  M., 
Butler,  Wm.  Allen, 
Butler,  Wm.  Allen,  Jr. 
Campbell,  James  B., 
Campbell,  John  A., 
Carroll,  William  II., 
Cary,  Alfred  L., 
Cary,  John  W.,    . 
Cary,  Melbekt  B., 
Chandler,  Alfred  D., 
Charlton,  Walter  G., 
CHp:RRiNnTON,  Thomas, 
Chisholm,  Walter  S., 
Clark,  Gaylord  B., 
Clark,  James  Oliver, 
Clark,  Thomas  Allen, 
Cleaves  Nathan, 
Clifford,  CHAKLf>i  W., 
Cloi*T()N,  David, 
CoHN,  M.  M., 
Cole,  Gordon  E., 
Cole,  W.  L., 
Cooley,  Thomas  M., 


Tarboro,  N.  C. 
New  York,  N.  Y, 
St.  Louis,  Mo. 
Boston,  Mass. 
Detroit,  Mich. 
Pulaski,  Tenn. 
Louisville,  Ky. 
Baltimore,  Md. 
Wilkesbarre,  Pa. 
New  York,  N.  Y. 
Conngton,  Ky. 
Emporia,  Kan. 
Lexington,  Ky. 
Greenville,  Ala. 
Saratoga  Springs,  ?^-  ^' 
Worcester*,  Mass. 
Cleveland,  O. 
New  York,  N.  Y. 
Manchester,  N.  H- 
Indianapolis,  Ind. 
New  York,  N.  Y. 
New  York,  N.  Y. 
Charleston,  S.  C. 
New  Cumberland,  ^^ ' 
Memphis,  Tenn. 
Milwaukee,  Wis. 
Milwaukee,  Wis. 
Milwaukee,  Wis. 
Boston,  Mass. 
Savannah,  Ga. 
Ironton,  O. 
Savannah,  Ga. 
Mobile,  Ala. 
New  York,  N.  Y. 
New  York,  N.  Y. 
Portland,  Me. 
New  Bedford,  MasJ^- 
Montgomery,  Ala. 
Little  Rock,  Ark. 
Faribault,  !Minn. 
Parkersburg,  W.  Va- 
Ann  Arlwr,  Mich. 


ALPHABETICAL  LIST  OP  MEMBERS. 


105 


Collier,  M.  Dwight, 
Collins,  Patrick  A., 
Colston,  Edward, 
Cooper,  C.  P., 
Cooper,  Edmund, 
Cooper,  John  C, 
Cooper,  William  F., 
CowEN,  John  K., 

V/OX,   O.   o., 

Craighead,  S., 
Crapo,  William  W., 
Crawford,  George  L., 
Crawford,  W.  L., 
Cross,  E.  J.  D.,     . 
Crowell,  Charles  E., 
CuLLoiA,  Shelby  M., 
CuMMiNG,  Joseph  B., 
Cunningham,  Henry  C, 
Currier,  Frank  D., 
Curtis,  Benjamin  Robbins, 
Curtis,  Julius  B., 
Dargan,  E.  Keith, 
Darling,  Edward  P., 
Darling,  J.  Vauohan, 
Darlington,  Joseph  J., 
Daugherty,  M.  a., 
Davidson,  Thomas  F., 
Davidson,  William  A., 
Davie,  George  M., 
Davis,  David, 
Davis,  John  J.,    . 
Davison,  Charles  A., 
Deady,  M.  p., 
Dent,  Thomas, 
DenIcgre,  George, 
Desty,  Robert, 
Dickinson,  Don  M., 
Dickinson,  M.  F.,  Jr., 
Dickinson,  S.  Meredith, 
Dillon,  John  F.. 
dorsheimer,  william, 
DU  Bignon,  Fleming  G., 


St.  Louis.  Mo. 
Boston,  Mass. 
Cincinnati,  O. 
Jacksonville,  Kla. 
Shelhvville,  Tcnn. 
Jacks(»nvillo,  Fla. 
NaHhvillc,  Tenn. 
Baltimore,  Md. 
New  York,  N.  Y. 
Pavton,  O. 
New  Bedford,  ^lass. 
Philadelphia,  Pa. 
Dallas,  Tex. 
Baltimore,  Md. 
New  York,  N.  Y. 
Springfield,  111. 
Augusta,  Ga. 
Savannah,  Ga. 
E.  Canaan,  N.  H. 
Bo.ston,  MaRs. 
Stamford,  Conn. 
Darlingt^.n  C.  H.,  S.  C. 
Wilkesbarre,  Pa. 
Wilkesbarre,  Pa. 
Washin^tt^n,  D.  C. 
Columbus,  O. 
CovinKt(»n,  Ind. 
Cincinnati,  O. 
Louisville,  Ky. 
Bloomington,  111. 
Clarksburg,  AV.  Va. 
New  York,  N.  Y. 
Portland,  Oregon. 
Chicago,  III. 
New  Orleans,  La. 
.St.  Paul,  Minn. 
Detroit,  Mich. 
Boston,  Mass. 
Trenton,  N.  J. 
New  York,  N.  Y. 
New  York,  N.  Y. 
Milledgeville,  Ga. 
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I)ri)LKY,  James  M., 
DiFFiKLD,  Henry  M.. 

DrNlIAM,  ('HAULFi*, 

Dr  Val,  Benjamin  T„ 
Dyer,  Azho, 
Eaton,  Siieijbvrne  B., 
Earle,  William  E., 
Edsall,  James  K., 
Edwards,  B.  S.,    . 
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Farrar,  Eixjar  H., 
Fekjhan,  John  W., 
Fellows,  Joseph  W., 

FeNTR  1'>W<,   J  A  M  ES, 
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Fisher,  AVilliam  A., 
Flemming,  Jamus, 

FORBISH,  (7E0K(;E  S., 

Force,  Mannincj  F., 

F<KSTER,    DwiCiHT, 
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Franklin,  Thomas  E., 
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FiLToN,  Mai?shall, 
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Gantt,  Thomas  T., 
Garne'it,  Henry  Wise, 
(tarrard,  William, 
Garretson,  a.  Q., 
Gaston,  William, 


Johnstown,  N.  Y- 
Detroit,  Mich. 
Genesee,  111. 
Fort  Smitli,  Ark. 
Evaneville,  Ind. 
New  York,  N.  Y- 
Washinjrton,  D.  O. 
(Iiicago,  111. 
Sprinj^field,  111. 
Memphis,  Tenn. 
Lancaster,  Pa. 
New  York,  N.  Y- 
Salem,  Mass. 
Duluth,  Minn. 
Memphis,  Tenn. 
New  York,  N.  Y. 
Indianapolis,  Ind- 
Savannah,  Ga. 
New  Orleans.  I.a. 
EmjK)ria,  Kan. 
^lanchester,  X.  H. 
Bolivar,  Tenn. 
Cincinnati,  O. 
Indianapolis,  hul. 
Baltimore,  Md. 
Jersev  Citv,  N.  J. 
Boston,  Mass. 
Cincinnati,  O. 
Boston,  Ma,ss. 
New  York,  N.  Y. 
Taunton,  Mass. 
Lanca2<ter,  Pa. 
Memphis,  Tenn. 
Boston,  Ma«s. 
AVestfield,  Mass. 
Denton,  Tex. 
St.  iKiuis,  Mo. 
St.  Louis,  Mo. 
Washington,  P.  C. 
Savannah,  CJa. 
Jersev  Citv,  N.  J. 
Btiston,  Mass. 
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Gates,  Q.  A., 
Gaut,  John  M.,    . 
GiLBEKT,  Lyman  D., 
G1LLI8,  James  A., 
GiLMORE,  Thomas, 
GOBLE,  L.  iSpencer, 
Goodwin,  Frank, 
Gorman,  Charles  E., 
GoiLD,  A.  P., 
Gould,  O.  B., 
Gresham,  Walter, 
Grksham,  Walter  Q., 
Granger,  M.  M., 
Green,  Edwin  P., 
Green,  Henry,    . 
Gregory,  J.  C,     . 
Griffin,  Levi  T., 
GiNCKEL,  Lewis  B., 
Griswold,  Seneca  O., 
Groesbec'K,  William  S. 
Gross,  Joseph  P., 
Gross,  William  L., 
Grubb,  Ignatius  C, 
Guthrie,  Georcje  W., 
Hahn,  William  J., 
Hale,  Matthew, 
Hall,  John  J., 
Halsey,  Jeremiah, 
Hamersley,  William, 
Hamilton,  Alexander, 
Hamilton,  George  Earn 
Hamilton,  John  M., 
Hammond,  N.  J., 
Hammond,  William  G., 
PL\ndley,  John, 
Handy,  John  H., 
Hanna,  John  F., 
Harrisox,  Benjamin, 
Harrison,  Richard  A., 
Haskell,  Thomas  H., 
Hatheway,  Simon  W., 
Hay,  Malcx>lm,    . 


est, 


Wilkesbarre,  Pa. 
.    Nashville,  Tenn. 

Harrisbuiv,  Pa. 

Salem,  Mass. 
.    New  Orleans,  La. 
.     Newark,  N.  J. 

Boston,  Mass. 

Providence,  R.^J. 

Thomaston,  Me. 

Winona,  Minn. 
.    Galveston,  Tex. 

In(liana}>olis,  Ind. 

Zanesville,  O. 
.     Akron,  0. 
.     Kaston,  Pa. 
.    Madison,  Wis. 

Detroit,  Mich. 
.     Dayton,  O. 
.    (  leveland,  O. 
.    Cincinnati,  0. 
.     Philadelphia,  Pa. 

Springfield,  111. 

Wilmington,  Del. 
.     Pittsburg,  Pa. 
.     ^linneapolis,  Minn. 
.     Albany,  N.Y. 
.     Akron,  O. 
.     Norwich,  Conn. 
.     Hartford,  Conn. 
.     Petersburg,  Va. 
.     Washington,  D.  C. 
.    Sj>ringfield,  111. 

Atlanta,  Ga. 

St.  I^ouis,  Mo. 
.     Scr^nton,  Pa. 

lialtimore,  Md. 
.     Washington,  D.  C. 
.    Iudiana{H>]is,  Ind. 
.     C(»limibns,  O. 

Portland,  Me. 
.  Boston,  Mass. 
.     Pittsburg,  Pa. 
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Hemphill,  Joseph, 
Henderson,  J.  B., 
Hendricks,  A.  AV., 
Hendricks,  Thomas  A., 
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Hill,  Walter  B., 
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Hinckley,  Lyman  G., 
Hitchcock,  Henry, 
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Hoffman,  Charles  W., 
Holmes,  George  F., 
Hooker,  David  G., 
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Horner,  John  J., 
Hough,  Warwick, 
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Isaacs,  M.  S., 
Jackson,  Henry, 
Jenkins,  James  G., 
Jewett,  Hugh  J., 
Johnson,  Ed(jar  M., 
Johnson.  William  W., 


Dayt4)n,  O. 

Boston,  Mass. 
.    West  Chester,  Pa. 
4    St.  Lcjiiis,  Mo. 
.    Indianapolis,  Ind.  * 
.    Indianapolis,  Ind. 
.    Jersey  City,  N.  J. 
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.    Milwaukee,  Wis. 

Indianapolis,  Ind. 
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.    Aberdeen,  Miss. 
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.    New  Orleans,  La. 

Oxfonl,  Miss. 

Bosti)!!,  Mass. 
.    Green  Bay,  Wis. 

Philadelphia,  Pa. 
.    New  Orleans,  La. 

Boston,  Mass. 
.     New  York,  N.  Y. 
.    Parkersburg,  W.  Vb^ 

Hartford,  Conn. 
.    New  York,  N.Y. 
.    Atlanta,  Ga. 
.    Milwaukee,  Wis. 
.    New  York,  N.  Y. 
.    Cincinnati,  0. 
.    Ironton,  O. 
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Johnson,  William  E., 
Johnston,  James  M., 
Johnston,  Sanders  W., 
Jones,  Charles  C,  Jr., 
Jones,  Charles  W., 
Jones,  Isaac  D.,   . 
JoNBS,  Leonard  A., 
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JuDsoN,  Frederick  N., 
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Kellocjcj,  Stephen  W., 
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Ke<xih,  Thomas  B., 
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Kinney,  Thomas  T., 
Kirchner,  Otto, 
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Knott,  A.  Leo,     . 
KoERNKR,  Gust  AVE, 
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Lamberton,  C.  L., 
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Lawrence,  L.  L., 
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Woodstock,  Vt. 
Washington,  D.  C. 
Washington,  D.  C. 
Augusta,  Ga. 
Pensacola,  Fla. 
Baltimore,  Md. 
Boston,  Mass. 
Cincinnati,  O. 
St.  Louis,  Mo. 
Newark,  N.  J. 
Newark,  N.  J. 
St.  Louis,  Mo. 
Waterbury,  Conn. 
New  Orleans,  La. 
Detroit,  Mich. 
Greensboro,  N.  C. 
Utica,  X.  Y. 
Cincinnati,  O. 
Waterbury,  Conn. 
Newark,  N.  J. 
Detroit,  Mich. 
Charleston,  W.  Va. 
Baltimore,  Md. 
Belleville,  111. 
Akron,  O. 
New  Orleans,  La. 
Wilkesbarre,  Pa. 
Boston,  Mass. 
Lancaster,  N.  H. 
Wilkesbarre,  Pa. 
Washington,  D.  C. 
Kansas  City,  Mo. 
Baltimore,  Md. 
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New  Bedford,  Man**- 
ChicafTf),  111. 
Cleveland,  O. 
Baltimore,  31<l. 
New  York,  N.  Y. 
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>(.<"bai>v.  Kim-Akn,  Ji 
Mr<:iu..)L<ni,.IoHs-G. 
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McinpliiH.  Tciir 
ll-.livar.  Tenn. 
Ni-w  Y'irit,  X.  " 
('(ivinjrton,  Itirl 
J•....^.lJk.■,!,«i.■, 
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Parker,  R.  Waynk, 
Patterson,  C.  Stuart, 
'  Paul,  Xorman,     . 
Payne,  Abraham, 
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Peabody,  Charles  A.,  Jr., 
Pe(  KHAM,  Francis  B.,     . 
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.  New  York,  N.  Y. 
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sommerville,  j.  b., 
Southard,  Charles  B., 
Spatldinc;,  John, 
SpRA(jrE,  E.  C,     . 
Speir,  Gilbert  M.,  Jr., 
Stanley,  Clinton  W., 
Stanton,  Lewis  E., 
Staples,  John  X., 
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(?LARK,   GaYIX)RD  B., 

Clopton,  David, 
Moore,  George  F., 
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Troy,  D.  S., 

ARKANSAS. 

Bknmamin,  M.  W., 
CoiiN,  M.  M., 
Dr  V'al,  Benjamin  T., 
Horner,  John  J., 
Moore,  John  M., 
Rose,  U.  M., 
Tappan,  James  C, 
Thweatt,  p.  0., 
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Adams,  Sherman  W., 
Baldwin,  Simeon  E., 
Brewster,  Lyman  D., 
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KiNCJSBURY,  Frederick 
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Little  Roclc. 
Fort  Sinitln- 
Helena. 
Little  Roc-l^- 
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Hartford- 
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Hartford - 
Waterbury' 
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Norwich. 
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Meloy',  William  A., 
Merrick,  Richard  T.,   . 
Morris,  M.  F.,    . 
Morse,  A.  Porter, 
Murphy,  D.  F.,    . 
Selden,  John,    . 
Wells,  II.  H., 
Wilson,  Nathaniel, 

FLORIDA. 

Cooper,  C.  P., 
Cooper,  John  C, 
JoNF3,  Charles  W., 
Randall,  E.  M., 


Litchlield. 
Hartford. 
N^w  Haven. 
New  Haven. 
Hartford. 
Deep  River. 
Litchfield. 


Wilmington. 
Wilmingt<jn. 
Wilmington. 


Wa.sliington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Wa.shington. 
Washington. 
Washington.* 
Washington. 
Washingt<jn. 
Wanhington. 
Washington. 
Wa.shington. 
Washington. 
VV'a.shington. 
Washington. 
Washingt^>n. 
Washington. 
Washington. 
Washington. 


Jacksonville. 
Jacksonville. 
Pensa€ola. 
Jacksonville. 


I-  ^ 
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GEORGIA. 

Adams,  Samuel  B., 
Anderson,  Clifford, 
Bacon,  Augustus  0^ 
Barrow,  Pope,    . 
Bartlett,  Charles  L., 
Black,  J.  C.  C,  . 
Charlton,  Walter  G. 
Chisholm,  Walter  S.,. 
CuMMiNG,  Joseph  B., 
Cunningham,  Heury  C 
du  Bignon,  Fleming  G. 
Falligant,  Robert, 
Garrard,  William, 
Hammond,  N.  J., 
Hill,  Walter  B., 
Jackson,  Henry, 
JoNBS,  Charles  C,  Jr. 
Lawton,  Alexander  R 
Lyon,  R.  F., 
Mack  ALL,  William  W. 
Meldrim,  p.  W., 
Mercer,  George  A., 
Miller,  Frank  H., 
Owens,  George  W., 
Tompkins,  Henry  B., 
West,  Charles  N., 
Whittle,  L.  N., 

ILLINOIS. 

Arnold,  Isaac  X., 
Ayer,  B.  F., 
Black,  J.  C, 
Bonney,  C.  C,     . 
CuLLOM,  Shelby  M., 
Davis,  David, 
Dent,  Thomas,    . 
Dunham,  Charles, 
Edsall,  James  K., 
Edwards,  B.  S., 
Gross,  William  L., 
Hamilton,  John  M., 


Jr., 


Savannah. 

Matx)n. 

Macon. 

Alliens. 

Macon. 

Augusta. 

Savannah. 

Savannali. 

Auf^ista. 

Savannah. 

Milledgeville. 

Savannah. 

Savannah. 

Atlanta. 

Macon. 

Atlanta. 

Augusta. 

Savannah. 

Macon. 

Savannah. 

Savannah. 

Savannah. 

Augusta. 

Savannah. 

Atlanta. 

Savannah. 

Mac'on. 


Chicago. 

Chicago. 

Danville. 

Chicago. 

Springfield. 

Bloomington. 

Chicago. 

Geneseo. 

Chicago. 

Springfield. 

Springfield. 

Springfield. 
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KANSAS. 


Buck,  J.  Jay, 
Feighan,  John  W., 
Stillwell,  L.,     . 


KENTUCKY. 


BhK(  KKNRIIXiE,  Wm.  C.  p., 

Brown,  John  Mason, 
Bryan,  James  W., 

BlCKNER,  B.  F., 

Davie,  GEoRCtE  M., 
MooRK,  J.  Z., 

PiRTLE,  JaMFS  S., 

Preston,  William, 
SroiT,  C.  S., 
Stevenson,  John  W., 
Thornton,  A.  R., 
Traiu'e,  K.  F., 
WiLUSoN,  A.  E.,  . 


Emporia. 
Ein]X)ria. 
Osage  ^liHsion. 


'Lexinjfton. 

Ix)ui8ville. 

Covington. 

Lexington. 

Ijouisville. 

Owensboro. 

Louisville. 

Le.vinjrton. 

Lexington. 

Covington. 

I^exington. 

I^niisville. 

liOuisville. 


LOUISIANA. 


AcKLEN,  Joseph  H., 
Bayne,  Thomas  L., 
Benedkt,  W.  S., 
Blanc,  Samiel  P., 
Brkaix,  ii.  A.,    . 
Brue,  a.  G., 

PKNEliRE,  GeoROE, 
KaRRAR,  ElHiAR  H., 

(tilmore.  Thomas, 
H*nvR,  W.  W., 
llrxT,  CARLvrroN, 
Kennaro,  John  H., 
RRrnscHNiTT,  Ernest  B., 
LKt;ENi>RE,  Jamfx. 
M<  Caleb,  E.  Howard. 
Mkkku  K,  Edwin  T., 
Miller,  H.  C,     . 

P\R1>KK,  l>ON  A., 
P»H"HK,  F.  P., 
Skmmj>i.  TlloM  VS  J., 


.  Franklin. 

.  New  <  )rleans. 

.  New  Orleans. 

.  New  Orleans. 

.  New  Orleans. 

.  New  Orleans. 

.  New  ( Orleans. 

.  New  Orleans. 

.  New  Orleans. 

.  New  Orleans. 

.  New  Orleans. 

.  New  C>rleans. 

.  New  Orleans. 

.  New  (>rleanj«. 

.  New  Grle;ins. 

.  New  i  Orleans. 

.  •  New  Orleans. 

.  New  i  )r loans. 

.  St.  Janu's. 

.  New  i  h■lean^- 
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MASSACHUSETTS-Contmued 

1 

Bell,  C.  U.,         . 

.    lAwrenoe. 

Bennett,  Edmund  H.,    . 

.    Taunton. 

Bishop,  Robebt  R., 

.    Boston. 

Braley,  Henry  K., 

.    Fall  River. 

Brooks,  Francis  A., 

Boston. 

Bullock,  A.  G.,             .           .           . 

.    Worcester. 

Chandler,  Alfred  D., 

.    Boston. 

Clifford,  CHARtiss  W., 

.    New  Bedford. 

Collins,  Patrick  A.,     . 

.    Boston. 

Crapo,  William  W.,     . 

,    New  Bedford. 

Curtis,  Benjamin  Bobbins, 

Boston. 

Dickinson,  M.  F.,  Jr.,    . 

.    Boston. 

Endicott,  William  C,  . 

.    Salem. 

FoRBUSH,  George  S.,      . 

.    Boston. 

Foster,  Dwioht, 

.    Boston. 

Fox,  William  H., 

.    Taanton. 

Fuller,  Henry, 

.    Westtield. 

French,  William  B., 

.    Boston. 

Gaston,  William, 

.    Boston. 

GiLLis,  James  A.,           .           .           . 

.    Salem. 

Goodwin,  Frank, 

.    Boston. 

Hath Bw  AY,  Simon  W.,  .           , 

.    Boston. 

Hemenway,  Alfred, 

Boston. 

Howe,  Archibald  M.,  . 

.     Boston. 

Hubbard,  Charles  Eustib, 

Boston. 

HuRD,  Francis  W., 

.    Boston. 

Jones,  Leonard  A., 

.     Boston. 

Ladd,  Nath.  W., 

.    Boston. 

Marshall,  Joshua  N.,  . 

Lowell. 

Marston,  George, 

.     New  Bedford. 

Merwin,  Elias, 

Boston. 

Munroe,  William  A.,    . 

Boston. 

Muzzey,  Henry  W.,       . 

.     Boston. 

Myers,  James  J., 

.    Boston. 

Putnam,  Henry  W., 

.    Boston. 

Richardson,  Daniel  S., 

Lowell. 

Richardson,  George  F., 

Lowell. 

Russell,  William  G.,    . 

Boston. 

Sears,  Philip  H.,           .           .           . 

.    Boston. 

Shattu<'k,  George  0.,   . 

.    Boston. 

Smith  Chauncey, 

.    Boston. 

MASSAfHrstrrrs— Continued- 
Sfii'TMAKD,  Charles  B., 
Sp.ifM>iN<i,  John, 
Stevexb,  Gborrb, 

PrrmEV,  MOHRFIBLD, 

Storwiw,  Jambb  J., 
Swirr,  M.  G.  B., 
Tbeadivki-l,  John  P., 
X'siiER,  EnwABo  Prbbton, 

WaBNKH,  JliSEPH  B., 


Atkixbon,  O'Brien  J., 
Baker,  Frbdgrice  A., 
Bau.,I)aniblH., 
Bboun,  HenbyB., 
CooLBV,  Thomab  M., 

DlCKINHON,  DonM., 
Dl-FflBLD,  HbKRY  M., 

Griffin,  Levi  T.,   . 
Kent,  Charles  A., 
KiRciiNER,  Otto, 
MBi>i>Ai<iH,  Elijah  W. 

BotiEVN,  Thbodobe, 
RufHELL,  Alfred, 
Tons,  Robert  P., 
Walkeh,  Charles  J., 
Weaikkk,  Thom.u  a.  E. 
Wei-ij*,  William  P. 


Bektiin,  Reuben  C, 
C(>LK,  Gordon  E., 

DtSTV.    K<)BEBT, 
ENSHiN,  JOBIAH  D., 
GOVI-I..  O.  B.,         . 

Hah\,  William  J., 
Levi,  Albert  L.. 
I^iVEi.v,  John  A,, 
Marsh,  Favkite, 
SANimnN,  John  B., 
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MINNESOTA— Continued. 

Sanhokn,  Walter  H., 
Searles,  Jasper  X., 
Stevens,  Hiram  1^., 

WiLLlSTON,  W.  C, 
AViLsoN,  Thomas, 

« 

YorN<;,  Gp:or<;e  B., 


St,  Paul. 
Stillwater. 
St.  Paul. 
Redwinjr. 
Winona. 
St.  Paul. 


MISSISSIPPI. 


Uoi'sToN,  Lock  E., 
Howry,  Charles  B., 
LEKiii,  Joseph  E., 
McFarland,  Baxter, 

^RR,  (J  •  ..i\ .,  . 

Reynolds,  R.  0., 
Sims,  W.  H., 
AVniTFiELi),  F.  E., 


Aberdeen. 

Oxford. 

Columbus. 

Aberdeen. 

Columbus. 

Aberdeen. 

Columbus. 

C-orinth. 


MISSOURI. 


Barclay,  Shepard, 
BREcKiNRiixiE,  Samuel  M., 
Broadhead,  Jambs  0., 
Collier,  M.  Dwight, 
Galt,  Smith  P., 
Gantt,  TnoM.\s  T., 
Hammond,  William  G., 
Henderson,  J.  B., 
Hitchcock,  Henry, 
Hor(iH,  Warwick, 
Judson,  Frederick  N., 
Kehr,  Edward  C, 
Lathrop,  Gardiner, 
^fADiLL,  Georc.e  a., 
^Mi'NFORD,  James  E., 
Noble,  John  W., 
Shippen,  Joseph, 
Thomi»son,  Seymour  D., 
ToRREY,  Jay  L., 
With  ROW,  Jami-s  E., 


St.  I^>uis. 
St.  Louis. 
St.  I^niis. 
St.  Louis. 
St.  Louis. 
St.  Louis. 
St.  r^Hiis. 
St.  Ivniis. 
St.  Louis. 
Jeft'ers«)n  City. 
St.  Louis. 
St.  L»nis. 
Kansiis  City. 
St.  I^)uis. 
St.  Louis. 
St.  Louis. 
St.  Liiuis. 
St.  Linus. 
St.  L<iuis. 
St.  Louis. 


MEMBRRS. 

NEBRASKA. 

Mamierscjn,  Chabi-esF Omaha, 

\V<.<.LH-„RTH,  J.  M.,        ....    Onialin. 

NEW  HAMPSHIRE, 

Athekton,  Hesrv  B,,    ,                                 ,    Nashua, 

BivGirAM,  Harry, 

Littletcn. 

Hi-nxKAM,  Henry  E., 

Manchester. 

f  iRRiER,  Fbask  D., 

E.  Canaan. 

Fei,L(iw9,  Joseph  W., 

MancheHter. 

I.,u.i.,  William  S., 

Lancaster. 

M,ui»ros,  Oilman, 

Exeter. 

MmHELL.  John  M., 

Concord. 

Pike,  Albtis  F,, 

Franklin. 

SHIRLB1-,  Jous  M., 

An<tover. 

Staslev,  Clinton  W,, 

MancheBter. 

Wait,  Alberts,, 

Nenimrl. 

NEW  JEKSKY. 


Ali.kn,  RoflBBT,  Jr., 

BoR<'IIERLING,  ChaRLEB, 
DiCKlNMDN.  a.  MeBEDITJI 

Flehming,  James, 
Garretson,  a.  Q., 
G'JBLK,  L.  Spencer, 
Keaxbev,  Anthosv  Q, 
Keasbkv,  Georqe  M., 
MiCakter,  Thoh as  N., 


Pahkf 

R,R.  Wayne.       . 

Ranix 

LPS,  Joseph  F,,   , 

RiniE 

.Aiolstl-bG,,    , 

SCIIEN 

K,  Abrau  v.,      , 

Shipm 

.V.J.  G.,  . 

Tebse, 

Frederick  H.,    . 

Yrede 

sBiRGH,  Jambs  B. 

\n.«n 

Garb^t  D.  W., 

Red  Bank. 

Newark. 

Trenton. 

JerHcy  City. 

Jenwy  t'ily. 

Newark. 

Newark. 

Newark. 

Newark, 

Newark, 


-  Citv. 


Trenli.n. 
New  Brunsw 
Belvidere. 
Newark. 
Jerspy  City. 
Trenlon. 

Newark. 


\-  Citv. 


Treiiliiii, 
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l^^EW  YOKK. 

Baker,  Ashley  D.  L., 
Bkxedkt,  Robert  I)., 
Brlhtow,  Benjamix  H., 
Bri'sh,  Charles  IL, 

BlLLARD,  E.  F., 

BrRjfETT,  Henry  L., 
BiTLEB,  Wm.  Allen, 
Bi'TLER,  Wm.  Allen,  Jr. 
Clark,  Jamek  Oliver, 
Clark,  Thomas  Allen, 

C<>X,  S.  D., 

Orowell,  Charlbb  E., 
Davison,  Charles  A., 
Dillon,  John  F., 
Dorsheimer,  William, 
Dudley,  James  M., 
Eaton,  Sherburne  B., 
Emott,  Ja.m»<,    . 
Evarts,  William  M., 
Fox,  ArsTEN  G., 
Hale,  Matthew, 
HvTtHiNs,  Waldo, 
Isaacs,  M.  S., 
Jewett,  Hr<JH  J., 
Kernan,  Francis, 
Leei>s,  Charles  C, 
Maikarland,  W.  W., 
Mathews,  Albert, 
Moak,  N.  C., 
Nash,  Stephen  P., 
Nelmon,  Homer  A., 
NicoLL,  DeLancey, 
Olmstead,  Aaron  B., 
Parker,  Alton  B.. 
Parker,  Amasa  J., 
Pea  BODY,  Charles  A., 
Pea  BODY,  Charles  A.,  Jr., 
Pheli's,  Wm.  Walter, 
Porter,  John  K., 
Prime,  Ralph  E., 
Pryor,  Roger  A., 


Glovers  ville. 
New  Yorit. 
New  Y'ork. 
New  York. 
New  Y'ork. 
New  York. 
New  York. 
New  York. 
New  York. 
New  Y'ork. 
New  York. 
New  Yorit. 
New  York. 
New  York. 
New  York. 
Johnstown. 
New  York. 
New  York. 
New  Y'ork. 
New  Y'ork. 
Albany-. 
New  York. 
New  York. 
New  York. 
Utica. 
New  York. 
New  York. 
New  York. 
Albanv. 
New  Y'ork. 
Pougrhkeepsie. 
New  York. 
Saratoga  Springe. 
Kingston. 
Albany. 
New  York. 
New  York. 
New  York. 
New  York. 
Y  (inkers. 
Br<H)klvn. 


SEW  YORK— Contimied. 


RwiEKS.  Shek-Man  S.,      . 

.    Biiffiilo. 

RmELL,  W.  H.  H.,       . 

.     XewYork. 

S(iioo>- MAKER,  Augustus,  Jb.,  , 

.     Kiiiprton. 

StXDOBR,  Hbnbi'  J., 

.    Xew  Y-)rk. 

Shack,  Ferdisano, 

.    Xew  York. 

SlIRPAKI),   Kl.l.IOIT  F.,      . 

.    Sew  York. 

Smith,  Hiira<-p.  K., 

.    Albany. 

Si>RAm-K,  K.  ('., 

.    BiitTRlo. 

Si-EiR,  Gilbert  M.,  Jr., 

.  ■  New  York. 

Stexse,  Simon,    . 

.    New  York. 

J*n(K\E\-,  Albert, 

.    New  York. 

SlLLIVAS,   AmIERNOS  ti., 

.    New  York. 

Tavi/)r,  John  D., 

.     New  York. 

Todd,  A.  J.,          .            .            ,       - 

.     New  York. 

TtrK,S0MERVILLEP.,       . 

.     New  York. 

Vandebtoel,  A.  J., 

.     Xew  York. 

Ward,  Joiis  E.. 

.    New  York. 

Wheeler,  Evbbeit  P., 

.    Xew  York. 

Wii.LiH,  Benjamin  A.,    . 

.    Xew  York. 

WiSBU)w,  John, 

.    xVewYork. 

rn  CAJ£OUSA. 

BoVD,  James  E., 

.    Greensboro 

Briimjehs,  John  L.,  Jit,, 

.    Tarboro. 

KEi«iH,  Thomas  B., 

Stapleh,  John  N„ 

.    Greensboro. 

Baker,  William, 

,    Toledo, 

Baldwin,  Charles  C,   . 

.    Cleveland. 

Bi'RKE,  Steven-son, 

.    Cleveland. 

Chekhinoton,  Tho»a», 

.    I  ronton. 

Colbton,  Edwaeu, 

.    anciniiati. 

Ckaiohkau,  S.,    . 

.    Dayton. 

Dauohbktv,  M.  A., 

.    Columbus. 

Daviii«ok,  William  A., 

.    Cinciunali. 

Fow-E,  Manning  ¥., 

.     CiuHnnati. 

Grasobh,  M.  M., 

.    Zanei4vJI1e. 

Grren,  Edwin  P., 

.■   Akron. 

Gribwolo,  Senb<a  0„    , 

.     tleveliiml. 
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OHIO— Continued. 

GiiOESBPXK,  William  S., 
GuNCKKL,  Lewls  B., 
Hall,  John  J.,    . 
Harrison,  Richard  A., 
Hayxeh,  Daniel  A., 
Hoadly,  GeorciE, 
HoDiJE,  Noah,     . 
Hoik,  George  "W., 
Johnson,  Edgar  M., 
Johnson,  William  W., 
Jordan,  Isaac  M., 
King,  Rufus, 
KoHLER,  Jacob  A., 
I^KiAN,  Thomas  A., 
Mason,  James,     . 
Matthews,  Stanley, 
McClintock,  ^y.  T., 
Morris,  S.  W.,    . 
Munger,  Warren, 
Neal,  Henry  S., 
OviArr,  Edward, 
Pac.e,  Henry  F., 
Ranney,  Henry'  C, 
Ranney,  Rrrrs  P., 
Shaw,  R.  K., 
Shoe.maker,  Murray  C. 
Ui^oN,  William  H., 
YoiNG,  Edmond  S., 

OREGON. 

Deady,  M.  p., 

PENNSYLVANIA. 

Armstroncj,  Wm.  H., 
Arnold,  Michael, 
Atherton,  Thomas  H., 
Baer,  George  F., 
Baldwin,  Henry,  Jr.,    . 
Batsman,  J.  W.  B., 
BiDDLE,  George  W., 
Bispham,  George  Tucker, 


Cincinnati. 

Davton. 

Akron. 

Coluinbu.**. 

Davton. 

Cincinnati. 

Akron. 

Davton. 

Cincinnati. 

I  ronton. 

Cincinnati. 

Cincinnati. 

Akn>n. 

Cincinnati. 

Cleveland. 

Cincinnati. 

Chillicothe. 

Ironton. 

Davton. 

m 

Ironton. 

Aknni. 

Cirdeville. 

Cleveland. 

Cleveland. 

Marietta. 

Cincinnati. 

Aknm. 

Davton. 


Portland. 


Williainsport 

Philadelphia. 

Wilkesbarre. 

Reading. 

Phila(ieli)hia. 

Lancaciter. 

Philadelphia. 

Philadelphia. 


MBMBBRS. 
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Brki  K,  Charles  Du  Pont, 
Bredix,  Jambs,   . 
Brundacje,  a.  R., 
Crawford,  GEORtiE  L., 
Dari.inc;,  Edward  P., 
Dari.im;,  J.  Vaughan, 
Kllma k  er,  Nathan iel, 
Franklin,  Thomas  E., 
Gates,  Q.  A., 
Gilbert,  Lyman  D., 
Green,  Henry,    . 
Gross,  Joseph  P., 
CriTHRiE,  George  W., 
Handley,  John, 
Hay,  Mawolm, 
Hemphill,  Joseph, 
Heverin,  James  H., 
Huey,  Samuel  B., 
KuLP,  George  B., 
Lamberton,  C.  L., 
Lear,  GEOR(iE,    . 
Llster,  Charles  C, 
Little,  William  E., 
Livingston,  J.  B., 

LrcKENBAClI,  W.  D., 

>IacVea<jh,  Wayne, 
^If<'i.iNTO('K,  Andrew  T. 
Mercer,  George  G., 
^lETZ<iER,  Thomas  B., 
Miller,  N.  Du  Bois, 
Mitchell,  James  T., 
MoNAGHAN,  Robert  E., 
North,  E.  D., 
North,  Hugh  M., 
Outerbridge,  Albert  A. 
Palmer,  Henry  W., 
Patterson,  C.  Stuart, 
Pennyp ACKER,  Charles  H., 
Pennypacker,  Samuel  W., 
Perkins,  Samuel  C, 
Pettit,  Silas  W., 


Scninton. 

Butler. 

Wilkesbarre. 

Philadelphia. 

Wilkesbarre. 

Wilkesbarre. 

I-Aneaster. 

Ijincaster. 

Wilkesbarre. 

Harrisbiirjr. 

Ea«ton. 

Philadelphia. 

Pittsburg. 

Scran  t4^)n. 

Pitt8])urp. 

West  Chester. 

Philadelphia. 

Philadelphia. 

Wilkesbarre. 

Wilkesbarre. 

Dovlestown. 

Philadelphia. 

Tunkhannock. 

lAnca>»ter. 

Allentown. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Allentown. 

Philadelphia. 

Philadelphia. 

^Vest  Chester. 

I^ncaster. 

Columbia. 

Philadelphia. 

Wilkes])arre. 

Phila<lelphia. 

West  Chester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 
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PENNSYLVANIA— Continued. 

Porter,  William  A., 
Prick,  J.  Sergeant, 
pRicHARD,  Frank  P., 
Rawlb,  Francis, 
Rawle,  Wm.  Henry, 
Reed,  Henry,     . 
Reynolds,  Samuel  H., 
RoBB,  Samuel,    . 
Rogers,  George  W., 
Sanders,  Dallas, 
Seibert,  W.  N., 
Sharp,  Isaac  S., 
Shiras,  George,  Jr., 
Shoemaker,  L.  D., 
Slay  MAKER,  Amos, 
Smith,  Walter  George, 
Stewart,  John,  . 
Stewart,  W.  F.  Bay, 
SruRtsEs,  E.  B.,    . 
TowNSBND,  Washington 
Vaux,  Richard, 
Waddell,  William  B. 
Wagner,  Samuel, 
WjijjLRD,  Edward  N., 
Wiltbank,  William  W 
WoLVERTON,  Simon  P., 
Woodward,  Stanley, 


Philadelphia. 

Pliiladelpliia. 

Philadelphia. 

Philadelphia. 
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APPENDIX.  • 


ADDRESS 

OF 

ALEXANDER   R.   LAWTON, 

OF    GEORGIA, 

PRESIDENT    OF   THE   ASSOCIATION. 


Gentlemen  of  the  American  Bar  Association,  —  The 
obligation  imposed  by  your  Constitution  upon  the  President, 
*'to  communicate  the  most  noteworthy  changes  in  statute 
law  on  points  of  general  interest,  made  in  the  several  states 
4ind  by  Congress  during  the  preceding  year,"  is  much  more 
serious  in  its  exactions,  anci  far  more  diflScult  to  discharge 
proJ)erly  than  was  probably  contemplated  by  the  men  who 
so  skillfully  made  the  draft  of  our  fundamental  law.  No 
one  can  fully  appreciate  these  difficulties  until  he  has  at- 
tempted to  execute  the  task. 

There  is  no  small  labor  in  gathering  the  materials  for 
this  work,  scattered  as  they  are  over  an  area  from  the  St. 
Lawrence  to  the  Gulf,  from  the  Atlantic  to  the  Pacific ;  but 
the  attempt  to  give  form  and  shape  to  this  material — ^to 
-eliminate  the  substance  from  the  shadow,  to  separate  the 
wheat  from  the  chaff — conscious  all  the  while  that,  when 
the  result  is  finally  reached  and  given  out  in  utterance,  he 
who  proclaims  it  can  only  hope  to  be  greeted  with,  "  Dry- 
asdust!"— is  indeed  appalling.  The  knowledge  that  I  speak 
to  a  generous  profession,  and  to.  an  audience  which  gives 
the  assurance  of  that  intelligent  consideration,  to  be  ex- 
pected only  from  those  who  look  with  interest  to  the  per- 
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manent  value  of  the  information  conveyed,  rather  than  to 
pleasure  at  the  moment,  gives  me  courage. 

With  this  plea  for  charity,  and  this  claim  upon  your 
patience,  I  remark,  that  the  means  indicated  by  our  Asso- 
ciation for  acquiring  the  necessary  information  does  not 
seem  to  be  adequate  for  the  purpose;  for  though  my  re- 
quests have  in  most  instances  been  responded  to  with  kind- 
ness and  alacrity,  yet  in  not  a  few  cases,  owing  to  change 
of  residence,  absence  from  the  country,  and  the  like,  I  have 
failed  to  recieve  either  the  statutes  themselves  or  an  abstract 
of  them,  and  in  some  instances  the  failure  has  attached  even 
to  the  final  efforts  made  to  procure  them  from  the  proper 
departments  of  the  states  themselves.  Perhaps  our  able  and 
watchful  Executive  Committee  can  devise  some  addition  to 
the  resources  of  future  Presidents  in  this  regard. 

The  terse  and  comprehensive  statement  of  the  objects  of 
this  Association,  "  to  advance  the  science  of  jurisprudence, 
promote  the  administration  of  justice  and  uniformity  of 
legislation  throughout  the  nation,  uphold  the  honor  of  the 
law,  and  encourage  cordial  intercourse  among  the  members 
of  the  American  Bar,"  would  not  at  first  sight  lead  us  to 
expect  such  exclusive  prominence  to  be  given  at  our  open- 
ing each  year  to  the  mere  changes  in  the  statute  law  of 
the  land.  But  if  we  bear  in  mind  how  largely  the  mem- 
bers of  our  profession  are  responsible  for  the  passage,  as 
well  as  for  the  frame  and  quality  of  these  laws,  our  atten- 
tion will  be  seriously  arrested,  and  our  judgment  influenced 
as  to  the  right  of  the  law^yer  to  declaim  against  bad  legis- 
lation— vicious  or  inconsiderate — as  altogether  the  work  of 
others. 

In  the  Congress  of  the  United  States,  in  the  legislatures 
of  nearly  every  State,  and  in  the  high  executive  oflices  in- 
fluencing legislation,  most  of  the  prominent  and  controlling 
men  are  lawyers,  and  this  not  including  that  one  of  the  three 
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great  departments  of  government  in  which  every  place  is 
filled  by  members  of  this  profession — the  Judicial. 

What  other  profession,  calling,  or  vocation  has  assigned 
to  it  exclusively  one  of  the  great  divisions  of  government? 
What  other  profession,  calling,  or  vocation  so  largely  rep- 
resented in  the  other  two  great  divisions — legislative  and 
executive?  Though  not  charged  with  this  duty  as  an  entire 
profession,  yet,  as  members  of  the  legal  fraternity,  we  cannot 
escape  from  the  responsibilities  which  attach  to  these  honors, 
whether  they  are  sought  for  or  thrust  upon  us.  And  ours 
is  a  generous  profession,  always  ready  to  serve  the  individual 
or  the  public — for  a  proper  consideration,  whether  expressed 
in  the  form  of  the  traditicmal  honorarium,  or  in  the  honors 
and  perquisites  of  high  office  bestowed.  And  so  close  an 
observer  as  de  Tocqueville  has  said  that  "  a  republic  could 
not  long  exist,  if  the  influence  of  lawyers  in  public  business 
did  not  increase  in  proportion  to  the  power  of  the  people." 

Let  us  not  be  deceived  by  the  thought  that  our  profession 
as  a  whole  are  naturally  or  necessarily  on  the  side  of  the 
right,  and  of  free  institutions.  The  brave  and  noble  deeds 
which  have  been  performed  by  the  great  lights  of  the  law — 
defending  the  oppressed  and  defying  the  oppressor — are  to 
be  credited  rather  to  the  individual  men  who  have  done  these 
great  and  good  works,  and  thus  reflected  honor  on  the  pro- 
fession, without  borrowing  honor  from  it.  Accepting,  then, 
our  measure  of  this  responsibility  for  the  character  of  these 
changes  in  the  statute  law,  let  us  proceed  to  glance  at  them, 
and  endeavor  to  ascertain  whetlier,  in  these  efforts  at  change, 
we  are  mindful  of  Shakspeare's  warning,  that  in  "Striving 
to  better,  oft  we  mar  what's  well" — whether  it  is  indeed 
fortunate  or  not  that  statutes  in  derogation  of  the  common 
law  are  to  be  strictly  construed,  so  as  to  encourage  any 
alteration  of  the  existing  law  as  little  as  possible,  or,  as  the 
objectors  to  this  rule  would  sneeringly  state  it,  "  That  re- 
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formatory  legislation  must  be  prevented  as  far  as  practicable 
from  working  the  reform  intended" 

It  was  Bulwer  who  said,  "  In  all  the  departments  of  thought 
among  which  intellectual  life  is  distributed,  there  must  be, 
for  safe  and  continuous  progress,  a  principle  that  delays 
innovation." 

THE    UNITED    STATES. 

The  legislation  of  Congress  at  its  last  session  consisted 
of  eighty-two  public  acts,  twenty-nine  public  resolutions, 
eighty-one  private  acts,  and  two  private  resolutions ;  show- 
ing how  much  attention  is  given  by  that  body  to  the 
private  interests  of  individuals.  "  The  most  important  act 
was  one  to  regulate  and  improve  the  Civil  Service  of  the 
United  States,  which  provides  for  the  manner  of  filling 
places  in  the  various  departments  of  the  goverment,  and  is 
regarded  as  a  step  in  the  direction  of  reform.  The  act  is 
full  of  details  as  to  the  methods  to  be  resorted  to  for  ascer- 
taining competency  cmd  merit,  and  while  it  makes  us  full 
of  hope,  it  seems  to  be  very  imperfect  in  many  of  its  details. 
Professedly  it  is  intended  to  do  away  with  that  principle, 
which  has  been  so  long  asserted  after  the  success  of  any 
political  party,  "To  the  victors  belong  the  spoils."  This 
act  has  been  so  generally  discussed  in  the  public  prints,  and 
is  so  well  known  to  most  intelligent  men,  that  I  refrain 
from  dwelling  upon  it. 

An  act  to  afford  assistance  and  relief  to  Congress  and  the 
executive  departments,  in  the  investigation  of  claims  and 
demands  against  the  government,  is  important,  as  recog- 
nizing the  fact  that  the  judicial  function  does  not  properly 
belong  either  to  Congress  or  the  executive  departments,  but 
that  the  courts  are  the  proper  forum  for  the  trial  of  disputed 
questions  of  fact  and  law,  arising  in  cases  in  which  the 
United  States  are  concerned.    It  is  hoped  that  the  transfer 
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of  the  vast  mass  of  private  claims,  which  has  accumulated 
before  the  committees  of  Congress  and  the  bureaus  of  the 
executive  departments,  to  the  Court  of  Claims,  will  cause 
the  government  to  feel  the  purifying  influence  of  the  change. 
But  will  the  transfer  be  actually  made,  and  the  lobbyist 
and  the  confidence-man  lose  his  occupation? 

It  seems  to  be  an  evidence  of  the  increase  of  luxury  in  the 
country,  that  the  act  of  March  3,  1883,  authorizes  the  Secre- 
tary of  the  Treasury  to  **  cause  yachts  used  and  employed 
exclusively  as  pleasure-vessels,  or  designed  as  models  of 
naval  architecture,  to  be  licensed  on  terms  which  will 
authorize  them  to  proceed  from  port  to  port  of  the  United 
Stat^,  and  to  foreign  ports,  without  entering  or  clearing  at 
the  custom-house."  On  the  other  hand,  it  seems  to  indicate 
an  increase  of  vice  of  a  certain  sort,  that  an  act  of  Congress 
is  "  directed  against  the  importation  into  the  United  States 
from  foreign  countries  of  obscene  books,  pamphlets,  papers, 
etc.,  or  other  articles  of  a  similar  nature,  or  any  drug  or 
medicine,  or  any  article  whatsoever,  for  the  prevention  of 
<ionception,  or  for  causing  unlawful  abortion. 

It  may  be  interesting  to  the  profession  to  know  that  Con- 
gress has  appropriated  eight  thousand  dollars  to  enable  the 
librarian  of  Congress  "  to  purchase  a  set  of  records  and 
briefs  in  cases  in  the  Supreme  Court  of  the  United  States, 
belonging  to  the  late  Matthew  N.  Carpenter,  which  collec- 
tion will  be  placed  in  the  law'  branch  of  the  Library  of 
•Congress." 

CONSTITUTIONAL   AACENDMENTS. 

Arkansas  has  submitted  for  ratification  an  amendment, 
i^hich  is  noticed  elsewhere,  relating  to  the  state  debt. 

A  joint  resolution  of  the  legislature  of  Missouri  proposes 
the  Establishment,  by  constitutional  amendment,  of  a  new 
system  of  courts  of  appeal,  upon  which  the  people  are  to 
Tote  in  November  next. 
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The  Nevada  legislature  has  recommended  the  call  of  a 
constitutional  convention  for  the  purpose  of  making  a 
general,  revision  of  her  fundamental  law,  and  has  never- 
theless proposed  for  ratification  by  the  people  four  amend- 
ments, the  first  providing  for  biennial  sessions  of  the  legis- 
lature ;  the  second,  disfranchising  all  persons  convicted  of 
felony  or  treason  in  any  state  or  territory,  and  all  persons 
convicted  of  selling  their  vote  at  any  election  within  the 
state;  the  third,  changing  the  law  regulating  the  method 
of  amending  the  constitution  and  calling  conventions  for 
this  purpose ;  and  the  fourth,  setting  aside  large  tracts  of 
land  for  the  exclusive  benefit  of  the  state  educational  fund. 

New  York  has  proposed  an  amendment  prohibiting  con- 
tract labor  in  the  state  prisons ;  and  South  Carolina  has 
given  power  to  her  legislature  to  take  away  the  right  of 
suffrage  from  persons  who  have  been  convicted  of  burglary , 
larceny,  perjury,  forgery,  or  any  other  infamous  crime,  as  well 
as  treason,  murder,  and  duelling,  as  now  provided  by  law. 

LAWS   AND    CODIFICATION   SYSTEM   OF   LAW. 

The  common  law  of  England,  so  far  as  it  is  not  repugnant 
to  the  Constitution  and  laws  of  the  state  tod  the  United 
States,  has  been  adopted  by  the  state  of  Nevada.  ' 

New  York  has  codified  all  of  her  laws  relating  to  the 
militia,  and  adopted  a  military  code;  while  North  Garobf^ 
has  adopted  a  revised  code,  containing  all  the  statute  lawsoi 
that  state. 

Tennessee  has,  by  joint  resolution,  granted  authority  to  two 
attorneys  of  the  state  to  make  a  revision,  digest,  and  coditi- 
cation  of  her  general  laws,  which,  when  completed,  sball  D^ 
known  as  the  Code  of  Tennessee ;  and  the  act  expressly  P^' 
vidcs  that  the  compilation  shall  be  done  at  the  expense  ^ 
the  compilers.  It  may  be  inquired  whether  they  did  oo 
have  this  right  without  a  special  statute ! 
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STATE   DEBTS. 

Arkansas  has  submitted  to  the  people  for  their  ratification 
an  amendment  to  her  constitution  prohibiting  the  payment 
of  certain  bonds  of  the  state,  known  respectively  as  "fund- 
ing bonds,"  or  "  Holford  bonds,"  "  railroad  aid  bonds,"  and 
"levee  bonds,"  issued  under  certain  acts  of  the  legislature 
approved  in  1868, 1869,  and  1871.  (Acts  of  1883,  p.  346.) 

North  Carolina  has  extended  to  January  1, 1885,  the  pro- 
visions of  the  act  of  1879  for  the  compromise  and  settlement 
of  her  debt,  which  expired  by  limitation  on  January  1, 1882. 

POLITICAL    ENACTMENTS. 

New  York  has  established  a  Civil  Service  Commission, 
for  the  examination  of  applicants  for  state  offices  which  are 
not  elective  nor  merely  those  of  day  laborers,  and  to  test  the 
fitness  of  applicants  for  promotion.  The  commission  is  com- 
posed of  three  persons  appointed  by  the  governor. 

The  same  state  has  endeavored  to  suppress  political  assess- 
ments by  making  it  a  misdemeanor  for  a  public  officer  to 
solicit  contributions  for  political  purposes  from  other  officers, 
or  to  change  or  threaten  to  change  the  rank  or  compensation 
of  any  other  officer  by  reasoli  of  payment  or  non-payment  of 
money  for  political  purposes,  or  by  reason  of  the  way  in 
which  a  vote  shall  be  cast.  The  act  provides  that  it  shall 
not  prevent  any  public  officer  from  giving  free  gifts  and 
contributions  for  political  purposes  to  any  person  other  than 
a  public  officer,  outside  of  the  building  where  official  duties 
are  discharged;  but  if  they  be  given  in  consideration  of  re- 
taining or  securing  public  office,  the  offense  is  a  misdemeanor. 

New  York  also  permits  appointments  by  the  governor, 
which  require  confirmation  by  the  Senate,  to  be  made 
during  the  session  of  the  legislature  next  before  the  expira- 
tion of  the  term  of  the  then  incumbent. 


144  AMERICAN  BAR  ASSOCIATION. 


BALLOTS   AND   ELECTIONS. 

PriTnaries. 

Colorado  has  passed  an  q,ct  prescribing  the  maimer  in 
ivhich  primary  elections  shall  be  conducted  and  the  votes 
•cast  be  counted;  but  the  act  shall  only  be  enforced  when  the 
party,  convention,  or  committee  ordering  the  election  shall 
prescribe  that  it  be  conducted  under  its  provisions.  Nevada 
also  has  passed  an  act  to  regulate  primaries,  while  ConTtedi' 
4mt  has  made  bribery  and  fraud  at  caucuses  criminal. 
New  Jersey  has  prescribed  a  punishment  for  bribery  at  all 
primaries,  conventions,  and  elections. 

Colorado  has  enacted  that,  in  all  public  elections,  all  ballots 
shall  be  printed  in  black  ink  on  plain  white  news  printing 
paper  of  a  prescribed  size,  "without  any  device  or  mark 
whatsoever  by  which  one  ticket  may  be  known  or  distin- 
^ished  fix)m  another,  except  the  words  at  the  head  of  the 
ticket."  And  "When  a  ballot  with  a  certain  designated 
heading  contains  printed  thereon,  in  place  of  another,  a 
name  not  found  on  the  regular  ballot  having  such  head- 
ing, such  name  shall  be  regarded  by  the  judges  [of  election] 
as  having  been  placed  thereon  for  the  purpose  of  fraud,  and 
such  ballot  shall  not  be  counted  for  the  name  so  found." 

In  New  Jermfj  at  all  general,  local,  municipal,  or  special 
•elections,  a  certain  prescribed  form  of  ballot-bpx  shall  be 
used,  of  which  the  top  and  bottom  shall  be  wood,  and  the 
four  sides  shall  be  of  plate  glass  at  least  five-sixteenths  of 
an  inch  thick.  The  dimensions  and  manner  of  construc- 
tion are  minutely  described ;  and  it  is  farther  provided  that 
it  shall  have  three  locks  of  different  construction,  so  that 
none  of  them  can  be  opened  with  the  key  belonging  to 
another;  and  the  box  must  be  so  constructed  that,  when 
locked,  no  ballot  can  by  any  means  be  placed  in  it 
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TAXATION. 

North  Carolina  has  provided  for  the  assessment  of  white 
persons  for  schools  for  white  children,  and  of  colored  per- 
sons for  schools  for  colored  children. 

In  New  York,  all  debts  and  obligations  of  every  descrip- 
tion due  to  residents  of  the  state,  however  secured,  and 
wherever  the  securities  may  be  held,  are  made  subject  to 
taxation  by  the  state. 

The  most  noteworthy  change  in  the  laws  of  the  states  on 
this  subject  of  taxation  is  the  Vermont  "Act  to  Provide  a 
Revenue  for  the  Payment  of  State  Expenses."  Under  it& 
provisions  all  such  funds  are  to  "  be  raised  by  direct  taxes 
upon  the  corporate  franchise  or  business  of  railroad,  in- 
surance, guaranty,  express,  telegraph,  telephone,  steamboat^ 
car,  and  transportation  companies,  savings  banks,  savings 
institutions,  and  trust  companies."  A  commissioner  of 
state  taxes  is  provided  for,  whose  duty  it  shall  be  to  see 
to  the  collection  of  the  taxas  imposed.  The  act  provides- 
for  the  amounts  of  the  taxes,  the'  returns,  and  payment 
and  collection.  It  does  not  appear  from  the  act  that  the- 
corporations  are  relieved  from  any  taxes  for  county  and 
city  purposes. 

Vermont  has  also  passed  an  act  requiring  owners  of  fowls 
aggregating  more  than  $20  in  value,  to  pay  a  tax  on  their 
value  in  excess  of  $20;  and  the  act  provides  that  dressed 
poultry  shall  in  no  case  be  exempt.  The  same  state  has 
enacted  that  the  exemption  from  taxation  which  was  en- 
joyed by  the  now  defunct  Vermont  Central  Railroad  shall 
not  be  enjoyed  by  any  trustee,  manager,  receiver,  reorgan- 
ized corporation,  or  lessee  operating  the  road.  Was  not  that 
the  law  before  this  statute? 

West  Virginia  has  created  a  commission  to  ascertain  facts 
concerning,  and  consider  the  assessment  and  taxation  of^ 
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property  within  the  state..  Each  commissioner  is  author- 
ized  to  administer  oaths  and  propound  questions,  and  it 
is  made  a  misdemeanor  for  any  person  to  refuse  to  answer 
**any  question."    Is  not  this  a  "thumb-screw"  process? 


EDUCATION. 

Alabama  and  Vemumt  have  made  physiology  and  hygiene 
a  part  of  the  prescribed  curriculum  of  their  public  schools, 
and,  in  the  latter  state,  special  prominence  must  be  given 
to  the  effects  of  stimulants  and  narcotics  upon  the  human 
system.     Michigan  has  also  done  the  like. 

Illinois,  Michigan,  New  Jersey,  and  Rhode  Island  have 
passed  laws  upon  the  subject  of  compulsory  education. 
Illinois  requires  all  children  between  the  ages  of  eight  and 
fourteen  to  attend  some  public  or  private  school  for  twelve 
weeks  in  each  year,  six  of  which  must  be  consecutive 
weeks ;  while  Rhode  Island  prescribes  that  children  between 
the  ages  of  seven  and  fifteen  shall  attend  a  pvAlic  school 
for  the  same  period,  private  schools  being  substituted  only 
when  approved  by  a  school  committee.  In  the  latter  state, 
"truant  officers"  are  appointed  to  enforce  the  law. 

California  has  added  an  Industrial  Department  to  the 
Deaf,  Dumb,  and  Blind  Asylum  of  the  state;  and  i&nrfi 
Carolina  gives  to  a  certain  number  of  meritorious  boys  in 
Charleston,  to  be  selected  by  competitive  examination,  an 
opportunity  for  free  collegiate  education. 

The  subject  of  legal  education  seems  to  have  engaged 
the  attention  of  but  one  state.  Calif omia  has  by  statute 
given  permission  to  S.  C.  Hastings  to  found  "  The  Hastings 
College  of  the  Law"  as  a  part  of  her  state  University; 
and  the  only  condition  attached  is  that  there  shall  always 
be  a  course  of  lectures  upon  the  duties  of  municipal  officers 
in  the  city  and  county  of  San  Francisco. 
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LABOR   AND   LABORERS. 

California,  Missouri,  Michigan,  New  York,  and  Wisconsin 
have  each  established  by  law  a  Bureau  of  Labor  Statistics, 
whose  duty  it  shall  be  to  present  annually  to  the  governor 
or  legislature  statistical  details  relating  to  all  .the  depart- 
ments of  labor,  especially  in  relation  to  the  commercial, 
industrial,  social,  and  sanitary  condition  of  working-men, 
and  the  productive  industries  of  the  state.  Members  of 
the  California  bureau  "  shall  have  free  access  to  all  places 
and  works  of  labor,''  and  it  is  made  the  duty  of  those 
in  Missouri  to  inspect  all  mines,  warehouses,  machine- 
shops,  factories,  workshops,  foundries,  and  other  manufac- 
turing establishments  where  persons  are  employed. 

New  Jersey  has  taken  a  backward  step  in  relation  to 
strikes,  and  declared  it  not  to  be  unlawful  for  two  or  more 
persons  to  combine  together  or  agree  to  "  persuade,  advise, 
or  encourage,  by  peaceable  means,  any  person  or  persons 
to  enter  into  any  combination  for  or  against  leaving  or 
entering  into  the  employment  of  any  person,  persons,  or 
corporation." 

New  York  has  submitted  to  the  people  for  their  ratifica- 
tion a  constitutional  amendment  prohibiting  contract  labor 
in  the  state  prisons. 

Ohio  has  given  to  laborers  employed  by  any  person  or 
corporation  at  agriculture,  mining,  manufacturing,  or  other 
manual  labor,  a  lien  upon  the  real  property  of  their  em- 
ployers for  their  wages. 

Pennsylvania  has  passed  an  act  for  the  adjustment  of 
differences  betweer^  employers  and  employes  in  the  iron, 
steel,  glass  and  textile  fabrics,  and  the  coal  trades,  known 
as  the  "Voluntary  Trade  Tribunal  Act."  It  provides  for 
submitting  all  and  vexed  disputes  to  a  tribunal  chosen 
equally  by  both  parties  (under  a  permit  from  the  judge 
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presiding  in  that  judicial  district),  whose  decisions  may 
be  made  final  and  enforced  by  the  processes  of  law,  under 
certain  limitations  carefCiUy  guarded. 

RAILROAD   LAWS. 

• 

Alabama  makes  it  a  misdemeanor  for  two  or  more  rail- 
roads to  make  any  pooling  arrangements  whatever  for  the 
purpose  of  preventing  fair  and  free  competition,  the  pro- 
visions of  the  act  extending  to  arrangements  made  outside 
of  the  state,  to  be  executed  within  it;  and  also  prohibits 
their  making  discriminating  rebates  from  their  tariff  of 
rates. 

In  Arkansas,  any  railroad  may  now  "  cross,  join,  intersect, 
or  unite  with"  any  other  railroad  within  the  state,  which 
must,  under  prescribed  penalties,  co-operate  and  furnish  all 
necessary  facilities.  Both  companies  are  compelled  to  stop 
their  trains  at  the  point  of  union  or  intersection,  and  are 
prohibited  from  discriminating  in  any  manner  against 
freight  or  passengers  of  the  other. 

In  Connecticut,  all  railroads  must  hereafter,,  in  their  public 
time-tables,  conform  to  the  standard  time  of  the  state,  which 
is  that  of  New  York  City.  In  the  same  state,  any  railroad 
owning  a  line,  built  or  unbuilt,  to  an  adjoining  state,  may 
consolidate  with  any  connecting  road,  built  or  unbuilt,  in 
the  latter  state. 

Florida  has  followed  the  example  of  so  many  of  her  sister 
states,  and  now  permits  the  husband,  wife,  or  minor  child, 
or,  if  there  be  none,  the  administrator  of  one  killed  through 
the  negligence  of  another,  to  sue  for  the  value  of  the  life  in 
all  cases  in  which  the  deceased,  had  he  lived,  could  have 
sued  for  the  resulting  damages. 

Railroads  doing  business  in  Illinois  must  hereafter  keep 

open  in  that  state  all  necessary  books  for  the  transfer  of 

.  its  stock;   and  must  also  keep  their  depots  opein  and  well 
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lighted  and  heated  for  at  least  a  half  hour  before  and  after 
the  arrival  and  departure  df  trains. 

Minnesota  has  declared  the  willful  neglect  or  gross  negli- 
gence of  any  officer  or  employe  of  any  railroad,  resulting 
in  the  death  of  any  person,  to  be  manslaughter  in  the  third 
degree ;  where  an  injury  is  inflicted  which  does  not  result 
in  death,  the  punishment  shall  be  by  fine  and  imprison- 
ment. 

In  North  Carolina,  all  equipments  and  rolling-stock  of 
every  description  shall  hereafter  be  subject  to  judgments 
against  the  company  using  and  controlling  them,  unlesB 
the  vendor's  lien  shall  be  recorded ;  and  any  such  claimed  i 
by  the  vendor  must  have  his  name  plainly  marked  on  both 
sides. 

Recent  decisions  of  the  Supreme  Court  of  Tennessee^  to  the 
effect  that  damages  in  suits  by  the  next  of  kin  for  death 
caused  by  the  fault  or  omission  of  another,  must  be  only 
such  as  the  deceased  could  have  recovered  had  he  lived, 
have  provoked  an  amendment  of  the  statute  by  which 
the  recovery  shall  hereafter  embrace  "  not  only  damages 
for  the  mental' and  physical  suffering  of  the  deceased,  but 
also  the  damages  rasulting  to  the  next  of  kin." 

If  the  damages  referred  to  are  pecuniary,  the  next  of  kin 
can  scarcely  suffer  them  by  the  death  of  a  relative.  They 
often  have  their  condition  much  improved  by  "  his  Uiking 
off." 

Venrwrd  has  passed  three  acts  upon  this  subject,  of  which 
the  first,  entitled  "An  Act  to  Prevent  Unjust  Discrimina- 
tions," does  not  differ  materially  from  the  previous  legis- 
lation of  other  states  for  the  same  purpose.  The  second 
permits  the  companies  to  fix  their  own  rates  of  toll  for 
freight  and  passengers ;  but  the  Supreme  Court  may,  upon 
the  petition  of  three  freeholders,   and  after  notice  to  the 

-company,  reduce  the  toll  in  its  discretion.    The  third  grants 
10 
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to  the  railroad  commissioners  power  to  fix  the  times  when 
passenger,  trains  of  connecting  roads  shall  connect  with  each, 
other. 

West  Virginia  makes  provision  for  the  manner  in  which 
railroads  may  extend  their  lines  beyond  their  present  ter- 
mini :  but  the  Baltimore  and  Ohio  and  Northwestern  Vir- 
ginia  railroads  are  specially  excepted  in  the  act.  What 
have  these  excluded  roads  done  to  deserve  this  treatment? 

Another  statute  of  the  same  state  enacts  that  no  injunc- 
tion shall  be  granted  by  any  court  or  judge  to  restrain  the 
collection  of  taxes  on  any  railroad,  except  upon  the  ground 
,of  the  unconstitutionality  of  the  tax.  Should  the  legisla- 
ture take  a  fancy  to  tax  any  railroad  to  the  full  extent  of 
its  value,  and  thus  destroy  it  at  one  bloWy  this  act  seems  to 
deprive  the  unfortunate  corporation  of  any  remedy. 

The  legislature  of  Texas  gave  long  and  earnest  attention 
to  this  subject  of  the  proper  control  of  railroads ;  and  it  cul- 
minated in  the  passage  of  the  act  of  April  10,  1883,  for  the 
appointment  of  a  "state  engineer,"  whose  duties  and  powers 
are  large,  but  well  defined.  He  must  personally  visit  each 
railroad  in  the  state  twice  every  year ;  listen  to  complaints 
and  grievances,  and  endeavor  to  correct  them.  If  he  fails  to 
correct  them,  and  any  law  is  violated,  he  must  report  to  the 
governor  and  attorney  general,  so  that  suits  may  be  brought. 
There  are  many  valuable  features  in  the  act,  and  it  is  in 
striking  contrast  with  the  action  of  many  of  the  states  giv- 
ing to  commissioners  the  most  arbitrary  powers  over  rail- 
roads, to  be  exercised  without  even  giving  the  roads  a 
hearing. 

COKI»ORATIONS. 

In  Connecticut,  every  charter  granted  shall  be  void  unless 
the  corporation  be  organizt^il  within  two  years,  and  a  cer- 
•  tificate  be  tiled  with  the  seeretarv  of  state. 
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Nevada  has  passed  an  act  allowing  certain  domestic  and 
certain  foreign  corporations  to  consolidate. 

All  New  York  corporations  (except  savings  banks)  doing 
business  in  that  and  other  states  and  countries  may  invest 
their  funds  in  the  dividend-paying  stocks  or  securities  of 
other  corporations  doing  business  in  New  York,  or  such 
other  states  or  countries.  The  general  act  of  the  same  state 
for  the  incorporation  of  mining  and  manufacturing  com- 
panies is  amended  by  providing  that  there  shall  be  not  less 
than  three  nor  more  than  thirteen  trustees,  of  whom  a 
majority  shall  be  residents  and  citizens  of  the  state. 

INSURANCE. 

The  subject  of  insurance  has  received  some  attention  from 
the  different  states. 

Illinois  has  declared  by  statute  that  **  associations  and 
societies  which  are  intended  to  benefit  the  widows,  orphans, 
heirs,  and  devisees  of  deceased  members  thereof,  and  mem- 
bers who  have  received  a  permanent  disability,  and  where 
no  annual  dues  or  premiums  are  required,  and  where  the 
members  shall  receive  no  money,  as  profit  or  otherwise, 
except  for  permanent  disability,  shall  not  be  deemed  in- 
surance companies."  The  same  state  has  passed  an  act  for 
the  purpose  of  suppressing  the  practice  known  as  "graveyard 
insurance." 

New  Jersey  has  declared  that  the  transaction  or  attempt 
at  transaction  of  fire  insurance  business  by  or  on  behalf  of 
any  person  or  corporation  not  authorized  by  the  laws  of 
the  state  is  a  misdemeanor. 

New  York  has  repealed  her  obnoxious  act  of  1881  (noted 
by  your  President  of  that  year)  providing  that  whenever, 
by  the  laws  of  other  states,  rastrictions  are  imposed  on  the 
transaction  of  business  by  insurance  companies  of  New 
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York,  tho  ('.<)UTb<  of  New  York  f*hall   not  entertain  suits 
l;roii^lit  u^ainHt   hucIi   companies    for    losses  occurring  in 

Mirhifjmi  has  made  material  alterations  of  her  insurance 
lawM. 

SUNDAY    LAWS. 

Nrvada  has  made  it  a  misdemeanor  for  any  person  to 
k<H5p  ()j)(?n  on  Sunday  "any  store,  banking-house,  broker- 
ollicc,  or  other  place  of  business  for  the  purpose  of  trans- 
acting business  thcTcin,"  or  to  expose  for  sale  "any  provis- 
ion>.  dry-|^o()ds,  clothing,  hardware,  fruits,  vegetables,  or 
other  jncrclmndize;"  but  the  provisions  of  the  act  shall 
"not  apply  to  persons  who,  on  Sunday,  keep  open  hotels, 
boarding -houses,  barber -sho})s,  baths,  saloons,  cigar-stores, 
iMwtnurants,  taverns,  livery -stables,  and  drug-stores,  for  the 
h^giliniati^  business  of  each."  The  exceptions  here  are  much 
*  greater  than  the  rule! 

The  Sunday  law  of  Neiv  York  as  it  now  exists  may  be 
thus  briefly  stated:  All  labor  is  prohibited,  except  works 
of  neetv<sity  or  charity,  and  they  are  defined  as  including 
"whatever  is  needful  during  the  day  for  the  good  order, 
laallh,  or  comfort  of  the  iH>mmunitv/'  **A11  manner  of 
publii'  signing,  or  olVering  for  stUe  of  pi\»perty  on  Sunday 
is  prohibiti*d»  except  that  articles  of  fiHKl  may  be  sold  and 
supplied  at  any  time  befoiv  ten  oVUn^k  in  the  morning, 
and  evci^pi  also  that  nu\ds  may  U^  sold  to  Ik*  eaten  on  the 
premiM^^  wheiv  sold,  or  servinl  cl>cwhen*  by  caterers:  and 
prx  pa\>\l  tobaeo*,  in  plaivs  other  than  when^  spirituous  or 
u^ah  liiiuois  or  \\ino>  aiv  kept  or  otlenxl  for  sale,  and  fruit. 
v>M\tis'tioiur\\  ne\vs|v\p<ix  drup^.  nunliciui^,  and  surgical 
appliauw^  uta\  Iv  >\^lvl  in  a  ipiiei  and  onierly  manner  at 
ar,\  i;n\e  of  i!;e  vlav/* 
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ADULTERATION   OF    FOOD   AND    PRESERVATION 

OF   HEALTH. 

In  California^  hereafter  all  oleomargarine  must  be  distinctly 
labeled  with  its  name,  and  hotel  keepei*s  and  dealei's  who 
use  it  must  post  in  a  conspicuous  place  a  sign  reading, 
"Oleomargarine  sold  here."  In  addition  to  this,  all  hotel 
and  boarding-house  keepers  who  furnish  it  to  their  guests 
must,  on  inquiry  from  them,  cause  them  to  be  distinctly 
informed  that  the  article  before  them  "is  not  butter,  the 
genuine  production  of  the  dairy,  but  is  Oleomargarine.^^ 
Very  severe  on  Oleomargarine,  and  on  hott^l  keepers,  their 
clerks,  etc.! 

Illinois  has  made  the  adulteration  of  vinegar  a  mis- 
demeanor: and  Neiv  Jersey  has  passed  an  act  to  regulate 
the  sale  of  petroleum  and  its  products,  and  an  act  su])- 
plemental  to  an  act  to  prevent  the  adulteration  of  food 
and  drugs. 

Pennsylvania  has  passed  an  "Act  to  Prote(!t  Dairymen, 
and  prevent  Deception  in  the  sale  of  Butter  and  (cheese," 
the  text  of  which  I  have  not  .seen,  but  whi(^h  is  probably 
aimed  at  Oleomargarine. 

Missouri  has  created  a  State  Board  of  Health,  who  are 
given  the  necessary  authority  to  prevent  epidemics,  and  to 
whom  all  births  and  deaths  must  be  reported ;  and  in  Wis- 
consin.  every  town  and  village  board  or  common  (council 
shall  hereafter,  within  thirtv  davs  after  each  annual  elec- 
tion,  organize  itself  into  a  board  of  health,  and  ai)point  a 
health  officer  for  the  protection  of  the  public  liealth. 

Texas  has  pa.ssed  a  most  rigid  and  well  conceived  quar- 
antine act,  giving  very  large  powers  to  the  governor  anrl 
"chief  health  officer"  to  prevent  the  entrance  or  spn'ad  of 
epidemics.  It  is  doubtful  if  any  state  has  taken  holrl  of  tliis 
question  with  greater  earnestntss  and  vigor. 
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HUMANE   LAWS,   AND   LAWS   FOE   THE   PRESERVATION  QF 

HUMAN    LIFE. 

An  Alabama  statute  requires  that  persons  convicted  of 
misdemeanors  and  felonies  on  the  one  hand,  and  white  and 
colored  convicts  on  the  other,  from  being  made  to  sleep  in 
the  same  room,  or  chained  together ;  and  also  prohibits  the 
aubletting  of  state  convicts. 

Alabama  has  passed  an  act  for  the  prevention  of  cruelty 
to  animals. 

Minnesota  and  New  Jersey  have  established  a  State  Board 
of  Charities  and  Corrections. 

Minnesotay  New  Jersey,  South  Carolina,  and  Missouri  have 
each  passed  acts  to  regulate  the  licensing  of  physicians, 
and  prohibiting  the  practice  of  medicine  by  any  one  not 
licensed  according  to  law.  The  Carolina  statute  requires 
graduates  of  medical  colleges  outside  of  the  state  to  produce 
their  diplomas  to  some  medical  college  within  the  state,  and 
be  licensed  only  on  the  indorsement  of  the  latter.  The 
Missouri  statute  requires  all  physicians  to  be  licensed  by 
tlie  newly  created  State  Board  of  Health,  and  all  itinerant 
vendors  of  drugs,  nostrums,  etc.  (quacks),  to  pay  a  license  fee 
of  $100  a  month,  under  penalty  of  fine  and  imprisonment. 

In  Missouri  it  is  unlawful  to  transport  on  any  railroad 
"  nitro-glycerine  in  a  liqviid  form,  except  in  car-load  lots 
and  in  a  congealed  state,  and  accompanied  by  the  shipper.'^ 
Most  efFwtive  protection ! 

The  practice  of  carrying  deadly  weapons,  and  the  use 
of  tliem  by  minors  and  persons  intoxicated,  has  received 
attention  from  the  legislatures  of  six  states. 

Mi^ouri  hiu?  incroiised  the  penalty  for  violation  of  her 
law  against  carrying  a^noealed  weajxms :  carr}ing  deadly 
weajHMis  to  certain  jH\iooable  assemblages :  exhibiting  them 
in  a  rude,  anixrwand  thivatoning  manner;  carrying  them  by 
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^u  intoxicated  person,  or  selling  or  giving  one  to  a  minor. 
New  York  prohibits  the  carrying  of  pistols  or  other  fire- 
arms in  any  city  by  any  person  under  eighteen  years  of 
age.  The  carrying  bf  concealed  razors  is  prohibited*  in 
North  Carolina,  Rhode  Island  makes  it  a  misdemeanor  to 
sell  to  any  child  under  the  age  of  fifteen  any  gun,  pistol, 
or  explosive  cartridge.  A  Vermont  statute,  entitled  "  An 
Act  to  Preserve  Human  Life,"  provides  that  the  selling, 
oflFering  to  sell,  or  giving  away  of  any  toy  pistol  is  a  mis- 
-demeanor,  and  any  party  violating  the  statute  shall  become 
liable  for  all  damages  that  may  accrue.  In  Wisconainf  the 
use  and  sale  of  pistols  and  revolvers  by  and  to  minors,  and 
the  carrying  of  the  same  by  persons  in  a  state  of  intoxica- 
tion, are  punishable  by  fine  and  imprisonment. 

New  Jersey  has  passed  three  acts  relating  to  the  proper 
<;are  and  treatment  of  children.  The  first  permits  munici- 
palities to  levy  an  annual  tax  of  a  sum  not  exceeding 
$1,000  for  the  relief  of  indigent  children ;  the  second  is 
an  act  for  the  prevention  of  cruelty  to  children,  the  par- 
ticulars of  which  are  unimportant;  and  the  third  relates 
to  their  employment  in  factories  and  workshops.  Under  its 
provisions  the  employment  of  boys  under  twelve  and  girls 
under  fourteen  years  is  absolutely  prohibited ;  no  child 
between  twelve  and  fifteen  shall  be  employed  unless  he  or 
she  shall  have  attended  for  twelve  weeks  during  the  pre- 
ceding year,  six  of  which  shall  have  been  consecutive  weeks, 
and  for  five  days  or  nights  in  each  week,  some  public  day 
or  night  school ;  and  no  child  under  fourteen  years  of  age  * 
shall  be  employed  for  more  than  an  average  of  ten  hours 
a  day,  or  sixty  hours  in  one  week.  Any  employer  violating 
the  provisions  of  the  act  is  guilty  of  a  misdemeanor. 

*  Tliis  wa«  doubtless  i-aused  by  the  freciuency  with  which  our  newly 
inade  ritizens  of  African  descent  have  uiade  this  i>eaceful  in.stnmient  a 
weajvin  of  terrible  power. 
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New  York  has  turned* her  attention  to  "baby-farming,"' 
and  made  it  a  misdemeanor  for  any  person  not  licensed  to 
receive  or  board  more  than  two  infants  under  three  years 
of  age  at  the  same  time  and  place.  The  statute  doee  not 
refer  to  infants  accompanied  by  their  parents  or  guardians, 
nor  to  incorporations  for  foundlings. 

In  Nevada,  insane  convicts  must  be  transferred  to  the 
lunatic  asylum  of  the  state. 

Ohio  rec^uires  hotels  to  provide  fire-escapes  which  can 
be  easily  reached  in  case  of  fire,  and,  in  all  rooms  above 
the  second  story,  a  good  rope  or  other  life-line  for  the 
guests  must  be  provided;  and  Pennsylvania  has  passed  an 
act  on  the  same  subject,  of  which  I  have  seen  only  the 
title. 

rcnimylvania  has  also  passed  an  "  act  relative  to  the  super- 
vision or  control  of  hospitals,  or  houses  in  which  the  insane 
are  placed  for  treatment  or  detention,"  this  supervision 
to  be  exercised  by  the  Board  of  Public  Charities,  to  which 
three  members  are  added  for  the  special  purpose,  one  a 
physician,  one  a  lawyer,  each  of  not  less  than  ten  years' 
standing.  These  are  to  be  appointed  by  the  governor  and 
confirmed  by  the  Senate.  Five  persons  from  the  board, 
among  whom  shall  be  the  lawyer  and  the  physician  referred 
to,  shall  constitute  a  committee  on  lunacy.  .  They  shall 
select  one  of  their  number  as  secretary,  who  shall  receive  a 
salary  of  $3,000  per  annum,  and  his  incidental  expenses. 
This  committee  shall  examine  and  report  annually  to  the 
•  board  on  the  condition  of  the  insane  and  of  all  houses  for 
their  care,  public  and  private. 

All  persons  in  charge  of  such  houses  are  required  to  allow 
the  committee  free  access  at  all  times  to  the  insane,  and  to 
furnish  full  information  regarding  them  and  their  treat- 
ment. Reports  of  said  committee  are  to  be  published  an- 
nually with  that  of  the  board.    The  board  shall  have  jx)wer,. 
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with  the  consent  of  the  chief  justice  and  attorney  genoraK  to 
regulate  the  licensing  or  not  licensing  of  all  houses  for  the 
reception  and  care  of  the  insane,  to  make  regulations  for 
their  proper  treatment,  for  their  commitment  and  discharge, 
for  the  visitation  of  all  such  houses,  and  for  the  withdrawal 
of  licenses. 

The  managers  of  all  such  houses  are  re(iuired  to  furnish 
reports  to  the  committee  as  to  the  number  of  persons  de- 
tained, their  accommodation,  food,  clothing,  the  restraints 
imposed  on  them,  and  their  meant^  of  communication  with 
the  outer  world.  The  Board  of  Public  Charities  shall  ap- 
point in  every  county  where  there  are  houses  for  the  care 
of  the  insane,  local  boards  of  visitors,  who  shall  have  free 
access  to  all  means  of  information  regarding  the  conduct  of 
such  houses.  A  record  book  shall  be  kept  of  all  cases  and 
facts  of  importance  regarding  the  patients,  which  shall  be 
open  to  inspection. 

The  act  enters  into  many  details  to  secure  to  the  patients 
means  of  conmunication  with  their  friends,  attorneys,  or 
physicians  outside,  and  to  prevent  any  unjust  committal  of 
any  person,  or  to  secure  to  any  who  are  iiiij)roperly  detained 
the  means  of  discharge. 

Vermont  also  has  turned  her  attention  to  the  subject  of 
insanity,  and  not  only  provided  for  the  inspectioh  of  asy- 
lums and  the  treatment  of  patients,  but  has  enacted  that 
no  person  shall  be  detained  as  insane,  except  upon  the 
certificate  of  two  physicians  of  unciuestionable  skill  and 
integrity,  residing  in  the  probate  district  in  whicli  such 
insane  person  resides,  stating  their  reasons  for  adjudging 
such  j>erson  insane.  A  next  friend  or  relative  of  such  per- 
son may  appeal  from  their  decision,  and  he  or  she  sliall  not 
be  detained  in  the  asylum  i)ending  the  appeal.  A  viohition 
of  this  statute  by  trustees,  officers,  or  em[)loycs  of  asyhims 
is  made  a  felony.      The  same   state  has  dechired   pigeon- 
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shooting  to  be  a  misdemeanor,  and  has  secured  to  convicts 
freedom  of  conscience  and  of  religious  worship. 

In  Wiaconsiny  the  setting  of  spring  guns  for  the  purpose 
•of  killing  game  is  punishable  by  imprisonment  In  the 
state's  prison  for  not  less  than  six' months,  nor  more  than 
three  years;  and  if  thereby  the  death  of  any  person*  is 
caused,  the  offense  becomes  manslaughter  in  the  second 
■degree. 

CRIMINAL    LAW. 

• 

In  Alabama,  all  defendants  shall  be  permitted  to  make, 
not  under  oath,  istatements  in  their  own  behalf;  and  a 
failure  to  do  so  shall  not  militate  against  the  prisoner, 
nor  he  made  the  subject  of  comment  against  him. 

In  ArkansaSy  the  sale,  circulation,  or  display  of  obscene 
literature  shall  be  a  misdemeanor.  In  the  same  state,  deal- 
ing in  futures  is  declared  to  be  ''  gambling, ^^  and  is  punish- 
able by  fine  and  imprisonment. 

Tennessee  has  declared  the  buying  and  selling  of  futures 
to  be  "  gaming,"  and  has  made  it  a  felony  for  any  person 
to  keep  a  room  for  the  purpose  of  permitting,  aiding,  or 
Assisting  the  playing  of  keno,  faro,  and  other  "gambling" 
games. 

Colorado  has  established  a  system  of  criminal  courts  for 
the  trial  of  misdemeanors,  and  all  felonies  except  capital 
<5rimes,  in  which  there  shall  be  no  grand  jury,  but  the 
prosecution  shall  be  upon  information  verified  by  affidavit 
of  the  district  attorney.  This  state  and  West  Virginia  have 
both  made  prize-fighting  a  felony.  The  Colorado. statute 
includes  the  aiding  or  abetting  a  prize-fight,  while  that 
•of  West  Virginia  makes  the  coming  into  the  state  for  the 
purpose  of  aiding  or  abetting  one,  a  misdemeanor. 

Connecticut  has  enacted  that  the  bodies  of  executed  crim- 
inals shall  hereafter  be  buried  by  the  sheriff,  and  not  given 
over  to  the  family. 
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Connecticut  has  made  bribery  and  fraud  at  caucuses  crim- 
inal. She  has  also  established  a  system  of  county  coroners, 
one  for  each  county,  who  shall  appoint  a  medical  examiner 
in  each  town  to  report  untimely  deaths  to  him ;  and  has 
also  delegated  the  pardoning  power  to  a  board  of  pardons, 
to  be  composed  of  the  governor,  a  judge  of  the  Supreme 
Court,  a  physician,  and  three  other  citizens. 

Illinois  has  taken  up  the  question  of  how  to  deal  with 
habitual  or  professional  criminals,  and  passed  the  following 
act,  which,  on  June  21,  was  in  the  hands  of  the  governor 
awaiting  his  signature : 

Sec.  1.  Be  it  enacted,  etc..  That  whenever  any  person  hav- 
ing been  convicted  of  either  of  the  crimes  of  burglary, 
grand  larceny,  horse-stealing,  robberv,  forgery,  or  counter- 
feiting, shall  thereafter  be  convicted  of  any  one  of  such 
crimes  committed  after  such  first  conviction,  the  punish- 
ment shall  be  imprisonment  in  the  penitentiary  for  the  full 
term  provided  by  law  for  such-  crime  at  the  time  of  such 
last  conviction  tfierefor;  and  whenever  any  such  person, 
having  been  so  convicted  the  second  time  as  above  provided, 
shall  be  again  convicted  of  any  of  said  crimes  committed 
after  said  second  conviction,  the  punishment  shall  be  im- 
prisonment in  the  penitentiary  for  a  period  of  not  less  than 
fifteen  years ;  Prmndedy  That  such  former  conviction  or  con- 
victions and  judgment  or  judgments  shall  be  set  forth  in 
apt  words  in  the  indictment. 

Sec.  2.  On  any  trial  for  any  of  said  offenses,  a  duly  au- 
thenticated copy  of  the  record  of  a  former  conviction  and 
judgment  of  any  court  of  record  for  either  of  said  crimes 
against  the  party  indicted  shall  be  primA  facie  evidence  of 
such  former  conviction,  and  mav  be  used  in  evidence 
against  such  party. 

Florida  has  made  the  false  and  malicious  imputing  of 
unchastity  to  any  woman  a  misdemeanor. 

In  Nevada,  the  alteration  of  any  draft  of  a  bill  presented 
to  the  legislature,  or  the  enrolled  copy  of  any  bill  which 
has  passed,  or  the  bril^ing  or  offering  to  bribe  any  legislator 
shall  hereafter  be  a  felony. 
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North  Carolina  has  made  it  a  misdemeanor  for  a  land- 
lord to  seize  the  crop  of  a  tenant  when  no  rent  is  due. 

Tennessee  has  made  it  a  felony  for  any  bank  officer  or 
any  employe  of  a  bank  to  receive  deposits  when  he  has 
reason  to  believe  that  the  bank  is  insolvent,  and  the  money 
is  lost  by  the  failure  of  the  bank. 

Wiscons^in  has  passed  several  noteworthy  criminal  statutes: 
In  criminal  trials,  if  the  jury  shall  find  that  there  was 
reasonable  doubt  of  the  sanity  of  the  accused  at  the  time 
of  the  commission  of  the  offense,  thev  shall  find  him  not 
guilty  for  that  reason.  When  change  of  venue  is  applied 
for  on  the  ground  of  prejudice  in  the  mind  of  the  judge, 
the  court  may  make  an  order  requesting  the  judge  of 
an  adjoining  circuit  to  preside  in  his  stedd,  in  lieu  of 
changing  the  ve^nue.  The  keeping,  management,  or  main- 
tenance of  policy-shops  is  made  a  misdemeanor.  Any  male 
person  of  the  age  of  sixteen  or  upwards,  being  a  vagrant, 
who  shall  be  found  within  any  town,  city,  or  village,  having 
at  the  time  no  visible  means  of  support,  and  not  being  an 
actual  inhabitant  of  such  town,  or  who  shall  be  found  drunk 
and  disorderly,  shall  be  deemed  a  tramp,  and  on  conviction, 
shall  be  punished  by  imprisonment  in  the  county  jail  not 
less  than  fifteen  days,  and  kept  on  bread  and  water  only,, 
or  by  imprisonment  in  the  state's  prison  not  exceeding  one 
vciir. 

Minnesota  has  re-established  the  death  penalty  in  all  con- 
victions of  murder,  unless  the  court  certifies  to  extenuating 
circumstances,  in  which  case  the  punishment  shall  l^e  im- 
prisonment lor  life.  The  same  state  has  made  the  willM 
and  careless  destruction  of  baggage  a  misdemeanor. 

The  state  of  Maine  has  also  re-established  the  death 
penalty. 

In  Missouri,  whenever  a  jury  shall  acquit  any  prisoner 
on  the  ground  of  insanity,  they  shall  not  only  so  state  m 
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their  verdict,  but  shall  further  find  whether  or  not  he  has 
entirely  recovered.  If  they  find  that  he  has  recovered,  he 
shall  be  discharged ;  otherwise  "  the  prisoner  shall  be  dealt 
with  as  provided  in  the  two  following  sections"  of  the 
Revised  Statutes. 

PRACTICE    AND   PROCEDURE. 

Alabama  and  Colorado  have  enacted  that  witnesses  shall 
not  be  incompetent  by  reason  of  conviction  of  crime,  but 
the  fact  of  the  conviction  may  go  to  the  jury  on  the  ques- 
tion of  credibility.  The  Colorado  statute  includes  all  crimes, 
while  that  of  Alabama  excepts  from  its  provisions  perjury 
and  subornation  of  perjury. 

Colorado  has  fixed  the  number  of  juries  in  all  civil  cases 
at  six,  unless  the  parties  shall  agree  upon  a  l(»ss  number,  or 
the  court,  in  its  discretion,  allows  a  greater  number,  not 
exceeding  twelve;  while  North  Carolina  has  reduced  the 
number  composing  "dower  juries"  to  three. 

Colorado  has  enacted  that  in  criminal  cases  the  charge  of 
the  court  must  always  be  in  writing,  and,  if  so  requested, 
delivered  before  the  argument  of  counsel. 

In  Florida^  a  party  pleading  over  or  amending  after  de- 
murrer sustained  does  not  thereby  lose  his  right  of  excep- 
tion, and  may  assign  the  decision  sustaining  of  the  demurrer 
as  error. 

Missoun,  Ohio,  and  Tennessee  have  each  organized  by 
statute  a  Supreme  Court  Commission,  intended  to  relieve 
their  supreme  courts  from  the  great  pressure  which  seems 
to  be  upon  them.  The  Missouri,  statute  is  a  lengthy  one, 
and  authorizes  the  Supreme  Court,  by  order  of  record,  with 
the  concurrence  of  four  judges,  to  appoint  three  commis- 
sioners, who  shall  have  the  siinie  qualifications  and  take 
the  same  oath  as  the  judges  themselves,  and  whose  ai)i)oint- 
ment  shall  last  for  two  years,  within  which  time,  however, 
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their  services  may  be  dispensed  with  by  the  court  or  h 
the  abolition  by  law  of  the  commission.  The  court  ma 
submit  to  them  such  pending  causes  as  parties  may  agn 
upon,  and  all  causa*'  submitted  on  brief  and  without  argi 
ment;  and  upon  the  rendition  of  judgment  by  the  ecu: 
upon  report  of  the  commissioin,  "the  right  to  a  rehearin 
is  saved  to  the  parties"  by  the  statute.  The  commisi^io 
shall  make  to  the  court  a  report  stating  which  of  thei 
concurred  and  which'  dissented,  and  dissenting  membti 
may  also  file  reports.  Says  the  act:  "Every  report  j^ha 
contain  a  concise  but  comprehensive  statement  of  fad 
in  the  case,  a  brief  statement  of  the  points,  and  citation  ( 
the  authorities  of  counsel,  the  opinion  of  the  cx)mmissicnn; 
or  commissioners  submitting  the  report,  and  a  citation  c 
the  authorities  relied  on  in  support  of  the  opinion."  Tli 
court  may  approve,  modify,  or  reject  the  report;  and  wht^i 
approved,  it  is  published  as  the  opinion  of  the  court,  pr^ 
faced  with  a  brief  statement  showing  which  commissions 
prepared  it,  who  concurred  or  dissented,  and  whether  it  wa 
modified  or  not,  and  with  the  concurrence  of  which  judiro: 
Whenever  the  court  shall  reject  the  report,  the  opinion  slial 
be  prepared  and  like  proceedings  had  as  in  other  ease 
submitted  to  the  court.  The  Ohio  statute  is  brief,  aiK 
authorizes  the  governor,  with  the  confirmation  of  the  Senatt 
to  appoint  a  commission  of  five  members,  who  shall  liol< 
oflSce  for  two  years,  "  to  dispose  of  such  parts  of  the  biisino^ 
on  the  dockets  of  the  Supreme  Court  as  shall,  by  arrangt 
ment  of  said  court  and  said  commission,  be  transferred  t< 
said  commission ;  and  said  commission  shall  have  like  juri?^ 
diction  and  power  in  respect  to  such  business  iis  are  or  niaj 
be  vasted  in  the  Supreme  Court."  The  decisions  of  t'^^ 
commission  shall  be  "certified,  entered,  and  enforced  a.^  tli» 
judgments  of  the  Supreme  Court."  They  seem  to  ^^  ^ 
second  Supreme  Court  with  concurrent  jurisdiction.    Tcj'"- 
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has  also  extended  the  provisions  of  a  similar  act,  which 
seems  to  find  favor  with  the  bar. 

The  Tennessee  statute  establishes  a  Supreme  Court  Com- 
mission of  Referees.  The  judges  of  the  Supreme  Court  are 
authorized  to  appoint  the  members,  and  to  refer  to  them 
such  causes  (except  revenue  causes)  as  they  may  select,  "  for 
investigation,  and  report  upon  the  facts  and  law."  The 
reports  are  to  be  made  to  the  court  for  such  action  thereon 
as  may  seem  to  be  proper,  and  are  subject  to  exception,  ta 
be  filed  within  a  time  limited ;  and,  upon  exceptions  filed^ 
the  cause  stands  for  argument  before  the  court.    . 

MiMouri  has  relieved  her  Supreme  Court  from  the  neces- 
sity of  preparing  or  filing  written  opinions  "in  any  cause 
except  such  as  shall  be  remanded  for  rehearing,  or  shall  in 
the  judgment  of  the  court  involve  a  principle  or  question 
not  settled  in  an  opinion  of  the  court  previously  delivered^ 
and  reduced  to  writing  and  filed;"  and  has  also  enacted 
that  when  in  the  judgment  of  the  court  it  becomes  import-^ 
ant  for  them  to  inspect  the  original  of  any  exhibit,  plead- 
ing, motion,  bill  of  exceptions,  or  other  paper  filed  in  the 
cause  in  the  trial  court,  it  may  require  the  original  to  be 
sent  up  from  the  court  below. 

The  same  state  has  enacted  that  the  fact  of  incorporation 
or  copartnership  of  any  party  or  parties,  when  alleged  in 
any  pleadings,  need  not  be  proved  unle533  denied  under 
oath. 

In  New  York,  instruments  which  are  not  required  by  law 
to  have  a  subscribing  witneas,  but  which  have  been  wit- 
nessed nevertheless,  may  be  proved  without  his  evidence^ 
as  if  there  were  no  such  witness ;  and  in  the  same  state, 
upon  the  hearing  of  an  application  to  vacate  upon  notice 
an  injunction  order,  the  court  or  judge  must,  where  the 
alleged  wrong  or  injury  is  not  irreparable,  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  the 
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injunction  order,  upon  the  defendants  executing  an  under- 
taking in  such  form  and  amount  and  with  such  sureties  as 
the  court  or  judge  shall  direct,  conditioned  to  indemnify  the 
plaintiff  against  any  loss  sustained  by  reason  of  vacating 
such  injunction  order. 

Ohio  has  by  statute  permitted  her  district  courts,  upon 
motion  of  one  or  both  sides,  when  an  important  or  difficult 
question  of  law  arises,  to  reserve  the  cause,  aft^r  finding  all 
the  facts,  for  the  decision  of  the  Supreme  Court,  providtnl 
the  court  is  unanimous  in  the  opinion  that  the  cause  shouM 
be  reserved. 

South  Carolina  has  passed  an  act  regulating  the  nunihci 
of  peremptory  challenges  to  jurors  to  which  each  party  shall 
be  entitled  in  civil  and  criminal  cases.  In  the  former,  eacli 
party  is  entitled  to  two  such  challenges  alternately,  and  the 
right  shall  extend  to  jurors  drawn  to  fill  the  place  of  tho^c 
challenged.  In  murder,  manslaughter,  burglary,.  ars<^n, 
rape,  or  grand  larceny  cases,  the  defendant  shall  havt^ 
twenty  peremptory  challenges,  and  the  state  two;  and  in  all 
other  criminal  cases,  the  defendant  five,  and  the  state  two. 

Michigan  has  passed  a  novel,  but  very  important  act  to 
admit  to  probate  the  wills  of  pei^sons  still  living,  so  as  t«i 
test  their  testamentary  capacity,  while  they  are  in  life,  to 
answer  charges  against  them.  The  people  are  growing 
weary  and  angry  with  the  manner  in  which  the  reputation 
and  the  last  wishes  of  deceased  persons  are  treated,  and  tliu-^ 
seek  a  remedv. 

ACKNOWLEDGMENTS. 

Missouri  has  adopted  the  statute  on  the  subject  of  acknow- 
ledgments of  deeds,  etc.,  which  was  recommended  at  the  la^^t 
meeting  of  this  Association. 

In  N(W  Yorky  conveyances  of  lands  in  that  state,  which 
are  executed  in  Great  Britain  or  Ireland,  or  anv  of  the 
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British  possessions,  may  be  acknowledged  before  the  mayor, 
provost,  or  chief  magistrate  of  any  city  or  town,  or  before 
anv  United  States  consul;  and  North  Carolina  has  enacted 
that  wills  may  be  authenticated  in  foreign  countries  by  any 
ambassador,  minister,  consul,  or  commercial  agent  of  the 
United  States. 

HL^BAND    AND    WIFE — MARRIAGE    AND    DIVORCE. 

Alabama  has  provided  for  the  disposition  of  the  dower 
interest  of  an  insane  married  woman,  bv  the  ascertainment 
by  the  probate  court  of  the  value  of  the  interest,  and  the 
appointment  of  a  guardian  to  dispose  of  it  and  administer 
the  proceeds. 

Flarida  has  passed  a  similar  statute,  which  also  provides 
that  the  circuit  judge  (who  in  that  state  appoints  the 
guardian)  may  exact  from  the  husband  security  for  the 
wife's  maintenance. 

The  rules  of  law  as  to  the  competency  of  husband  and 
wife  as  witnesses  for  or  against  each  other  have  been 
changed  in  some  of  the  states. 

In  Arkansas  thev  may  testifv  in  behalf  of  each  other  as 
to  business  transacted  by  one  for  tlie  other  in  the  capacity 
of  agent.  In  Colorado  they  may  be  examined  on  either  side 
with  the  consent  of  the  one  who  is  a  party  to  the  suit ;  and 
in  Vennmit  the  libellant  and  libellee  are  both  competent 
witnesses  in  divorce  cases. 

Georgia  has  enacted  that  upon  the  death  of  the  husband 
intestate,  without  lineal  descendants,  the  wife  (who  is  his 
sole  heir)  may,  upon  the  payment  of  his  debts,  if  any, 
"  take  possession  of  his  estate  without  administration,  sue 
for  and  recover  the  same." 

In  Minnesota,  the  statute  recommended  for  adoption  at  •the 
last  meeting  of  this  Association,  which  limits  the  jurisdic- 
tion of  the  courts  in  divorce  cases,  has  become  a  law. 
11 
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Missouri  has  a  statute  permitting  married  women  to  sii 
as  fermne  sole  for  personal  property  belonging  to  her  a 
her  separate  estate. 

The  statute  of  limitations  has  been  so  changed  in  Oh  I 
as  not  to  except  married  women  from  its  operation,  whe 
the  action  is  concerning  their  separate  property,  or  growin 
out  of  or  concerning  business  transacted  in  their  own  nann 

An  act  of  the  legislature  of  Pennsylvania,  "authorizin 
married  women  and  their  husbands  living  separate  an 
apart  under  a  deed  of  separation  or  mutual  agreement,  t 
sell  and  convey  their  separate  real  estate  free  and  clear  ( 
rights  of  dower  and  curtesy  and  other  interests,"  was  vetoe 
by  the  governor,  who  made  a  noble  protest  against  tli 
present  tendency  towards  the  impairment  of  the  sacredne?? 
and  weakening  the  strength,  of  the  marriage  tie. 

Colorado  has  defined  the  degrees  of  relationship  necessai 
to  constitute  incestuous  marriage,  "and  all  marriages  h 
tween  negroes  or  mulattoes  of  either  sex  and  white  pei*soi 
are  also  declared  to  be  absolutely  void."  The  act  provi<l< 
that  nothing  therein  contained  shall  be  so  construed  as  \ 
prevent  persons  living  in  that  part  of  the  state  acquire 
from  Mexico  from  marrj'ing  "according  to  the  customs  < 
that  country." 

In  Vermontj  actions  brought  to  annul  marriages  on  tl 
ground  of  coercion  in  entering  into,  them  may  be  pros 
cuted  after  the  death  of  the  suitor  by  any  "parent  or  rel 
tion  interested." 

Wi.'icoymii  has  relieved  husbands  from  liabilitv  for  tl 
personal  torts  of  their  wives. 

LIQUOR   TRAFFIC. 

In  Arkansas,  absolute  prohibition  may  be  enforced  withi 
three  miles  of  any  church,  school,  or  university,  on  petitit 
of  a  majority  of  the  adult  inhabitants,  and  the  sale  of  liquo 
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within  the  same  distance  of  the  State  Industrial  School  is 
prohibited  by  statute.  It  is  declared  to  be  a  misdemeanor 
for  any  person  not  having  a  license  to  effect  a  clandestine 
sale  of  liquor  by  the  device  known  as  the  "blind  tiger,"  or 
anv  other  device  whatsoever. 

The  Supreme  Court  of  Florida  has  sustained  as  constitu- 
tional a  recent  act  prohibiting  the  granting  of  licenses  ex- 
cept upon  petition  of  a  majority  of  the  qualified  votei-s  of 
the  election  district  in  which  the  liquors  are  to  be  sold. 
The  Supreme  Court  of  loway  on  the  other  hand,  has  de- 
clared that  the  amendment  to  the  constitution  of  that  state, 
adopted  by  vote  of  the  people  in  June,  1882,  which  abso- 
lutely prohibited  the  manufacture  and  sale  of  liquors,  wine, 
and  beer,  is  unconstitutional,  null,  and  void,  on  the  ground 
that  the  proper  steps  were  not  taken  for  its  adoption. 

yorth  Carolina  has  repealed  her  prohibitory  law  noted  by 
your  President  two  years  ago. 

Vermont  has  passed  a  sweeping  and  searching  act  on  this 
subject,  which  I  give  at  length : 

No.  41. — Av  Act  to  Amend  Section  3,800  of  the  Bevised  Laws. 

It  is  herebv  enacted,  etc., 

Sec.  1.  That  section  3,800  of  chapter  169  of  the  revised 
laws  be  so  amended  as  to  read  as  follows: 

No  person  shall,  except  as  otherwise  specially  provided, 
manufacture,  sell,  furnish,  or  give  away,  by  himself,  clerk, 
servant,  or  agent,  spirituous  or  intoxicating  liquors,  or  mixed 
liquor  of  which  a  part  is  spirituous  or  intoxicating,  or  malt 
liquors,  or  lager  beer;  and  the  phrase  "intoxicating  liquors," 
wnere  it  occurs  in  this  chapter,  shall  be  held  to  include  such 
liquors  and  beer. 

The  word  "  furnish,"  where  it  occurs  in  this  chapter,  shall 
apply  to  cases  where  a  person  knowingly  brings  into  or 
transports  within  the  state  for  another  person,  intoxicating 
liquor  intended  to  be  sold  or  disposed  of  contrary  to  law,  or 
to  be  divided  among  or  distributed  to  others. 
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The  words  *'give  away,"  where  they  occur  in  this  chapttr. 
shall  not  apply  to  the  giving  away  of  intoxicating  liquor  bv 
a  person  in  his  own  private  dwelling  unless  given  (tu  a 
minor  other  than  a  member  of  his  own  private  family  or< 
to  an  habitual  drunkard,  or  unless  such  private  dwelliiiir 
becomes  a  place  of  public  resort.  But  no  persoo  shall  fur- 
nish or  give  away  intoxicating  liquor  at  an  assemblatrt'  <♦' 
persons  gathered  to  erect  a  building  or  a  frame  of  a  buiW- 
ing,  or  to  remove  a  building,  or  at  a  public  gatheriii^^  for 
amusement. 

Nothing  in  this  chapter  shall  prevent  the  manufadurf 
sale,  and  use  of  wine  for  the  commemoration  of  the  Lor«l  • 
Supper,  nor  the  manufacture,  sale,  and  use  of  cider,  or.  fni 
medical  purposes  only,  of  wine  made  in  the  state  froii 
grapes  or  other  fruits  the  growth  of  the  state,  and  wlii*  1 
is  witliout  tlie  admixture  of  alcohol  or  spirituous  Ii([Uoi 
nor  the  manufacture  by  any  one  for  his  own  ust*  of  fer 
mented  liquor;  but  no  j)erson  shall  sell  or  furnish  cider  <• 
fermented  liquor  at  or  in  a  victualling  house,  tavern,  p*o 
eery,  sho{),  cellar,  or  other  place  of  public  resort,  or  at  an] 
place,  to  an  habitual  drunkard. 

Approved  November  2,  18S2. 

Statutes  upon  this  subject  enacted  by  Illiiwis,  Miasa^'r 
and  Ohio  have  excited  much  public  comment.  The  Illin'h 
statute,  known  as  the  "Hari)er  bill,"  is  a  "high-license 
law,  and  prohibits  corporate  authorities  from  granting  an 
license  for  a  less  sum  than  five  hundred  dollars  per  annuii 
except  licenses  for  the  sale  of  malt  liquors  alone,  in  whic 
case  one  hundred  and  fiftv  dollars  shall  be  the  minimum. 

The  Mi>i>iOHri  "  Dramshop  Law,"  as  it  is  termed  in  il 
statute  l)Ook,  is  amended  in  several  particulars.  No  liccn: 
shall  l)e  granted  in  cities  and  towns  having  a  population 
more  than  2,')i)i),  except  upon  [)etition  of  a  majority  of  tl 
assessed  tax-j)aying  citizens  in  the  block  or  square  wlu 
the  dranislio])  is  to  be  located;  and  in  the  towns  havir 
a  p()])u]ation  of  less  than  2,'")00  the  same  petition  is  require 
as  well  as  that  of  a  majority  of  the  assessed  tax-payers  of  tl 
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whole  town.  The  bond  required  of  »the  licensee  is  increased 
'  from  one  to  two  thousand  dollars,  and  must  be  conditioned 
for  the  payment  of  all  fines,  penalties,  and  forfeitures  that 
may  be  adjudged  against  him  under  the  provisions  of  the 
act.  In  addition  to  the  former  state  tax  on  the  license  of 
a  sum  not  less  than  §25,  nor  more  than  $200,  there  is  now 
levied  a  county  tax  of  a  sum  not  less  than  ?2o0,  nor  more 
than  S400.  Any  licensee  who  is  convicted  of  selling  liquor 
on  the  sabbath  shall  not  onlv  be  fined,  but  shall  also  forfeit 
his  license,  and  be  barred  for  two  years  from  obtaining 
another.  No  dramshoj)  keeper  shall  sell  to  any  ^'habitual 
drunkard,"  after  being  notified  by  the  wife,  father,  mother, 
brother,  sister,  or  guardian  of  such  habitual  drunkard,  not 
to  Sell  or  furnish  liquor  to  him,  and  any  such  notice  shall 
be  deemed  to  be  a  continuing  notice;  if  the  licensee  disre- 
gard the  notice,  the  pei*son  who  gave  it  may  recover  of  him 
(by  action  at  law),  for  each  offense,  a  sum  not  less  than  fifty, 
nor  more  than  five'  hundred  dollars. 

The  constitutionality  of  the  '* Scott  Liquor  Law"  of  Ohio 
has  been  tt^sted  before  lier  Supreme  Court,  and  established 
by  its  decision.  It  assesses  upon  each  place  where  spiritu- 
ous, malt,  and  vinous  licpiors  are  retailed,  the  sum  of  S2()0 
a  year;  where  only  malt  or  vinous  liquors  are  retailed,  SlOO 
a  year;  and  this  assessment  is  made  a  lien  upon  the  prem- 
ises. The  owner  of  the  premises  is  scarcelv  protected  bv  the 
provision  making  it  a  misdemeanor  to  retail  liquors  without 
his  consent.  .  Twenty  per  cent,  of  the  assessment  is  added  as 
a  penalty  for  non-payment  when  due.  The  sale  of  intoxi- 
eating  li([Uors  on  Sunday,  except  by  a  licensed  druggist,  on 
the  bona  fide  prescription  of  a  rei)utable  physician,  is  made 
a  misdemeanor;  and  all  places  where  licjuor  is  sold  nmst  be 
closed  on  the  Sabbath.  The  right  is  reserved  to  municipal 
corporations  to  regulate  and  control  the  sale  of  beer  and 
native  wines  on  the  Lord's  Day,  and  to  "regulate,  restrain, 
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and  prohibit  ale,  beer, ^  and  porter  house^?,  and  places  uf 
habitual  n^sort  for  tippling  and  intemperance."  Selling 
li(juor  at  any  time  to  minors  or  intoxicated  |»ersons  is  madi' 
a  misdemeanor. 

This  subject  now  claims  such  a  large  share  of  public  at- 
tention, that  much  time  and  space  are  given  to  it  in  tlii-^ 
summary.  There  is  a  crying  evil  abroad  which  calls  for  a 
remcnly,  and  it  is  to  be  hope<l  that  the  friends  of  temperaiut 
will  not  be  discouraged  by  the  vast  difficultit*s,  both  in  priii 
ciple  and  practice,  which  they  encounter.  Yet  there  is  mmli 
ground  for  fear  that  the  intemperate  pursuit  of  their  caux'  !>} 
its  friends,  may  trench  so  far  upon  individual  rights,  as  t< 
pro<luce  reaction  and  ultimate  failure. 

pi;ksi:kvati()N  and  adornment  of  parks  and  highway^ 

Minnonri  and  Nevada  have  passed  joint  resolutions  in 
structing  their  senators  and  recjuesting  their  representativti 
to  use  all  honorable  means  to  prevent  the  leasing  of  tin 
Yellowstone  National  Park,  and  to  hasten  the  enactment  o 
a  law  for  its  government,  protecting  its  natural  curiosities 
timbers,  lakes,  and  rivers,  and  prohibiting  the  da^tructiui 
of  it^  animals,  birds,  and  fishes;  and  Xew  York  has  pass** 
an  act  authorizing  the  selection,  location,  and  appropriati«»i 
of  certain  lands  in  the  village  of  Niagara  Falls  as  a  stat 
reservation  for  the  ])urpose  of  preserving  tlie  scenery  of  ili 
Falls  of  Niagara. 

Xew  York  holds  out  encouragement  for  the.  planting  < 
shade  trees  oh  highways,  by  abating  the  highway  tax  ' 
any  i)erson  who  does  set  tlu^m  out,  to  the  amount  of  on 
dollar  for  everv  four  tret^s,  the  abatement  not  to  exceed  ont 
fourth  of  the  tax. 

RIuhIc  Idand  has  endeavored  to  preserve  ^'Easton's  H^"^^' 
in  ^^i(ldletown  and  Newi)ort,"  by  making  it  a  misdemoan* 
for  any  one  to  remove  sand  or  gravel  from  it. 
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All  this  is  in  the  direction  of  a  more  cultivated  state  and 
a  liigher  civilization. 

MISCELLANEOUS. 

In  addition  to  the  subjects  of  legislation  which  have  been 
noticed,  several  of  the  states  have  made  noteworthy  changes 
in  their  statute  law  which  can  only  be  classed  as  miscel- 
laneous. 

Alabama  has  created  a  Department  of  Agriculture,  by  a 
statute  which  also  provides  for  the  insi)ection  of  fertilizei*s. 

VcT'iumt  has  enacted  a  very  stringent  statute  requiring  all 
commercial  fertilizers  offered  for  sale  within  her  boundaries 
to  be  branded  with  the  weight  of  the  sacks,  constituent  parts, 
etc.,  and  making  a  violation  of  the  law  a  misdemeanor. 

In  Arkansas,  a  defendant  cast  in  an  ejectment  suit,  who 
has  made  improvements  on  the  property  in  litigation,  in  the 
bona  fide  belief  that  he  was  the  legal  owner,  shall  be  com- 
pensated by  the  successful  plaintiff'  for  the  vaHie  of  the  im- 
provements before  he  can  be  ejected. 

Arkati8aSy  Colorado^  and  Pennsylvania  have  passed  statutes 
requiring  that  assignees  of  insolvent  debtors  for  the  benefit 
of  creditors  shall  enter  into  bond  with  surety  for  the  faithful 
discharge  of  their  duties,  and  file,  in  court,  reports  of  their 
actings  and  doings. 

Illinois  has  enacted  that,  in  voluntary  assignments,  labor- 
ers' and  servants*  wages,  earned  within  the  preceding  three 
months,  shall  be  paid  as  preferred  claims;  while  in  Wis- 
consin,  assignments  made  for  the  benefit  of  creditors,  giving 
prefereiice  to  one  creditor  over  another,  except  for  the  wages 
of  laborers,  servants,  and  employes,  earned  within  six  months 
prior  thereto,  shall  be  void. 

Bearing  upon  a  kindred  subject  is  the  statute  of  OhiOj 
providing  that  claims  not  exceeding  $150  for  manual  labor 
performed  for  a  deceased  pei*son  within  twelve  months  of 
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his  death,  shall  be  considered  as  preferred  debt  against  his 
estate. 

In  Colorado,  the  bodies  of  such  persons  dying  in  any  alms- 
house, prison,  hospital,  house  of  correction,  or  jail,  "  as  may 
be  required  to  be  buried  at  the  public  expense,"  shall  be 
surrendered  "to  any  licensed  physician  in  the  state,  to  be 
by  him  used  for  the  advancement  of  anatomical  science, 
preference  being  given  to  the  faculty  of  legally  organized 
medical  colleges  or  schools  of  anatomy,  for  their  use  in  the 
instruction  of  medical  student**;"   but  no  such  body  shall 
be  so  surrendered   if  the  deceased,  during  his  illness,  re- 
quested to  be  buried,  or  if  his  relatives  or  friends  claim 
his  body  for  burial  within  twenty-four  hours,  or  if  he  was 
a  stranger  or  traveller  who  died  suddenly  before  making 
himself  known.      The  remains,   after  dissection,  must   be 
decently  buried.. 

Missouri,  by  joint  resolution  of  her  legislature,  has  de 
clared  the  former  bankrupt  law  of  the  United  State?;?  tc 
have  been  productive  of  much  harm,  and  instructed  hei 
senators,  and  recjuested  her  representatives  in  Congress  t( 
oppose  the  enactment  of  a  new  one. 

Nevada  and  Ohio  have  abolished  the  distinction  betweoi 
instruments  under  seal  and  those  not  under  seal,  the  formoi 
enacting  that  "the  word  *Seal,^  and  the  initial  letters  'L.  S.. 
and  other  words,  letters,  or  characters  of  like  import,  oppo 
site  the  name  of  the  signer  of  any  instrument  in  writint: 
are  hereby  declared  unnecessary  to  give  such  instrumen 
legal  effect,  and  any  omission  to  use  them  by  the  signer  r 
any  instrument  shall  not  be  construed  to  impair  the  validit 
of  such  instrument:"  and  the  latter  that  "private  seals  ar 
abolished,  and  the  affixing  of  what  has  been  known  iis 
private  seal  to  any  instrument  whatever  shall  not  give  t 
such  instrument  anv  additional  force  or  effect,  or  in  an 
way  change  tlie  construction  thereof"    Bonds  and  deeds  an 
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other  instruments  conveying  real  estate  shall  be  dgned  in 
the  presence  of  two  witnesses. 

Nevada  has  passed  a  special  act  to  admit  to  probate  a 
paper  purporting  to  be  the  w411  of  one  George  P.  Blair  as 
though  it  had  been  sealed  with  the  seal  of  the  testator. 
Interesting  to  inquire  what  rights  would  vest  or  could  be 
divested  under  this  act. 

All  goods  manufactured  in  the  New  Jersey  state  prison 
must  hereafter  be  "stamped  in  a  legible  and  conspicuous 
manner  with  the  words  *  Manufactured  in  the  New  Jersev 
state  prison.^" 

A  joint  resolution  of  the  New  Jei^sey  legislature  requests 
Congress  to  abolish  compulsorj'  pilotage  upon  vessels  en- 
gaged in  the  coasting  trade;  and  another  authorizes  the 
governor  to  prepare  and  have  presented  to  each  officer  and 
man  of  the  New  Jersey  Battalion  a  medal  to  commemorate 
their  good  conduct  at  the  Yorktown  Centennial. 

Neio  York  has  passed  an  act  providing  that  executors 
authorized  by  will  to  sell  real  estate  may,  unk\ss  the  will 
otherwise  direct,  sell  either  at  public  or  private  sale,  and 
on  such  terms  as  mav  seem  to  them  most  advanta^ijeous  to 
the  parties  interested;  and  also  a  second  act  providmg  that, 
where  two  or  more  executors,  as  such  or  as  trustees,  have 
power  given  them  to  sell,  mortgage,  or  lease,  and  any  of 
them  shall  fail  to  qualify,  the  other  or  others  shall  enjoy 
the  power  fully. 

Neu)  York  has  enacted  that  homestead  property  shall  not 
be  exempt  from  sales  for  taxes;  Vermont  has  made  the  tool- 
chest  of  a  mechanic  exempt  from  levy  and  sale;  and  Wis- 
consin  has  declared  that  the  earnings  of  all  married  persons, 
or  persons  having  a  family  to  sui)port,  shall  be  exempt  for 
three  months  to  the  extent  of  sixtv  dollars  a  month. 

« 

North  Carolina  now  requires  that  conditional  sales  of  per- 
sonal property  shall  be  reduced  to  writing,  and  recorded. 
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Penjisylvania  has  passed  "An  act  prohibiting  the  levpng 
of  license  tax  upon  persons  taking  orders  for  goods  by  sam- 
ple for  individuals  or  companies  who  pay  the  tax  at  their 
chief  place  of  business,"  of  which  I  have  seen  only  the  title; 
and  has  also  enacted  that  when  any  wire  used  for  electric 
puri)0ses  is  attached  to,  or  shall  extend  over  any  building 
or  land,  no  prescriptive  right  to  maintain  it  there  shall 
arise  by  lapse  of  time. 

An  act  to  establish  and  determine  the  boundary  line  be- 
twi^en  BJiode  Islxtnd  and  Massachv^etta  has  been  passed  by 
the  former  state,  to  take  efiect  only  when  a  similar  act  shall 
have  been  passed  by  the  latter. 

Wisconsin  has  enacted  that  no  contract  for  the  purchase, 
sale,  transfer,  or  delivery  of  personal  property,  to  be  de- 
livered and  paid  for  at  a  future  day,  shall  be  void  when 
either  the  buyer  or  seller  shall,  in  good  faith,  intend  to 
perform  the  contract. 

All  the  information  I  have  been  able  to  obtain  from  the 
state  of  Maine  is  that  the  legislature,  after  sitting  for  a  short 
while,  adjourned  over  until  late  in  August,  for  the  purpo:>e 
of  embodying  the  acts  of  the  present  session  in  the  new 
revision  which  has  been  provided  for.  The  restoration  of 
the  death  penalty  is  the  (mly  noteworthy  act  to  which  my 
attention  has  been  called.  The  legislature  is  probably  now 
in  session,  as  is  also  the  legislature  of  Georgia.  The  legis- 
lature of  Pennsvlvania  is  also  now  in  session,  and  its  laws 
not  published. 

CONCLUSION. 

A  closer  examination  into  the  year's  legislation  than  is 
accomplished  by  this  hurried  glance,  while  it  makes  an 
exhibit  of  much  that  tends  to  ameliorate  the  condition  of- 
man  and  improve  his  belongings,  yet  leaves  us  painfully 
conscious  of  the  merely  tentiitive  and  experimental  char- 
acter of  nearly  all  these  effort*^.     The  evils  which  press  at 
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the  moment  are  attempted  to  be  legislated  out  of  existence 
at  a  single  blow.  Real  or  fancied  wrongs  are  to  be  righted 
by  partial  and  short-sighted  enactments.  Disappointed 
suitors  procure  the  passage  of  laws  to  give  them  a  "  better 
chance  next  time."  A  very  small  number  of  these  statutes 
either  assert  or  adhere  to  any^reat  principle  of  action,  or 
give  evidence  of  high  moral  standard,  or  of  that  practical 
sagacity  familiarly  known  as  common  sense,  which  will 
enable  them  to  stand  the  scrutiny  and  test  of  time.  Undue 
haste,  inconsiderate  action,  controlling  prejudice,  and  tem- 
porary passion,  are  written  all  over  them. 

How  pleasant  and  refreshing  to  us,  gentlemen  of  the 
Association,  to  turn  from  the  consideration  of  this  most 
imperfect  statutory  mechanism,  to  the  law  as  we  find  it 
written  in  the  decisions  and  opinions  of  the  great  judges 
of  England  and  America — ^to  those  expositions,  based  upon 
the  immutable  principles  of  right  and  justice,  which  settle 
principles  on  such  a  firm  foundation  as  to  furnish  guides 
for  all  future  action;  opinions  which  embody  enlarged  views 
as  to  the  relations  which  individuals  sustain  to  each  other 
and  to''  the  State,  as  to  the  true  office  and  duty  of  govern- 
ment, and  the  great  moral  forces  which  should  control 
enlightened  communities.  When  we  see  how  satisfactory, 
how  all-pervading,  how  permanent  are  the  results  thus  ac- 
complished by  our  profession,  as  a  whole,  it  is  indeed 
cause  for  grateful  and  intense  pride  in  its  achievements 
and  traditions. 

Much  has  been  said,  and  sometimes  flippantly,  of  the 
encroachments  by  "judge-made  law."  Even  though  .such 
accusations  are  not  entirely  without  foundation,  how  much 
has  been  thus  done  in  the  announcement  of  truths  and 
principles  of  action  from  the  bench,  which  now  constitute 
the  treasury  of  the  law!  If  Lord  Mansfield  made  the 
law  merchant  of  England  —  which   also   be<:ame  that   of 
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America — if  Chief  Justice  Marshall  made  the  constitutional 
law  oi  the  United  States,  as  has  been  charged,  how  well  did 
they  build !  Who  so  rash  to-day  as  to  question  the  amaz- 
ing skill  and  complete  success  of  those  peerless  architects ! 
How  many  decades,  and  how  many  legislatures,  composed 
each  of  hundreds  of  men,  would  it  take  to  establish  such 
principles,  and  work  out  such  beneficent  results,  and  insure 
their  accepttmce  by  the  coming  generations ! 

We  are  certainly  excusable  if  such  reflections  as  these 
cause  us  to  ** magnify  our  office"  and  glory  in  our  vocation. 
Whatsoever  there  is  of  capacity  for  good  in  us,  can  be  best 
developed  by  an  Association  like  this.  We  live  in  an  ago 
which  illustrates  in  every  department  of  human  action  the 
power  of  associated  effort.  In  the  realm  of  those  moral 
forces  with  which  we  have  speciallv  to  deal,  is  not  the 
superior  power  of  associated  effort  intensified?  Whether 
we  like  it  or  not,  we  must  be  powerful  for  good  or  evil. 
Great  indeed  is  our  responsibility. 

There  may  be  differences  of  opinion  as  to  the  character 
of  the  age  in  which  we  live — whether  it  is  more  than  ever 
before  a  money-loving  age ;  certainly  it  is  a  money-getting 
age,  beyond  precedent.  Perhaj)s  men  loved  "filthy  lucre'' 
in  the  luxurious  days  of  Greece  and  Rome,  as  they  now  do: 
but  there  were  controlling  influences  then  against  this  ab- 
sorbing power,  which  do  not  now  exist.  The  real  trouble  with 
us  to-day  is  not  the  mere  love  of  money  as  a  possession  and 
a  treasure;  for  the  pursuit  of  wealth  is  not  only  a  right,  but 
often  a  duty,  and  the  use  of  it,  when  ac(iuired,  a  great  pleasure 
and  high  privilege;  but  it  is  the  self-prostration  of  society 
before  it  as  a  "  dignity,  a  principality,  a  power."  In  this 
woi*sliip  is  often  surrendered  talent,  learning,  every  high  and 
noble  aspiration,  and  even  the  gentler  graces  and  more  re- 
fined tharities  of  life.  Against  this  deification  and  absorbing 
j)ower  of  wt^alth,  what  stronger  bulwark  can  be  interposed 
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than  the  associated  resistance,  and  the  example,  of  an  intel- 
lectual and  learned  profession:  powerful  in  influence,  inti- 
mate and  controlling  in  its  necessary  connection  with  every 
variety  of  human  affairs,  trained  to  vigorous  and  indepen- 
dent thought  and  effective  speech?  If  it  but  dare  assert  its 
dignity  and  character,  there  is  no  social  agent  which  has 
half  its  power  to  curb  and  reform  society.  But,  to  accom- 
plish all  this,  we  must  be  true,  and  brave  as  well.  Not  only 
must  honor  be  the  guide  of  our  own  conduct,  but  we  must 
make  no  terms  with  dishonor — for  demoralization  often 
comes  not  so  much  from  joining  in  the  outright  commission 
of  sin,  as  from  the  halting,  unmanly  acquiescence  by  which 
we  condone  it. 

The  theme  is  pleasant,  and  the  glow  of  excitement  causes 
me  to  transgress. 

I  close  with  the  testimony  of  those  whose  higher  claims 
and  greater  achievements  in  the  profession  justify  me  in 
substituting  their  words  for  my  own:  "The  influences  of 
our  profession  are  as  wide  as  society ;  its  duties  are  arduous, 
refined,  delicate,  and  responsible;  its  honors  and  rewards, 
when  fairly  sought  and  earned,  may  fill  the  measure  of  a 
great  ambition;  we  cannot  be  too  .wise,  too  learned,  or  toa 
virtuous  for  it;  we  can  make  all  knowledge  tributary,  and 
yet  not  transcend  its  compass."*  Still  another  witness:  "I 
bear  tliis  testimony  concerning  our  great  profession, —  the 
more  I  have  seen  of  it,  the  higher  has  risen  my  estimate  of 
its  dignity,  usefulness,  and  importance.  ...  In  it  may 
be  found  as  pure,  noble,  truthful,  and  generous  men  as  ever 
adorned  the  pulpit  or  the  senate.  Below  either,  it  can  never 
fall,  .so  long  as  those  who  practice  it  are  faithful  to  the  trust 
committed  to  their  hands  by  its  great  masters."  f 

*  Hon.  S.  T.  Wallis,  of  Baltimore. 

t  Hon.  William  A.  Porter,  of  Philadeli)hia.  Paper  on  "  The  Qualitica- 
tioDH  of  the  Adviser  and  the  Advtx'ato." 


HliHr 


READ   BY 


ROBERT  G.  STREET. 


How  far  Questions  of  Public  Policy  may  enter  into 

Judicial  Decisions. 

"  In  a  government  in  which  the  departments  are  sepa- 
rated from  each  other,  the  judiciary,  from  the  nature  of  its 
functions,  will  always  be  the  least  dangerous  to  the  political 
rights  of  the  Constitution.  The  Executive  dispenses  the 
honors;  the  Legislature  commands  the  sword;  the  Judiciary 
has  no  influence  over  either  the  sword  or  the  purse.  It  may 
truly  be  said  to  have  neither  force  nor  will,  but  merely 
judffment."  Thus  truly  and  beautifully  wrote  Mr.  Hamilton 
with  respect  to  the  judiciary  department  of  the  grand 
design  in  government  then  proposed  by  the  Constitution  of 
the  United  States. 

But  it  is  questionable  if  the  experience  of  nearly  a  hundred 
years  has  verified  the  prediction  that  the  judiciary  depart- 
ment of  our  government  is  the  "least  dangerous  to  the 
political  rights  of  the  Constitution."  And  yet,  as  will  appear, 
it  may  not,  in  this  respect,  be  necessarj-  to  impugn  the  wis- 
dom of  Mr.  Hamilton's  political  philosophy. 

From  Marbury  vs.  Madison  down  to  the  present  time,  the 
judiciary  department  of  the  Federal  Government  has  been 
the  final  resort  of  political  parties  on  the  greatest  questions 
of  public  policy  that  have  agitated  the  country. 

(179) 
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The  liistory  of  tlie  origin  and  development  of  this  super- 
stitious belief  in  the  omnipotence  of  the  judiciary;  its  su]»- 
posed  j)Ower  to  annul  acts  of  Congress — ^laws  which  liave 
received  the  sanction  of  both  of  the  other  tlieoreticallv 
co-ordinate  d(^i)artinents — to  fix  the  limits  of  independent 
branches  of  the  sovereign  j)()wer,  and  say  to  them  "Thus  far 
and  no  farther/'  cannot  fail  to  be  both  interesting  and 
instructive  to  students  of  politico-legal  science  throughout 
the  world,  of  whom,  it  should  not  be  forgotten,  a  very  larg(' 
number  still  look  on  the  government  of  these  United  t!^tati'< 
as  exj)erimental  and  phenomenal.  Such  inquirj'  would 
embrace  an  examination  into  the  genius  of  our  i)e()ple,  their 
conservatism  and  reverence  for  judicial  authority,  their  iv- 
volt  against  the  tyranny  of  j)olitical  assembhes  so  luridly 
portrayed  in  the  contennK)raneou^  history  of  the  French 
Kepublic,  as  well  as  the  reactionary  force  incident  to  suc- 
cessliil  revolution  against  the  then  recent  lieritage  of  wron^r 
set  forth  in  the  '*  Declaration  of  the  Independence  of  tlu>o 
Colonies.'' 

That  the  judiciary  de])artment  should  have  the  j>owcr,  in 
"ra.sf,^'*  of  jurisdiction,  to  declare  its  opinion  against  the 
validitv  of  statutes,  because  in  conflict  with  what  is  deemed 
by  the  judges  a  true  inter])retation  of  the -C-onstitution,  and, 
on  that  ground,  to  disregard  them,  was  forseen  and  intended 
l)V  the  framers  of  that  instrument;  but  it  mav  be  confidently 
aliirmed  that  at  the  time  of  the  adoption  of  the  Constitution 
there  was  no  purpose  to  vest  in  the  courts  power  to  ainiul 
and  set  aside  an  act  of  Congress.  No  court  ever  lx'f(»re 
p<)ss(\s<ed  a  jurixlietion  so  pre-eminent  over  the  political 
j)()wer  of  a  state,  and  it  is  inconceivable  that  it  was  iiitende<l 
by  the  jjliilosoidieiv,  statesmen,  and  jurists  who  framed  the 
Constitution,  that  the  first  institution  of  this  novel  power  tui 
earth  sh(»uld  be  left  to  inference  and  conjecture  against  the 
express  and  fundamental  tlu.'ory  of  co-ordination  in  the  le.ui^- 
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lative,  executive,  and  judicial  departments  of  the  government. 
And  while  the  debates  on  the  adoption  of  the  Constitution 
show  that  difference  of  opinion — whether  the  Constitution 
was  to  receive  a  strict  or  liberal  construction — had  its  origin 
there,  yet  the  effect  on  the  other  departments  and  the  people 
of  even  the  mere  incidental  exp)ression  of  opinion  by  the 
judiciary  on  the  constitutionality  of  laws  in  tlie  course  of 
the  disposition  of  "  cases ''  could  not  then  have  been  antici- 
pated,, because  the  segregation  of  opposing  political  parties, 
so  long  to  control  the  destinies  of  the  country,  on  these  con- 
flicting theories  of  construction,  was  not  itself  appreciated. 

The  judiciary  has  become  a  factor  in  the  political  power 
of  the  government,  never  contemplated  in  its  origin. 

Neither  Marshall,  Kent,  nor  Story — though  advocating 
with  learning  and  eloquence  this  power  in  the  courts  to 
annul  legislative  acts — have  ever  sought  to  show  the  con- 
sistency of  its  existence  in  one  of  the  departments  with  the 
theorj'  of  co-ordination  in  the  three  departments.  They 
seem  content  to  accept  its  devolution  upon  the  judiciary  as 
a  "happy  accident;"  and  it  seems  now  generally  to  be 
thought  that  the  wisdom  and  impartiality  of  the  judges 
will  always  furnish  a  sufficient  guarantee  against  its  abuse, 
and,  perhaps,  even  against  error  itself. 

Happy  the  nation  from  whose  history  this  a  postmori 
argument  can  be  drawn,  however  obvious  its  fallacy ! 
Happy  the  people  whose  experience  shall  justify  the  con- 
fidence supposed  thus  to  have  been  reposed  by  the  founders 
of  the  government  in  their  practical  sagacity,  however 
hazardous  the  experiment ! 

A  primitive  and  original  method  of  exercising  this  power 

is  said  to  have  obtained  at  an  early  day  in-  one  of  the  most 

southern  of  our  states,  where,  upon  the  adjournment  of  the 

legislature,   and   before  the  beginning   of  the   succeeding 

terms  of  the  courts  at  nisi  prius,  it  wa^  the  custom,  at  the 
12 
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meetings  of  the  bar  called  for  the  purpose,  his  Honor  pre- 
siding, to  determine  what  acts  of  the  last  legislature  should 
be  regarded  as  operative,  and  what  ignored  as  unwise  or 
inexpedient;  and  thenceforward  it  was  deemed  disrespectful 
to  the  court  to  cite  those  thus  set  aside. 

I  trust  I  shall  not  be  considered  wanting  in  like  res})ec't 
because  undertaking  to  expose  a  gross  delusion  which,  per- 
sisted in,  is  calculated  to  bar  the  progress  of  our  civilization 
and  the  development  of  the  science  of  republican  govern- 
ment, and  to  prevent  the  modification  and  adaptation  oi 
the  public  policy  of  the  country  to  the  requirements  oi 
constantly  changing  conditions  and  relations.  Is  it  p<K^- 
sible  that,  upon  the  (juestion  of  the  existence  of  the  power 
in  the  government  to  pass  an  act  responsive  to  those  re- 
quirements, and  to  determine  whether  a  particular  act  is 
**  appropriate  means  ^'  of  executing  certain  political  powers— 
the  sole  question  in  these  cases — the  decision  of  the  Suprenit 
Court  of  the  United  States  is  forever  conclusive,  as  well  upoi: 
the  other  departments  as  upon  its  own  ? 

Mr.  Bentham,  in  his  universal  criticism  on  Black 
stone's  Commentaries,  severely  censures  all  "judiciary''  oi 
"judge-made  law,"  or' "judicial  legislation,"  because  of  it: 
alleged  tendency  to  pursue  processes  of  reasoning  peculiai 
to  the  legal  profc^ssion  ;  and  hence  he  characterizes  it  as  lav 
made  by  "  Judge  &  Co.,"  being  evidently  of  the  opinioi 
that  the  study  of  this  sort  of  law  "  tended  to  shari>eii,  l>u 
not  to  enlarge,  the  faculties  of  the  mind."  If  the  prac 
tising  lawyer  could  be  made  to  understand  that  he  wa; 
anything  more  than  a  "  sleeping  partner  "  in  the  concern- 
that  he  could  even  vote  as  in  the  sometime  meetings  of  tin 
bar  alluded  to — he  would  probably  be  more  acquiescent  ii 
its  wisdom  and  exi)ediency  than  he  is  generally  under^to(^( 
to  be.  Hut  "judiciary  law,"  in  the  broad  sense  intended  b> 
Mr.  Bentham,  includes  the  whole  body  of  our  laws  denonii 
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nated  by  the  common-law  lawyer,  "  unwritten  law."  If  his 
criticism  was  applicable  to  "judicial  legislation,"  as  that  terra 
is  generally  understood,  it  would  not  be  regarded  by  the  pro- 
fessional lawyer  as  an  objection ;  for  his  objection  is  that  the 
ratio  decidendi  in  such  case  is  based  on  supposed  consider- 
ations of  public  policy,  good  morals,  and  natural  justice;  the 
idea  of  the  particular  judge  what  the  law  ought  to  be,  and 
not,  as  it  should  be,  on  the  ascertainment,  upon  deduction 
by  legal  reasoning  and  analogy,  of  what  the  law  is. 

Although  long  a  {Principle  of  universal  acceptance  among 
political  scientists,  that  there  can  be  no  liberty  without  the 
separation  into  co-ordinate  departments  of  the  legislative, 
executive,  and  judicial  powers,  yet,  says  de  Tocqueville,  "  I 
am  not  aware  that  any  nation  on  the  globe  has  hitherto 
organized  a  judicial  power  on  the  principle  adopted  by  the 
Americans.  ...  It  has  been  claimed,  but  claimed  in  vain, 
by  the  courts  of  justice  of  other  countries."  And  the  learned 
and  liberal  writer  speaks  elocjuently  of  the  power  vested  in  our 
courts  of  pronouncing  a  statute  unconstitutional,  as  "one  of 
the  most  powerful  barriers  that  htis  ever  been  devised  against 
the  tyranny  of  political  assemblies." 

Mr.  Jefferson  said  that  his  construction  was,  "that  each 
department  of  the  government  is  truly  indei)endent  of  the 
others,  and  has  an  equal  right  to  decide  for  itself  what  is 
the  meaning  of  the  Constitution  in  the  laws  submitted  to  its 
action ;"  and  he  referred  to  the  "Alien  and  Sedition  Laws  "  and 
Marbury  vs.  Madison,  as  instances  in  which  he  entirely  dis- 
regarded, in  the  discharge  of  his  executive  duties,  devolved 
ui)on  him  as  President,  the  opinions  of  the  courts  upon  the 
(questions  involved. 

The  question  whether  a  sovereign  power  has  been  granted 
by  the  Constitution  of  the  United  States  is  a  great  i)ublic  and 
l)oliticiil  question,  and  the  decision  of  the  Supreme  Court  of 
the  United  States  has,  upon  such  question,  and  is  entitled  as 
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such  to,  no  other  effect  than  that  of  mere  finalitv  between 
the  parties,  with  the  obligation  upon  the  subordinate  branches 
of  that  department,  the  judiciary — of  which  that  court  is  the 
head — and  perhaps  upon  all  courts  whatever,  to  follow  such 
decision  "  until  and  unless  "  the  Supreme  Court  of  the  United 
States  shall  otherwise  decide;  that  is,  shall  overrule  its  own 
decision. 

Any  narrow  rule  of  legal  construction,  any  timorous  theory 
of  statesmanship,  by  which  it  shall  be  sought  to  devolve  upon 
either  one  of  the  co-ordinate  branches  of  the  government  the 
power  of  determining  for  the  others,  or  of  determining  for  the 
peoi)le,  with  whom  the  ultimate  sovereignty  resides,  questionj 
affecting  the  grant  of  sovereign  power,  is  necessarily  subvei" 
sivG  of  that  co-ordination  of  executive,  legislative,  and  judi 
cial  power  regarded  by  the  statesmen  who  laid  the  foundation 
stones  of  the  Republic  as  embodying  its  peculiar  beauty  anc 
its  sui)erior  strength.  The  only  {)rinciple  of  stare  decisis  tha 
is  applicable  to  questions  of  this  nature  is  uniform  practice 
consecrated  by  time  and  sanctified  by  common  consent 
Uniformity  of  construction  is  indeed  desirable,  but  not  a 
the  expense  of  the  destruction  of  uniformity  of  the  origina 
design. 

The  grant  of  legislative,  executive,  and  judicial  power  ii 
the  Constitution  is  alike  express:  "All  legislative  powe 
herein  granted  sliall  be  vested  in  a  Congress  of  the  Unite( 
States.''  "  The  executive  power  shall  be  vested  in  a  Presideii 
of  the  United  States,"  and  "The  judicial  power  of  the  Unite< 
States  shall  be  vested  in  one  Sui)reme  Court  and  in  sucl 
inferior  courts  as  Congress  may  from  time  to  time  ordaii 
and  establish.'' 

The  distinction  between  political  and  judicial  i)Ower  i 
acknowledged,  if  not  well  defined.  The  judicial  power  ex 
tends  to  the  determination  of  "  cases,''  not  questions.  And  i 
the  incidentiil  expression  of  opinion  by  the  court  upon  ques 
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tions  of  the  nature  of  those  under  consideration  is  indeed  the 
ultimate  determination  of  such  questions,  while  the  judiciary 
feature  of  our  government  may  deserve  de  Tocqueville's 
commendation  as  presenting  "  one  of  the  most  powerful  bar- 
riers ever  devised  against  the  tyranny  of  political  assemblies," 
it  cannot  be  said,  in  the  language  of  Mr.  Hamilton,  "to  be 
the  least  dangerous  to  the  political  rights  under  the  Con- 
stitution." 

There  is  no  power  in  the  courts  to  annul  an  act  of  Con- 
gress,  but  only  to  decide  "cases;"  there  is  no  chancellor,  or 
cancellaria,  in  the  Constitution ;  and  there  is  no  greater  war- 
rant in  the  Constitution,  or  in  the  theorj^  of  this  government 
deduced  from  contemporary  exposition,  for  attributing  such 
power  more  to  one  department  than  another.  There  is  no 
power  anywhere  to  annul  an  act  because  deemed  unconsti- 
tutional. The  President  may  declare  that,  in  his  opinion, 
an  act  is  void  -because  unconstitutional,  and  refuse  to  enforce 
it;  and  so  may  the  courts;  but  neither  can  control  the 
other;  and  hence  it  is  obviously  inaccurate  to  say  that  the 
court  finally  determines  the  constitutionality  or  unconsti- 
tutionality of  a  law.  The  Legal  Tender  Acts  were  declared 
unconstitutional  in  Hepburn  vs.  Griswold ;  but  if  this  were 
indeed  an  authoritative  establishment  that  those  apts  were 
null  and  void,  vitality  and  constitutionality  could  not  sub- 
sequently have  been  imparted  to  them  by  the  declaiTation  of 
their  constitutionality  in  the  Legal  Tender  Cases  in  12  Wal- 
lace. If  the  former  was  an  authotitative  declaration  of  status, 
— wai^,  in  fact,  anything  more  than  the  mere  expression  of 
opinion  or  reasons  for  the  particular  judgment — then  the 
latter  was  judicial  legislation  by  the  wholesale;  it  was  to 
enact  a  law  where  previously  there  was  none. 

The  office  of  construction  is  indeed  ordinarily  said  to  be  a 
judicial  act;  but  if  each  department  of  the  government  may 
be  truly  said  to  be  supreme  within  its  sphere,  and  to  be  in- 
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dependent  of  the  others,  it  must  result  that  the  legislative 
l)ranch,  in  the  passage  of  an  act,  must  judge  for  itself 
whether  political  power  in  a  given  case  is  granted  or  pro- 
hibited. And  so  the  President  must  judge  for  himself  in 
the  execution  of  the  law,  and  so  the  coui*t  in  its  adminis- 
tration. 

If  the  functions  performed  by  Congress,  by  the  President, 
and  by  the  courts  are  respectively  legislative,  executive,  and 
judicial,  so  long  as  neither  invades  the  province  of  any 
other,  it  is  acting  within  its  appropriate  sphere;  and  whether 
wisely  or  unwisely,  constitutionally  or  unconstitutionally,  so 
far  as  affects  its  own  action,  it  is  itself  the  exclusive  judge. 

The  judiciary  can  no  more  annul  an  act  of  Congress  on 
the  ground  of  its  unconstitutionality  than  Congress  can  set 
aside  a  decree  of  the  courts  because  without  jurisdiction. 

It  is,  perhaps,  in  this  independency  of  opinion  and  of 
action  with  respect  to  the  scope  and  limitations  of  consti- 
tutional power;  this  separate  right  and  duty  of  each  of  tlie 
co-ordinate  departments;  this  requirement  that  each  shall 
view  and  determine  these  grave  questions  for  itself,  and 
neither  for  the  other,  from  its  own  point  of  view,  and  upon 
its  own  responsibility,  under  the  influences  and  by  the  pro- 
cesses of  reasoning  peculiar  to  each,  that  the  greatest  safe- 
guard is  to  be  found  at  once  against  the  tyranny  of  political 
a-^semblies,  the  ambition  of  an  executive,  and  the  rigidity 
of  the  non-progressive  and  inelastic  rules  and  principles  tliat 
in  general  control  judicial  decision. 

Superficially,  this  may  seem  to  present  a  scene  of  discord 
and  confusion,  of  conflicting  views  and  opposing  actions,  of 
constant  danger  of  contact  between  irresistible  forces  and 
immovable  bodies;  but  this  is  more  fanciful  than  real;  and 
any  actual  dan<^er  inherent  in  it  must  be  more  than  com- 
j)ensatcd  by  disabling  any  one  department  from  curtailing 
the  American  Constitution  of  its  fair  proportions. 
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A  construction  of  the  constitutional  powers  of  the  govern- 
ment, concurred  in  by  each  of  its  co-ordinate  branched 
through  a  long  period  of  time,  would  be  a  decision  of  such 
a  question  by  a  high  court  of  competent  jurisdiction,  and 
such  a  decision  as  alone  would  carry  with  it  the  weight 
and  conclusiveness  requisite  to  secure  general  acquiescence. 
This  power  claimed  on  behalf  of  the  courts,  and  deemed 
by  some  so  essential  to  the  perfection  of  a  system,  which 
is  yet  so  subversive  of  our  system  of  co-ordination,  has 
never  obtained  for  itself  practically  the  siinction  of  such 
common  consent. 

The  Executive  did  not  acquiesce  in  it  in  case  of  the 
"Alien  and  Sedition  Laws,"  or  in  Marburv  vs.  Madison; 
and  the  same  department  signally  dissented  from  the  de- 
cision against  the  constitutionality  of  the  "Legal  Tender 
Acts."  The  "  Dred  Scott"  case  was  not  acquia^ced  in  by  Con- 
gress or  the  people;  and  had  the  court  entertained  the  case 
of  the  State  of  Mississippi  against  Stanton,  and  lield  the 
"  Reconstruction  Acts"  unconstitutional,  it  cannot  be  doubted 
that  that  decision  also  would  have  been  disregarded  in  politi- 
cal action.  To  the  conservative  rule  early  adopted  by  the 
courts — that  a  statute  should  not  be  declared  unconstitu- 
tional unless  it  is  clearly  so — is  largely  due  the  infrequency 
of  such  differences. 

Many  of  the  rules  of  construction  adopted  by  courts  of 
law  are  most  useful  to  a  true  exposition  of  the  Constitu- 
tion of  the  United  States;  but  -that  all  of  those  rules  are 
applicable,  or,  if  applicable,  adecjuate'to  a  full  exposition 
of  the  sovereign  powers  of  the  government,  is  denied.  True 
statemanship  will  diligently  explore  the  debates  of  the 
conventions,  and  the  writings  of  the  statesmen  who  laid 
the  foundations  of  this  government,  as  the  most  honored 
sources  of  a  correct  interpretation  of  the  Constitution ;  yet 
there  is  no  method  of  construction  in  general  more  rejiro- 
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bated  by  courts.  Mr.  Jefferson's  second  canon  was:  *'0n 
every  (question  of  construction  [of  the  Constitution]  we 
should  carry  oui'selves  back  to  the  time  when  the  Consti- 
tution  was  adopted;  recollect  the  spirit  manifested  in  the 
debates;  and,  instead  of  tryino;  what  meaning  may  hv 
squeezed  out  of  the  text  or  invented  against  it,  conform  to 
the  probable  one  in  which  it  was  passed."  Mr.  Justice 
Story  oflers  nineteen  principal  rules  for  the  construction  of 
the  Constitution,  and  speaks  slightingly  of  the  two  canons 
proposed  by  Mr.  Jefferson. 

'*  The  judicial  power  of  the  United  States  shall  he  vested 
in  one  Supreme  Court,*'  etc.  "The  judicial  power  shall  ex- 
tend to  all  '  cases '  in  law  or  equity,"  etc. 

What  is  judicial  power?  It  is  the  power  pertaining  to 
courts  of  justice;  the  power  to  hear  and  pronounce  judg- 
mcnt'in  cases  at  law  and  in  equity  between  the  parties  and  in 
criminal  prosecutions.  "  The  reasons  announced  by  the  court 
to  sustain  its  decision  .  .  .  constitute  no  j)art  of  the 
judgment." 

If  there  is  no  power  in  the  courts  to  annul  an  act  because 
deemed  unconstitutional,  the  same  reasoning  here  pursued 
would  import  that  mere  approval  of  an  act  by  the  executive 
and  its  enforcement  by  the  court  in  a  case  at  bar  would  not 
conclude  the  question  of  its  constitutionality.  In  the  leading 
cases  of  judicial  constructions  of  the  powers  of  Congress  by 
the  Supreme  Court  of  the  United  States,  it  happens  that  the 
acts  of  Congress  brought  in  question  havQ^  been  upheld  as 
constitutional.  These  cases  have  depended  upon  statutes 
expressive  of  measures  of  public  policy,  such  as  the  power 
to  incorporate  a  bank,  and  the  power  to  declare  Treasury 
notes  a  legal  tender.  Indeed,  as  constructions  of  the  powers 
of  Congress  must  mainly  be  invoked  by  acts  that  must  stand 
or  fall  under  the  clause,  ''To  make  all  laws  which  shall  he 
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necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  this  Constitu- 
tion in  the  Government  of  the  United  States,  or  in  any 
department  or  officer  thereof,"  it  will  readily  be  seen  that 
the  acts  themselves  must  relate  to  measures  of  public  policy. 
The  question  whether  a  particular  act- is  "  necessarj'^  and 
proper,  appropriate  means  to  carry  out  powers  enunciated 
in  the  Constitution,"  is  not  a  judicial  one.  Formerly  the 
power  of  the  courts  in  England  to  decide  contrary  to  the 
statute  when  the  act  itself  was  deemed  contrary  to  "  public 
policy,  the  first  principles  of  morality  or  natural  justice," 
was  vainly  but  strenuously  contended  for  by  many  of  the 
judges.  Said  Lord  Coke,  in  Dr.  Bonham's  case:  "The  com- 
mon law  doth  control  acts  of  Parliament,  and  adjudges  them 
void  when  against  common  right  and  reason."  But  these 
and  like  indignant  expressions  that  have  in  many  instances 
fallen  from  the  bench  will  be  found  to  have  been  provoked, 
in  general,  by  acts  of  such  enormity  as  make  them  a  just 
testimony  to  the  humanity  of  the  judges,  but  detract  largely 
from  their  weight  as  authority.  Nor  is  English  history  with- 
out its  lesson  in  presenting  to  us  a  picture  of  the  rapacity, 
servility,  and  inhumanity  of  the  judges,  who  "bent  the  sup- 
pliant hinges  of  the  knee,  that  thrift  might  follow  fawning;"' 
and,  attempting  to  override  the  statute  law  of  the  realm, 
were  met  by  the  moral  sense,  recognition  of  natural  justice, 
and  traditional  public  policy  inherent  in  the  people,  and 
driven  from  place  and  power  in  infamy  and  dishonor.  On 
this  branch  of  our  discussion  the  true  doctrine  in  America 
is  well  stated  by  Chief  Justice  Black,  in  Sharpless  vs.  The 
Mayor,  21  Pa.  St.:  "  We  are  urged,"  said  he,  "to  hold  that  a 
law,  though  not  prohibited,  is  void  if  it  violate  the  spirit  of 
our  Constitution,  or  impairs  any  of  those  rights  which  it  is 
the  object  of  free  government  to  protect,  and  to  declare  it 
unconstitutional  if  it  be  wrong  and  unjust.     We  cannot  do 
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this.  It  would  be  assuming  a  right  to  change  the  Consti- 
tution ;  to  supply  what  we  might  consider  its  defects.  .  .  . 
There  is  no  shadow  of  reason  to  suppose  that  the  mere  abus(j 
of  power  was  meant  to  be  corrected  by  the  judiciar3^'' 

In  a  case  in  Texas  (Pierce  vs.  Randolph,  12  Tex.),  tht 
eminent  counsel  questioned  the  application  of  the  En^^lish 
doctrine  allowing  recovery  of  a  wager  on  a  horse-race,  to 
horse-racing  in  America.  I  will  not  do  him  the  injustice  to 
attempt  to  state  his  argument;  I  prefer  to  quote  briefly 
from  it  as  reported.  "I  imagine/'  said  he,  "our  learntHl 
judges  over  tlie  Atlantic  have  but  little  conception  of  a 
quarter  race-track  in  America.  In  the  expressive  language 
of  Parson  Brownlow,  the  quarter  track  is  the  shortest  roiu 
to  perdition  that  has  yet  been  discovered.  ...  Its  genera 
concomitants  are  an  ox-cart  and  a  barrel  of  whisky,  out  oi 
the  bung-hole  of  which  flows  one  continuous  stream  of  drunk 
enness  and  profanity.  The  argument  that  it  is  calculated  t<: 
improve  the  breed  of  horses  is  only  applicable  to  regulai 
turf  races,  such  as  the  Derby.  Diogenes  himself  woiihi 
smile  at  suph  being  the  result,  could  he  but  see  the  eoni 
petitors  in  speed  on  "one  of  our  quarter  race-tracks,  groomtM 
by  Simon  Suggs." 

After  stating  the  familiar  rule  allowing  recovery  in  suel 
case,  Chief  Justice  Hemphill  responds  vigorously  to  the  argu 
ment  of  counsel  as  follows:  "But,  it  seems,  a  new  rule  ha: 
been  discovered,  bv  which  to  test  the  validitv  of  contract? 
and  that  is,  the  belief  of  the  jury  with  regard  to  this  ten 
dency  to  immorality  and  breaches  of  the  peace,  and  tlii: 
even  where  such  contracts  have  been  declared  bv  the  coun 
of  the  last  resort  to  be  valid  in  law,  and  to  have  all  the  forct 
and  efficacy  which  the  law  can  impart  to  any  contract.  N( 
doctrine  more  subversive  of  law  and  of  private  and  publi* 
rights  could  have  been  devised.  In  fact,  it  sets  them  attoa 
ui)()n  j)ublie  sentiment,  to  fluctuate,  and  rise,  and  fall  witl 
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the  ebb  and  flow  of  popular  opinion,  and,  when  brought  to 
trial,  to  succeed  or  fail,  not  according  to  established  rules  of 
law,  but  upon  the  belief,  the  private  opinions,  or,  in  other 
words,  the  whims  and  caprices  of  the  jury  before  whom  they 
are  presented.  The  most  sacred  rights — those  most  cherished 
by  the  law — may  be  frustrated  and  defeated  if,  without  any 
regard  to  the  law,  a  justice  of  the  peace,  with  his  jury,  might 
deem  them  against  morals,  good  order,  or  public  policy. 
.  .  .  It  is  the  duty  of  both  judges  and  juries  to  decide 
on  rights  according  to  the  laws  of  the  land,  and  not  on  their 
belief  of  what  ought  to  be  law.  '  Their  office  is  not  legislative. 
It  is  judicial;  it  is  to  administer  the  law  as  they  find  it,  and 
not  to  exalt  their  own  belief  or  notions  above  the  law,  and 
follow  these  as  a  higher  code  by  which  the  rights  of  the 
community  are  to  be  regulated  or  controlled." 

General  professional  opinion  has  put  at  rest  whatever 
diversity  may  have  existed  on  this  question,  and  now-a-days 
the  more  a  judge  dilates  upon  a  subject  so  vague  and  inde- 
terminate, and  so  obviously  unsuited  to  the  judicial  function 
ss  public  policyy  the  greater  cause  he  gives  for  the  just  sus- 
picion that  he  is  merely 

"Praisinp  thoHe  things  he's  inclined  to, 
And  damning  those  he's  no  inind  to." 

But  with  the  enforced  abandonment  of  this  claim  of  juris- 
diction to  annul  laws  opposed  to  their  ideas  of  public 
policy,  first  principles  of  morality,  and  natural  justice,  the 
courts  of  the  Union,  with  amazing  boldness  and  surpassing 
ingenuity,  have  sought  to  supply  its  loss  by  the  assumption 
of  the  high  powers  here  first  noted — another  form  merely 
of  the  undertaking  judicially  to  determine  the  public  policy 
of  the  country.  And  as  respects  this  chief  branch  of  our 
inquiry,  from  out  the  vicissitudes  of  English  and  American 
politic{il  and  judicial  history;  consistent  with  the  terms  of 
the  Constitution  and  its  contemporaneous  exposition;  and 
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alone  consistent  with  the  fundamental  theory  that  the  de- 
partments are  equal,  co-ordinate,  and  independent,  we  reach 
the  clear  light,  that,  upon  questions  of  sovereign  power  and 
policy,  each  department  must  judge  for  itself;  and  over  all, 
the  people,  through  constitutional  agencies,  in  the  exercise 
of  their  reserved  right,  may  declare,  in  such  case,  what  is 
the  true  intent  and  meaning  of  the  Constitution,  either 
affirming  or  reversing  the  previous  declarations  of  the  legis- 
lative, executive,  or  judicial  branches. 

No  question  of  the  grant  or  prohibition  of  sovereign 
power  or  declaration  of  public  policy  should  ever  be  con- 
sidered settled  until  uniformity  of  opinion  and  action  has 
been  reached  by  the  several  departments,  and  not  then 
until  the  people  have  made  known,  under  circumstances 
and  conditions  favorable  to  its  exercise,  and  through  such 
time  as  to  assure  delil)eration,  their  approval  of  such  con- 
currence. And  this  concurrence  itself,  to  be  binding,  must 
be  reached  under  the  free  exercise  of  the  right  of  indepen- 
dent opinion  and  action,  and  not  through  the  influence  of 
the  gross  delusion  that  the  courts  speak  on  the  subject  "^vith 
the  voice  as  of  one  havincr  authoritv." 

If  it  be  objected  that  as  to  governments,  to  quote  from 
Blackstone's  Commentaries^ "  However  they  began,  or  by  what 
right  soever  they  subsist,  there  is,  and  must  be  in  all  of  them, 
a  supreme,  irresistible,  absolute,  uncontrolled  authority,  in 
which  the  jura  summi  imperii,  or  the  rights  of  sovereignty, 
reside" — which  is,  indeed,  the  argument  of  necessity  whereon 
the  rightful  exercise  of  this  pre-eminent  power  by  the  judi- 
ciary is  largely  placed  by  its  advocates — I  reply  to  this  ab- 
stract proposition,  that  the^'ura  summi  imperii  in  republican 
governments  reside  in  the  people  themselves.  Moreover, 
history  affords  many  illustrious  examples  of  government 
by  conventions,  as  the  (Jerman  Empire,  the  Dutch  Republic, 
the  Swiss  Cantons,  and  the  Acliaian  League. 


PAPER  READ  BY  ROBERT  G.  STREET.  193 

If  it  be  further  objected  that  beneficial  results  can  only  be 
hoped  for  from  this  process  of  voluntary  adjustment  at  the 
end  of  a  long  period  of  conflict  and  travail,  I  reply,  that 
no  truly  beneficial  results  in  the  world's  history — ^physical, 
social,  moral,  or  governmental — ^were  ever  achieved  by 
"happy  accidents;"  and  if  the  period  of  attainment  of  these 
results  be  deferred,  it  is  because  their  right  development 
requires  it;  and  dissatisfaction  on  that  account  is  only  a  re- 
newed expressicfn  of  the  impatience  of  man  with  the  slow 
processes  of  God  and  of  Nature. 


KEAI)  BY 
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The  Future  of  Oiir  Profession. 

Our  profession  is  one  of  the  necessities  of  civilization. 
There  is  no  occasion  for  lawA'ers,  where  the  onlv  test  of 
human  rights  is  the  will  of  the  strongest. 

But  society,  even  in  its  rudest  forms,  brings  men  into 
relations  with  each  other.  For  the  general  welfare,  it  takes 
here  a  little  and  there  a  little  from  the  absolute  rights  of 
individuals.  The  process  goes  on  from  year  to  year,  from 
cvcle  to  cvcle;  for  the  law  as  well  as  science  has  its  cosmic 
forces.  Common  convenience  and  mutual  necessities  beget 
the  law  of  custom.  As  wealth  and  population  increase,  these 
relations  become  more  strained,  artificial,  and  complex. 

The  law  is  the  result  of  growth  and  decay ;  for  in  the  law,  as 
in  everj'thing  human,  there  is  an  eternal  struggle  between 
life  and  death  for  the  mastery ;  and  therefore  the  great  body 
of  our  law,  which  affects  us  so  closely  in  every  relation  of  life^ 
cannot  be  administered  with  comparative  suwess  excej)t 
through  the  instrumentality  of  a  picked  corps  possessing  the 
qualifications  which  special  training  and  the  hard  discipline 
of  experience  alone  can  give. 

Since  Bracton  wrote,  *' Destruction  and  Reconstruction" 
have  done  their  work.    A  great  revolution  has  been  wrought,. 

(105) 
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not  only  in  the  structure  of  the  law  itself,  but  in  its  procesas 
and  methods,  and  in  the  guilds  by  whose  aid  it  has  been 
administered. 

Then  the  "law-merchant"  was  but  a  name,  and  the  Court 
of  Chancery  another.  The  "custom  of  merchants"  was  not 
recognized  by  the  courts  as  a  part  of  the  common  law  for 
nearly  three  hundred  and  fiftv  years;  and  the  stout  resist- 
ance  of  the  common  lawyers  to  its  adoption,  which  they 
regarded  as  a  usurpation,  was  not  silenced  until  the  final 
decision  in  1705 — one  hundred  and  fifty-six  years  later. 
Walthani  had  not  then  invented  the  subpama  which  made 
the  Court  of  Chancery  **  The  deformed  transformed."  Manii- 
factures  and  the  statute  against  monopolies  were  unknown, 
-and  the  art**  and  sciences  were  at  their  lowest  ebb. 

The  profession,  as  it  has  existed  in  England  for  centuries, 
divided  into  two  great  branches,  was  then  unknown.  The 
rigid  policy  of  the  (;ommon  law  was  to  comi)el  all  parties  to 
appear  in  person,  and,  with  the  aid  of  the  court,  tr}'  their 
own  causes.  First  came  advocates,  variously  designated, — 
known  as  a  standing  order  prior  to  1255;  as  barristers,  in  a 
restricted  sense,  as  early  as  1291 ;  and  since,  as  barristers  of 
various  degrees,  or  as  counsel.  Potential  as  this  body  has 
been,  it  was  the  creation  not  of  statutes,  but  of  custom.  Bar- 
risters were  not  admitted  to  practice  by  the  courts,  but  were 
called  to  the  bar  by  the  Inns  of  Court.  Probably  no  body  of 
men  equally  potential  were  ever  so  little  subject  to  statutory 
regulation. 

Attorneys  in  fact,  as  contradistinguished  from  attorneys 
at  law,  have  existed  from  the  dawn  of  the  common  law.  At 
a  later  day,  in  certain  cases  of  emergency,  a  plaintiff  or  de- 
fendant, with  the  sanction  of  the  court,  might  select  some 
friend  or  deputy  to  take  his  place.  The  parties  had  the 
right  to  employ  such  agents  to  represent  them  in  the  king's 
courts,  provided  they  first  obtained  a  license  from  the  Crown 
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to  appear  in  that  particular  cause  by  such  attorney,  though 
sometimes,  by  !' special  grace,"  a  party  was  allowed  to  select 
any  p)erson.  This  was  such  a  source  of  revenue,  that  there 
were  four  hundred  of  such  attorneys  in  the  reign  of 
Edward  III. 

At  a  later  date,  for  the  purpose  of  freeing  litigants  from 
this  burden,  Parliament  provided  that  any  person  might 
appoint  any  other  person  his  attorney  without  fee  or 
license.  They  were  still,  however,  nothing  but  agents  in  a 
particular  cause.  The  result  was  that  litigation  was  largely 
increased,  and  the  parties  litigant  were  handed  over  as  prey 
to  thiij  unlicensed  horde.  To  remedy  these  evils,  Parliament, 
four  hundred  and  eighty  years  ago,  provided  in  substance 
that  none  but  "good  and  virtuous"  men,  "learned,  and  of 
good  fame,"  should  be  admitted  and  sworn  as  attorneys; 
that  such  should  be  examined  by  the  justices,  and  their 
names  put  upon  the  roll ;  that  in  case  of  the  death  of  any 
attorney  so  enrolled,  the  justices  were  in  like  maimer  to 
"make  another  in  his  place:"  and  that  "if  an v such  attornev 
be  found  in  any  default  of  record  or  otherwise,  he  shall 
foreswear  the  court,  and  never  after  be  received  to  make  anv 
suit  in  the  court  of  the  king.'" 

The  substance  of  this  statute  wils  borrowed  fi*om  the 
French  and  the  Roman  law.  Its  vital  principle  is  the  bed- 
nxjk  u[)on  which  all  subsequent  legislation  in  (treat  Britain 
and  the  United  States  rests.  By  this,  attorneys  for  the  first 
time  (ceased  to  be  attorneys  in  fact,  and  became  attorneys 
of  record — officers  of  court,  fSubject  to  its  control  and  super- 
vision. In  1871  they  numbered  13,824  in  the  United  King- 
dom alone. 

The  essential  differences  between  the  two  branches  of  the 
profession  were : 

The  efnployment  of  attorneys  was  pecuniary,  that  of  bar- 
risters, honorary.      Attorneys,   like  other  enii)lov(''s,  might 
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demand  and  receive  compensation  ;  barristers  could  not  de- 
mand anything,  but  might  receive  gifts.  Attorneys  might 
rollover  their  compensation  in  assnmpdi  or  debt;  barristers 
had  no  remedy  at  law  or  in  equity.  Attorneys  were  liable 
for  negle^'t  of  ordinary  care  and  ditigence ;  barristers  were 
,  liable  only  in  case  of  mala  fides,  and  not  always  for  that. 
The  attornev  miirht  eonfer  directlv  with  his  client;  the  bar- 
rister  might  not.  The  attorney  took  charge  of  the  prelim- 
inary proceedings,  made  his  brief  of  the  law  and  the  fads, 
with  notes  of  the  testimony,  selected  his  leader,  and  acted  as 
a  go-between  between  client  and  counsel ;  the  barrister  pre- 
])ared  the  pleadings,  and  took  the  charge  and  res|X)nsibility 
of  the  cause  in  court. 

The  Knglish  bar  did  not,  as  Inus  been  said,  reappear  witli 
the  colon istii  on  these  shores.  The  Dutchmen  of  New  York 
and  the  people  of  the  Jcrr^^eys,  prior  to  their  annexation  to 
New  England  in  1<>8S.— and,  in  fact,  until  1708,— had  little 
occasion  for  lawyei*s;  Penn  and  hisCiuakeiv,  still  less:  Roger 
Williams  and  his  ft^llowers  had  none  at  all.  The  Separatist^ 
of  Plvmouth  Colonv  scut  home  the  onlv  i>ei*son  from  the 
Inns  of  Court  who  attempted  to  practise  within  its  limits. 
Some  of  the  most  eminent  members  of  the  colonv  of  Massii- 
chusetts  liav  had  bi^en  thoroughlv  trained  in  the  Inni^  cf 
(\>urt.  They  did  not,  however,  attempt  to  {>ractise,  but 
utilized  their  knowledge  for  the  benefit  of  the  Bible  nmi- 

monwealths.     Thev  too  sent  liome  the  onlv  educated  lawvcr 

•  ••  • 

Ml  their  midst,  and  the  result  was  tliat  the  ancient  Engli>li 

pnutice  was  from  necessity  rc\iveii.     The  parties  were  n?- 

(juired  to  appear  in  court  and  try  their  own  causes.    Tliev 

miii'ht  a<k  a  friend  to  assist  them,  and  often  did.    "  Palron>" 

ciunc  in  in  their  aid,  as  was  the  case  under  the  Roman  la^v 

Xrarlv  eviM'v  num  who  could  read  and  write,  and  manv  wlio 
«  »  • 

could   not.  a<  in   the  mother  country,  when  licenses  were 
swrplft  away    by   --tatute,   set    up    as   an   attorney   in    fari. 
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"Chimney-corner  law"  reigned,  except  whore  the  mandatOvS 
of  the  general  court  or  some  other  court  governed. 

At  the  trials  for  witchcraft  at  Salem  in  1()02,  an  old  man, 
Giles  Corey,  "standing  mute,"  was  pressed  to  death.  Then, 
and  not  unfrequently  both  before  and  afttT,  the  minister  took 
his  seat  by  the  side  of  the  judge,  and  took  his  turn  in  hiu*- 
anguing  and  hounding  the  jury  into  returning  a  verdict  con- 
trary to  their  consciences  and  against  their  judgment.  In 
these  famous  trials  no  lawyer  participated  either  as  attorney, 
counselor,  or  judge.  Had  there  been  an  educated  bar,  tlio 
result  might,  and  probably  would,  have  boon  different,  and 
the  old  commonwealth  might  have  been  sj)ared  the  sai-kcloth 
and  ashes  which  she  has  so  often  worn  because  of  the  memory 
of  those  trials. 

But  as  time  wore  on  and  the  anglicization  of  the  colonics 
became  more  complete,  the  attorneys  and  barristei^s  of  the 
English  bar  appeared  distinctively  in  New  York,  New  Jersey, 
Pennsylvania,  Massachusetts,  and  some  of  tlit^  other  colonies; 
but  as  there  were  no  inns  of  court  from  which  the  barrister 
could  hail,  they  were  admitted  to  the  bar,  like  attorneys,  by 
the  court.  "Barristers'  habits"  were  taken  in  Ahissachusetts 
lis  early  as  17<)();  but  in  some  of  the  colonies,  as  in  New 
Hampshire,  no  distinction  between  the  two  great  branches 
of  the  profession  was  ever  known^  thongh  Judge  Story, 
whose  notions  were  peculiar  and  who  was  inclined  to  <'xalt 
the  functions  of  the  court,  in  the  Circuit  Court  of  th(^  Cnitetl 
States  for  New  Hamj)shire,  conferred  the  (h^gn^e  of  serjeant- 
at-law  upon  Jere  Mason  and  Judge  Smith,  and  that  of 
barrister-at-law  u]>on  Daniel  Webster  and  others.  (Dart- 
mouth College  Causes,  j)p.  151, 152.)  The  distinction  was  k<'jit 
U|),  however,  in  New  York,  New  Jersey,  and  several  other 
states,  until  late  in  the  present  century.  It  wjis  perjjetuaterl 
in  the  federal  courts  by  a  ruh*  established  by  i]nt  Supreme 
Court  of  the  United  States  in  17^*0,  and  which  jirevaUerl  till 
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1858.  There  is  now  no  distinction  in  this  country :  everv 
attorney  is  a  counselor,  and  everv  counselor  an  attoruev. 
There  are  lawj'ers  who  make  patent  cases  a  s{>ecialty,  but 
they  are  comparatively  few,  and  confined  to  the  larger  citiu<. 
The  same  is  true  to  a  more  limited  degree  in  admiralty,  and 
in  business  at  the  departments,  and  the  like:  but,  in  general, 
everv  lawver  in  the  countrv  is  liable  to  be  called  upon  at  anv 

•^  V  ft  X  ft 

moment  to  frame  a  "  Holmes'  note,''  a  justice  writ,  a  bill  in 
chancery ;  to  solve  some  intricate  problem  in  conveyancing, 
to  prepare  a  cause  for  trial  by  jury,  to  sum  it  uj),  or  to  argue 
questions  of  law  before  the  highest  judicial  tribunal  in  the 
land. 

The  legal  profession  in  the  United  States  has  always  been 
weaker  lumiericallv  than  either  of  the  other  so-called  **  learned 

ft 

professions/'  but  in  general  has  always  been  regarded  as  more 
potent,  for  it  luis  lifted  w4th  th(*  longest  lever  the  material 
interests  and  passions  of  men. 

A  few  brief  summaries  huiy  show  tlie  position  of  each  with 
reference  to  the  othei's  and  to  the  pojjulation  of  the  whole 
countrv. 

In  1830  we  had  23,939  lawyers,  2().S42  clergymen,  40,r)()4 
doctors;  in  1800,  33,183  lawyers,  377)24  clergymen,  54,oSo 
doctors:  in  1870,  40,736  lawyers,  43,S74  clergymen,  G2,oSo 
doctors:  in  1880,  ()4,137  lawyeiN,  r»4,(H)S  clergymen,  8o,671 
doctors.  In  1830  there  was  one  hiwyer  to  904  people,  one 
clergyman  to  .S(>4,  and  one  doctor  to  309:  in  lSOO,one  lawyer 
to  947  j)e()ide,  one  clergyman  to  S37,  and  one  doctor  to  ^iwi: 
in  1S7(),  one  lawyer  to  949  people,  one  clergyman  to  S70,  and 
one  doctor  to  (JlS:  in  18S0,  one  lawyer  to  7<S2  i)eople,  one 
cler^iyinan  to  773,  and  one  doctor  to  383.  The  number  <>( 
lawyers  in  the  United  States  prior  to  the  adoj>tion  of  the 
Federal  Constitution  cannot  be  determined  with  exactness. 
It  may  he  dune,  however,  a])proximately. 

It  is  known  that  for  a  long  series  of  veal's  New  Ilanipshire 
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had  more  lawyers  in  proportion  to  her  inhabitants  than  any- 
other  province,  colony,  or  state.  In  1767  she  had  one  lawyer 
to  6,800  people;  in  1783,  one  to  about  5,000;  in  1787,  one  to 
4,600;  in  1800,  one  to  2,300;  in  1810,  one  to  1,800;  in  1820, 
one  to  1,200;  and  in  1830,  one  to  1,100. 

The  number  of  lawyers  in  the  states  at  the  close  of  the 
Revolution  has  heen  variously  estimated  at  from  300  to  700. 
Only  136  attorneys  had, been  admitted  in  New  York  by  royal 
license  prior  to  the  Revolution,  and  many  of  these  were  dead 
when  hostilities  broke  out.  In  1880  the  three  professions 
numbered  214,506.  There  were  75  female  and  64,0()2  male 
lawyers,  165  female  and  64,533  male  clergymen,  and  2,432 
female  and  83,239  male  doctors,  64  of  the  75  female  law  vers 
were  under  sixty  years  of  age,  and  11  were  sixty  years  of  age 
and  upwards;  60,177  of  the  male  lawyers  were  under  sixty 
years  of  age,  and  3,885  were  sixty  years  of  age  and  upwards ; 
140  of  the  female  clergymen  were  from  sixteen  to  sixty  years 
of  age,  and  25  were  sixty  years  of  age  and  upwards ;  55,639 
of  the  male  clergymen  were  between  sixteen  and  sixty  years 
of  age,  and  8,894  were  sixty  years  of  age  and  upwards;  2,268 
of  the  female  doctors  were  between  sixteen  and  sixty  years 
of  age,  and  164  were  sixty  years  of  age  and  upwards;  75,006 
male  doctors  were  between  sixteen  and  sixty  years  of  age, 
and  8,233  were  sixty  years  of  age  and  upwards.  Of  all  the 
professions,  193,294  were  under  sixty  years  of  age,  and  21,212 
were  above  that  age,  of  which  only  200  were  females ;  60,342 
lawyers  were  native  born,  and  3,795  foreign  born;  51,967 
clergymen  were  native  born,  and  12,731  foreign  born;  77,092 
doctors  were  native  born,  and  8,579  foreign  born.  Of  the 
three  professions,*l 89,401  were  native,  and  25,105  were  foreign 
born;  1,008  lawyers,  2,51()  clergymen  and  1,021  doctors  were 
from  Ireland;  791  lawyei^s,  4,301  clergymen,  and  2,()40  doc- 
tors were  from  Germany;  948  lawyers,  2,589  clergymen,  and 
1,748  doctors  were  from  Great   Britain;    89   lawyers,   598 
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vU'V^yuwUf  iin<l  17^  doctorH  were  from  Scandinavia;  559 
liiwy^'iN,  \)\\i)  clerKynieii,  and  1,520  doctors  were  from  British 
Aiiu'ricn;  100  luwyerH,  1,707  clergymen,  and  1,474  doctors 
wiTc  IVoin  "other  countries/* 

It  will  he  iHuidily  «eon  tliat  less  than  one-sixteenth  of  the 
hnvyiM'.**,  iihout  one-fifth  of  the  clergymen,  and  about  one- 
ninth  of  the  dootoiv  were  foreign  born. 

Our  popuhition  in  a  century  has  gone  up  approximately 
(\\M\\  :i.O(KMMH)  tt>  5 1,000,000.  A  century  ago  the  legal  pro- 
ftvssion  nunilHMvd  a  few  InuulnHls ;  to-day  we  muster  TO.<Vm» 
sti^onu.  Tlu^  rate  of  increiu^e  in  the  jwpulation  must  dimin- 
ish uj*  we  rtppnmch  the  jx^iod  when  our  vast  domain  i? 
suK^tantiuUy  taken  up  by  actual  settlers,  but  there  is  n: 
di*i\HMMublo  i^vison  whv  at  the  end  of  another  half  ci?u:urv 
we  sh\udd  not  have  ntoiv  than  2iH\0lX),000  (copulation  a:  : 
upwaixls  v^f  •HHVtHH^  lawyers. 

With  the  light  of  the  |>ast  to  aid  us,  let  us  turn  :•    ->- 
t\u\uv  \>f  this  gr^^U,  gnnving,  and  jH>werful  profes^ioQ.     I"- 
prune  vhuies  arx^  twv^-fold:   on  the  one  hand  to  *'hvli  *:• 
tVu'(''  v^f  wu^iilutioual  lilvrtv:  and  on  the  och»:r  v   iL: 
^he  nuulunery  tor  the  aduiiuistration  of  justice  t«>  :I.«r  r^at^  > 
aMe  nspviirenicms  of  ilie  a^  in  wliich  ihev  live. 

Nv^  U\\yvr  van  vK*  liis  jvirt  in  this  ^rrea:  w.:ri  xii^i  1:.. 
^' Mvivr  vii:\v::u^  iv.rluvr.vv  w::h  his  brvchrvc.  *  *:».   'i>c  " 

t\»v\vr      liv'  v'..ts:  hvi\e  r.i'tcr'tv.  fiira^ilrv   xrva:   n^rir-r 

Vvav  ^:i//  >v   *r  '-^  V  J."  '•  '^vixk  ivnr:  i:i«i  rj:.:'i  x  cik-  : 
',-v  r  *-^'   "V  A'  ,1     i' , »-<  :c:  'j:":l»t  zror^  **    r*  .:    ;:•    ■ 

H      *  '^    ■  V.       '.*.*.  J  .^-  \'  *  '  ii'  "I'd"  ":«r  .':i:::;»  »    >    :■    --^    • 
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others.    Many  a  difficult  cause  has  been  determined  by  the 
moral  weight  of  counsel. 

What  system  of  special  training  is  the  best?  Here  the 
house  is  divided  against  itself.  One  side  insists  that  it  must 
be  had  in  a  law  school,  and  the  other  that  it  must  be  had  in 
a  law  oflSce.  Neither  is  right.  Schools  and  offices  can  only 
supplement,  they  cannot  supersede  the  work  of  the  Almighty. 
"  Books,"  said  the  man  of  continental  mind,  "  make  'drill- 
masters,  but  God  makes  generals."  "  Eating  terms,"  as  the 
benchers  of  the  Inns  found  out  long  before  the  adoption 
of  the  rules  of  1853,  does  not  make  lawyers.  No  more 
•does  one  become  such  by  lounging  about  some  office  for 
three  or  more  years.  The  thing,  and  not  the  name,  is  the 
test.  There  is  no  place  for  acquiring  a  mastery  of  general 
principles  with  apt  illustrations  like  a  tlioroughly  equipped 
law  school.  There  is  no  place  where  a  knowledge  of  men 
and  things  and  the  use  of  the  machinery  of  the  law  can  be 
-so  thoroughly  mastered  as  in  a  law  office,  actively  engaged 
in  general  practice.  There  every  student  ranks  up  accord- 
ing to  the  test.  In  a  few  months  after  his  admission  he  is 
taught  that  there  is  something  for  him  to  do.  Each  in  turn 
becomes  book-keeper,  cashier,  and  acts  in  a  general  admin- 
istrative capacity.  In  turn  he  must  hunt  records,  look  up 
testimony,  prepare  the  smaller  causes,  marshal  his  authori- 
ties, and  argue  his  cases.  It  teaches  him  what  responsibility 
is.  It  gives  him  confidence;  for  he  knows  that  whenever  an 
emergency  requires,  he  can  have  the  support  of  the  junior 
partner,  and  whenever  unexpected  difficulties  thicken,  he 
can  bring  to  his  aid  the  whole  force  of  the  office,  with  the 
trained  regular  at  its  head. 

The  great  obstacles  in  the  way  of  the  profession  are,  first, 
the  condition  of  our  statutes;  second,  of  our  case  law;  third, 
the  rampant  tendency  to  judicial  legislation;  and  fourth, 
the  commercial  spirit  which  has  entered  the  profession  and 
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threatens  to  reduce  it  from  a  guild  to.  a  mere  trade  for  tlu*- 
getting  of  money. 

The  deterioration  of  the  statute  law,  both  in  state*  and 
nation,  hiis  been  going  on  for  years,  and  steadily  grows 
worse.  The  decent  legislation  is  largely  about  trivial  mat- 
ters, which  should  either  be  regulated  by  the  municipalities 
whose  inttTests  are  affected,  or  by  general  legislation.  The 
dishonest  legislation  is  largely  purchased  and  is  mainly  tlie 
work  of  skilled  specialists,  doing  one  thing  under  the  guisi^ 
of  doing  another  and  entirely  different  thing.  This  cannot 
well  be  bettered  until  the  moral  sentiment  of  the  community 
is  educated  up  to  a  higher  standard,  so  that  they  will  refuse 
to  elect,  or  discrown  if  electeil,  marketable  legislators;  nor 
until  the  task  of  framing  those  law^s,  which  are  to  afTect  the 
entire  community,  can  be  connnitted  to  honest  and  intelli- 
gent men,  trained  for  that  purpose,  and  paid  by  the  public 
for  their  services. 

In  my  own  stat-e,  neither  the  profession  nor  the  courts 
would  know  where  thev  were  if  the  modern  statutes  were 
not  based  ui)on  old  foundations.  For  generations  prior  to 
the  Revolution,  our  public  statutes  were  framed  by  the  king's 
attorney  general  or  his  assistants.  These  men  were  either 
trained  in  the  Inns  of  Court  or  were  otherwise  thoroughly 
equipped  lawyers.  One  man  held  the  office  of  attorney 
general  for  thirty-six  years.  For  many  years  after  the 
Revolution,  in  general  the  same  men,  or  those  who  had 
been  trained  under  them,  did  the  same  work.  As  late  as 
1<S22  the  entire  probate  law  of  the  state  was  recast  by  two 
eminent  judges  of  probata.  The  chairman  of  this  com- 
mittee, Charles  H.  Atherton,  was  one  of  the  foremost  men 
of  the  country,  and  had  been  judge  of  probate  for  thirty 
years.  As  lute  as  1832  the  Judiciary  Act,  and  in  particular 
that  on  which  the  entire  equity  jurisdiction  rests,  was 
framed  by  Judge  Parker,  afterwards  chief  justice,  and  long 
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professor  at  Harvard  Law  School.  The  character  of  modern 
statute^s  is  often  made  the  excuse  for  flagrant  judicial 
legislation. 

Confusion  worse  confounded  reigns  in  case  law.  For  this 
there  are  several  reasons : 

1.  We  have  a  multiplicity  of  legal  tribunals. 

From  the  great  extent  of  our  territory  and  the  unprece- 
dented increase  of  our  population,  these  must  necessarily 
and  rapidly  increase.  We  have  now  thirty -eight  states, 
and  are  soon  to  have  more.  These  all  have  complete  ju- 
dicial systems.  Each  state,  besides  special  tribunals,  which 
are  in  effect  courts  of  claims,  or  special  courts  of  last  resort, 
has  at  least  a  system  of  magistrates'  courts,  a  system  of 
courts  of  first  instance,  and  at  least  one  court  of  last  resort. 
The  pressure  of  business  is  such  that  some  of  these  states 
have  been  compelled  to  resort  to  commissions — extra  courts 
of  final  jurisdiction.  In  one  instance,  separate  tribunals 
have  been  created  for  civil  and  .criminal  causes,  and  that 
of  California  has  been  invested  with  a  trii)licate  action,  by 
which  it  sits  first  in  two  sections  and  then  as  a  whole. 
Several  other  states  have  an  intermediate  tribunal,  which  is 
a  court  of  final  juris<liction  in  a  very  large  class  of  causes. 
We  have  eight  organized  territories  and  one  unorganized 
territory  attached  for  judicial  purj)Oses  to  an  organized  ter- 
ritory. All  these  have  at  'least  magistrates'  courts,  the 
courts  of  first  instance,  the  supreme  law  court,  and  over  all 
the  Supreme  Court  of  the  United  States.  The  District  of 
Columbia  has  all  these  and  something  more.  In  the  federal 
system  proper,  besides  the  special  commissions,  the  depart- 
ment tribunals,  and  the  court  of  claims,  we  have  about 
sixty  district  courts,  nine  circuit  courts,  and  over  all  the 
Federal  Supreme  Court. 

All  these  tribunals  are  a  large  portion  of  the  time  in  a 
state  of  constant  activity.     Their  very  number  necessarilj'^ 
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xiestroys  the  unity  of  the  law.  Sluiced  through  hundreds 
of  mouths,  it  becomes  contradictory  and  chaotic.  If  there 
were  to  be  no  changes,  we  might  endure  the  present  con- 
dition of  things.  The  trouble  is,  the  work  has  only  fairly 
begun. 

2.  As  a  rule,  the  dockets  of  the  court  sitting  in  banc  are 
so  over-crowded  that  the  work  cannot  be  done  as  it  ought 
to  be. 

Illustrations  are  hardly  needed,  and  yet  a  few  may  be 
pertinent.  A  few  years  ago  the  highest  court  of  one  of  the 
foremost  states  of  the  old  thirteen  sat  in  a  most  important 
division.  Four  hundred  and  fifty  causes  stood  in  the  paper 
for  argument.  The  court  consisted  of  five  judges.  They  siit 
for  seven  weeks,  and  disjwsed  of  four  hundred  and  twenty- 
five  of  these  causes.  Assuming  that  the  court  sat  every 
week-day  for  arguments;  that  the  judges  did  not  work  on 
Sunday;  that  every  judge  participated  in  the  decision  of 
every  cause,  and  wrote  bis  share  of  the  opinions  (which 
would  all  seem  to  be  violent  presumptions),  more  than  ten 
causes  were  heard  and  decided,  and  each  judge  wrote  two 
opinions  every  day  of  the  term.  In  fact,  the  Chief  Justice 
wrote  one  hundred  and  sixty-two  opinions,  or  at  the  rate 
of  about  four  a-day.  What  time  could  have  been  given 
intelligently  to  the  arguments  or  to  an  examination  of 
authorities?  It  is  said  that  the  Court  of  Appeals  of  the 
State  of  New  York  decide  about  five  hundred  causes  an- 
nually, and  once  or  twice  have  decided  about  seven  hun- 
dred ;  and  yet  the  state  has  twice  been  c*ompelled,  by  con- 
stitutional amendments,  to  relieve  this  overburdened  court 
by  commissions  of  appeal.  It  is  notorious  that  these  enor- 
mous labors  broke  the  backs  of  four  strong  men  on  the 
bench,  of  which  Judge  Church  was  the  head.  It  is  said 
that  the  Supreme  Court  of  Illinois,  before  it  was  relieved  by 
the  ai)pellate  courts,  decided  about  seven  hundred  causes  one 
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year,  and  nearly  nine  hundred  another.  It  is  one  of  the 
mysteries  to  the  profession  why  the  rest  of  the  court  did  not 
■die  with  Judge  Breese,  or  resign  with  Judge  McAlUster. 

Two  lamentable  results  flowed  from  this  state  of  things. 
Judges  not  unfrequently  forgot  that  their  prime  mission  is 
to  administer  justice,  and  that  every  suitor  has  the  right  to 
have  his  cause  fairly  and  fully  heard.  They  came  to  regard 
themselves  as  a  species  of  telegraph  operators,  whose  prime 
mission  is  the  dispatch  of  business.  They  guillotined  one 
party  or  the  other,  in  order  to  diminish  the  docket  by  laying 
some  new  head  on  the  block. 

The  assignment  of  opinions  is  practically  the  decision  of 
iiauses  by  a  single  judge,  as  a  rule.  Other  things  being  equal, 
three  judges  are  better  than  five,  and  five  better  than  seven. 
The  additional  numbers  only  retard  in  consultation.  Their 
utility  consists  mainly  in  the  fact  that  they  form  an  addi- 
tional clerical  force,  who  can  examine  more  causes,  hunt  up 
authorities,  and  write  more  opinions.  A  more  thorough  ex- 
amination of  a  cause  can  undoubtedly  be  made  by  one  man 
than  by  three,  five,  or  seven ;  but  he  is  far  more  liable  to  err, 
because  he  is  liable  to  be  influenced  by  his  biases,,  his  preju- 
dices, or  his  peculiar  views.  He  has  not  the  opportunity  to 
correct  his  judgment  by  the  intelligent  judgment  of  other 
men  w^ho  have  examined  the  questions  as  carefully  as  him- 
self, and  from  another  stand-point.  Where  causes  are  thus 
assigned,  in  eight  cases  out  of  ten  the  assent  of  the  others  is 
merely  formal.  The  instances  are  very  many  in  which  ship- 
wreck has  thus  been  made  of  the  law.  The  Supreme  Court 
of  Pennsylvania  has  long  been  one  of  the  ablest  judicial 
tribunals  in  the  Union,  and  her  judges  noted  for  their  frank- 
ness. In  Schriver  vs.  Meyer,  Weidman  vs.  Maish,  Hutchinson 
"VS.  M'Clure,  and  M'Konkey's  Appeal,  we  have  marked  illus- 
^  trations  of  the  evil  referred  to.  Doctrines  which  had  been 
settled  from  the  foundations  of  the  state,  and  long  lines  of 
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decisions  where  the  doctrine  of  stare  decisis  should  prevail, 
if  anywhere,  had  been  overturned  and  trampled  under  footj 
if  we  can  give  credit  to  judges  Black,  Gibson,  and  otluT 
eminent  jurists,  because  "the  pressure  of  business  left  litthi 
time  for  consideration,"  and  the  judges  "were  compelled  to 
go  at  railroad  speed,"  and  to  depend  upon  the  judge  wlio 
prepared  the  opinion  "unseen  by  the  rest  of  the  court  befort 
it  was  delivered."'  There  is  hardlv  a  stiite  in  this  Union  in 
which  the  same  thing  has  not  been  repeated  in  one  way  or 
another. 

No  one  will  be  likely  to  question  the  careful  conservatism 
or  great  ability  of  Chief  Justice  Shaw,  or  that  of  the  eminent 
judges  who  were  his  associates.  Elliott  vs.  Stone,  12  Cushinii, 
174,  was  decided  at  the  October  term,  1853,  Chief  Justict: 
Shaw  delivering  the  opinion.  It  was  a  landlord-  and  tenant 
case.  The  same  case -between  the  same  parties  was  decided  at 
the  October  term,  1854.  This  opinion  was  also  delivered  by 
the  Chief  Justice.  The  facts  in  both  cases  are  precisely  thti 
same,  with  a  single  exception,  and  that  is  expressly  stated  in 
the  last  ()j)inion  to  be  immaterial.  The  two  decisions  art 
directly  in  the  teeth  of  each  other.  The  last  opinion  con- 
tains no  reference  whatever  to  the  former  one,  and  it  ii- 
evident  that  the  court  had  entirely  forgotten  both  the  former 
ca>«!e  and  the  opinion. 

Not  to  be  outdone  by  his  brethren  in  Pennsylvania  and 
Massachusetts,  Mr.  Justice  Bell,  a  judge  of  great  learning  and 
ability,  in  Hazeltine  vs.  Colburn,  31  N.  H.  40B,  another  land- 
lord and  tenant  case,  decided  the  same  point  both  ways  in 
the  same  opini(m,  to  the  great  bewilderment  of  siicreedin;i; 
judges. 

Sometimes  a  judge  who  pre])ares  a  minority  opinion  for- 
gets that  it  was  not  the  majority  opinion,  and  forthwith  it 
goes  down  in  tlie  reports  as  evidence  of  the  law  of  the 
land. 
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A  new  practice  has  grown  up  among  judges  during  the 
last  thirty  years  which  is  very  pernicious.  A  judge  of  ample , 
means  goes  upon  the  bench.  He  is,  or  becomes,  a  favgrite  of 
society.  As  such,  demands  are  made  which  encroach  seriously 
upon  his  time.  Having  the  means,  he  employs  another 
lawyer,  nominally  as  his  clerk,  to  transform  his  notes  into 
opinions,  and  reinforce  them  with  arguments  and  authorities. 
Sometimes  these  short  notes  are  simply  judgment  for  the 
plaintiff  or  defendant,  and  the  luckless  deputy  judge  finds 
himself  at  his  Wits'  end  to  know  whether  he  shall  WTite  up 
an  opinion  for  the  plaintiff  or  defendant.  In  theoo'y,  these 
opinions  are  always  considered  carefully  afterwards  by  the 
judge  who,  in  the  language  of  an  eminent  judge,  "takes  the 
responsibility  of  the  opinion."  In  other  cases  the  same 
judge,  and  for  the  same  reason,  employs  in  like  manner  a 
clerk  to  examine  the  causes  assigned  to  him,  to  ransack  the 
precedents,  and,  as  it  is  termed,  block  out  opinions  in  the 
less  important  causes,  in  order  that  his  employer  may  re- 
serve his  strength  and  leisure  for  those  of  a  more  important 
character.  In  this  way  new*  contributions  are  added  to  the 
law.  For  these  reasons  and  many  others,  the  reports  are  not 
alwavs  trustworthy  e\ddence  of  what  the  decision  was  or  the 
law  is. 

3.  We  have  a  multiplicity  of  reports,  and  they  crowd  upon 
us  like  the  j^ests  of  Egypt. 

A  century  ago  there  was  not  a  single  volume  of  rei)orted 
cases  published  in  the  United  States.  Ninety  years  ago  there 
were  but  two  small  volumes.  To-dav  we  have  at  least  3.100 
volumes.  They  are  increasing  at  the  rate  of  about  100  vol- 
umes  annually.  The  United  Sta,tes  Digest  for  1882  culls" 
from  107  volumes.  At  this  rate,  with  its  natural  acceleration, 
how  shall  we  stand  a  century  or  even  fifty  years  hence?  But 
this  is  not  all.  Our  courts  constantly  turn  to  the  reports 
of  the  mother  country  and  her  dependencies.     These  number 
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about  2,400,  and  are  rapidly  increasing.  The  modern  British 
reports,  it  is  true,  are  in  general  of  little  account.  Our  trans- 
atlantic cousins  have  a  passion  for  statutes.  The  famous 
Grecian  explorer,  in  excavating  the  hill  of  Hissarlik,  found 
seven  cities,  built  one  upon  the  ruins  of  the  other.  But  tliis 
is  nothing  in  comparison  with  the  British  statutes.  Tliree 
entire  systems  of  bankruptcy,  with  no  end  of  amendatory 
acts,  have  been  swept  away,  and  before  long  another  must 
follow  in  tlieir  train.  Parliament  to-day  is  engaged  in  siam- 
esing  together  two  systems  of  bankruptcy  as  opposite  in  prin- 
ciple as  the  poles.  The  foundation  statutes  in  many  caso^ 
have  been  amended,  recast,  and  reconstructed  again  from 
ten  to  thirtv  times.  These  statutes  have  sometimes  been 
piled  in  disjointed  fragments,  "  Pelion  upon  Ossa,''  upon  the 
foundations  of  the  common  law,  until  the  task  of  discoveruig 
the  primitive  formation  is  about  as  tedious  and  difficult  as 
the  exhumation  of  Pompeii  or  Iler^ulaneum.  The  modern 
decisions  are  therefore  largely  based  upon  the  Winding  I  P 
Acts,  the  Employei-s'  Act,  the  Local  Management  Aet,  the 
Ifenkruptcy  Act' of  18()0,  the  Bankruptcy  Rules  of  1871.  tln^ 
Rules  of  1S7."),  the  Common  Law  Procedure  Act,  the  I^"^^* 
Clauses  (\)nsolidati()n  Act,  tlie  Settled  Land  Act,  the  Fin^"^ 
and  Recoveries  Act,  the  Judicature  Act.  and  a  great  variety 
of  others:  and  therefore  are  neither  in  point  nor  appHe^hh* 
liere.  But  every  judge  and  every  lawyer  in  active  pnietice 
must  examine  these  authorities  now  and  then  or  he  \^'in  »^^^^ 
some  masterly  judgment  resting  entirely  upon  common  Ifl^^' 
or  e(|uital)le  priiu*ij)les;  yet  it  is  utterly  impossible  for  any 
judge,  and  far  more  so  for  any  lawyer  in  active  praetiee,  to 
examine  with  care  tlu^  great  bulk  of  Pjiglish  and  AnierK'^i" 
decisions,  except  as  causes  arise.  Few  things  are  more  al>- 
surd  to  any  good  lawyer  or  judge  than  the  idea  that,  with 
a  mass  of  other  work  pressing  upon  him,  he  can  read,  m^^^'h 
less  understand,  two  or  three  volumes  of  reports  a  week. 
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The  burdens  of  the  lawyer  engaged  in  miscellaneous  i)rac- 
tice  are  more  onerous  even  than  those  of  the  judge.  His  labors 
in  causes  in  banc,  as  respects  matters  of  law,  are  substantially 
the  same.  Besides  this,  one-half  of  his  time  is  taken  up  with 
conferences  with  clients,  in  the  routine  and  administrative 
parts  of  the  business,  and  in  the  extensive  labors  involved  in 
the  preparation  and  trial  of  causes  which  involve  questions 
of  fact. 

4.  Whenever  any  man,  possessed  of  mental  brawn  and 
charged  with  the  execution  of  enterprises  of  great  '*pith  and 
moment,"  finds  a  river  or  mountain  in  his  j)ath,  he  bridges 
or  turns  the  stream,  canals  the  cut-off,  squirrels  through  the 
canon,  flanks  the  mountain,  or,  in  tlie  last  resort,  tunnels 
it.  Judges  do  the  same  thing;  and  this  is  judicial  legisla- 
tion. We  were  all  taught  that  it  was  the  duty  of  judges  to 
declare  but  not  to  make  the  law.  We  all  know  this  is  one 
of  tlie  resplendent  fictions,  without  which  it  seems  impos- 
sible for  an  Englishman  to  administer  law,  government,  or 
anything  else,  and  which  has  long  cheated  the  reason  by 
beguiling  the*  imagination  of  men. 

Mr.  James  Fitzjames  Stephen,  in  his  View  of  the  Criminat 
Law  of  England,  pp.  320,  328,  says:  "  The  fact  that,  under  the 
fiction  of  declaring  the  law,  the  judges  in  reality  make  it, 
has  been  recognize<l  by  every  one  who  has  studied  the  subject 
with  candor  and  intelligence,  since  the  days  of  Bentham,  at 
least.  .  .  .  The  English  judges  have  always  formed  one  of  the 
best  subordinate  legislatures  in  the  world."  And  his  real 
objection  is  that  this  legislation  is  necessarily  ex  post  facto 
in  its  character.  Congress  cannot  make  c.r  post  facto  laws, 
nor,  in  general,  can  the  states  make  those  which  are  ex 
post  facto  in  the  technical  sense,  but  the  court  can  do  so. 
The  legislation  of  the  court  rivals  that  of  the  stirtute 
factories  in  (juantity,  and  not  unfreiiuently  exceeds  it  in 
importance. 
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Such  is  the  condition.     A  remedy,  partial  or  otherwise, 
must  be  had  in  the  near  future.     What  shall  it  be  ? 

We  are  told,  on  the  one  hand,  that  the  elasticity  of  the 
principles  of  the  common  law,  and,  on  the  other,  that  codi- 
fication, Will  prove  a  sovereign  panacea.  We  have  had  the 
first  in  liffect  since  the  existence  of  customary  law,  and  the 
latter  since  decretal  or  statutorv  law  existed.  We  shall 
have  them  till  the  Judgment  Day.  Codes  may  accomplish 
much  within  a  single  state,  but  they  must  necessarily  be 
supplemented  and  modified  by  construction.  General  uni- 
formitv  is  as  much  to  be  desired  as  uniformitv  within  a 
particular  state.  The  difference  on  fundamental  questions 
shows  tliat  legal  reasoning,  as  it  is  termed,  is  grievously  at 
fault.  In  certain  states  the  prosecution,  where  it  is  alleged 
that  the  accused  was  insane,  must  satisfy  the  jury,  beyond 
a  reasonable  doubt,  that  he  was  sane,  or  he  must  be  ac- 
(juitted.  In  others  it  is  held  that  the  prosecution  must 
satisfy  the  jury  by  a  balance  of  probabilities:  and  in  othei-s 
yet,  that  insanity  is  an  affirmative  defense,  which  must  be 
made  out  by  tlie  prisoner.  In  one  portion  of  the  Union  the 
contract  embodied  in  a  Holmes'  note  is  valid  against  cred- 
itors, but  the  Supreme  Court  of  the  United  States  has  held 
it  to  be  utterlv  worthless,  and  in  New  York  the  Court  o{ 
Appeals  lias  settled  that  it  is  both  valid  and  invalid.  In 
Massachusetts,  an  instrument  which  in  other  respect^  is  a 
jn\)inissory  note,  but  which  recites  that  it  is  payable  oil  or 
before  a  certain  day,  therein  named,  is  not  a  negotiable 
note;  but  in  Michigan- and  several  other  states  it  is  other- 
wise. A  stipulation  for  the  payment  of  attorney's  fees  is 
often  api)ended  to  what  would  otherwise  be  a  note  of  hand. 
Several  states  hold  that  the  stipulation  is  valid  and  destroys 
the  negotiable  character  of  the  instrument;  others,  that  the 
stipulation  is  valid  and  the  note  negotiable;  others  yet. 
that  the  stijuilation  is  voi<l,  and  therefore  the  note  is  nego- 
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liable.  Unfortunately  for  signers,  notes  payable  with  in- 
terest sometimes  mature.  The  courts  of  fourteen  of  the 
states  hold  that  the  contract  rate  of  interest  governs  after 
maturity,  while  the  courts  of  ten  states  liold  that  the  statu- 
torv  rate  governs,  and  the  Supreme  Court  of  the  United 
States  is  in  general  accord  with  this  view. 

An  eminent  member  of  the  federal  judiciary  has  recently 
informed  us  that  Lord  Holt,  in  enlarging  the  common  law, 
*^  established  the  negotiability  of  bills  of  exchange  and  notes." 
Other  eminent  jurists  have  told  us  that  the  latter  is  due 
entirely  to  the  statute  of  the  »id  and  4th  of  Anne,  which 
])ractically  took  effect  May  1,  1705.  Others  yet,  that  this 
effect  had  been  given  them  by  a^  little  coterie  of  gold.^miths 
in  Ix)ndon,  during  the  twenty  or  thirty  years'  controvei*sy 
wi^h  Lord  Holt,  prior  to  this  act.  Lord  Holt  was  born  on 
December  30,  1042.  He  became  Chief  Justice  of  the  King's 
Bench  in  April,  lOcSO,  and  died  in  March,  1709.  Queen 
Anne  was  born  February  0,  1604,  and  ascended  the  throne 
in  1702. 

On  August  If),  1031,  the  General  Court  of  Massachusetts 
Bay  enacted  "That  any  bill  assigned  to  another  shall  be 
good  debt  to  the  party  to  whom  it  is  assigned."  This  brief 
but  comprehensive  .statute  was  expanded  by  the  same  lx)dy 
in  1047,  so  as  to  provide  "  that  any  debt  or  de})ts  due  upon 
bill  or  other  specialty  a.<signed  to  another,  shall  be  as  good  a 
debt  and  estate  to  the  assignee  as  it  was  to  the  assignor,  at 
the  time  of  its  assignation;  and  that  it  shall  be  lawful  for 
the  said  assignee  to  sue  for  and  recover  the  said  debt  clue 
upon  bill,  and  .-^o  assigned,  as  fully  as  the  original  creditor 
might  have  done;  provided  the  said  a>signment  Ik*  made 
upon  the  back  side  of  the  bill  or  specialty.'' 

This  statute  was  subsequently  amended  in  sonie  partic- 
ulars. Either  by  exj)nss  enactment  or  by  virtue  of  the 
law  of  custom,  this  principle  ];e(anie  a  part  of  the  law  of 

14 
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Plymouth,  and  of  the  other  colonies  which  were  largely 
the  result  of  the  outflow  from  the  Bay  Colony,  and  of 
those   which   were    from    time    to   time   annexed    to   that 

m 

colony. 

Many  a  gifted  student  has  been  sorely  puzzled  in  attemjit- 
ing  to  find  out  how  Lord  Holt  did  this,  by  stoutly  deciding 
that  it  could  not  be  done,  or  how  the  goldsmiths  could  have 
done  this  before  such  notes  existed,  or  how  we  are  indebted 
to  Lord  Holt  or  Queen  Anne  for  a  state  of  things  which 
existed  ou  these  shores  before  either  of  them  were  born. 

In  People  va.  Baker,  70  New  York,  78,  the  Court  of  A{)peals 
smote  with  heavv  hands  one  of  the  corner-stont*s  of  so<*ietv, 
by  holding,  in  ettect,  that  tliere  could  be  a  husband  without 
a  wife;  or,  to  be  more  specific,  that  a  man  could  be  con- 
victed of  bigamy  for  marrying  a  second  wife  while  the  first 
wife  had,  quoad  herself,  Ihxui  lawfully  divorced  by  a  court 
of  competent  jurisdiction,  and  rightfully  remarried. 

On  no  subject  is  uniformity  more  desirable  than  in  tlie 
matter   of  insurance;   and    vet    between    underwriters  and 

%i 

courts  it  became,  years  ago,  "The  Cireat  Dismal  Swamp"  of 
the  law  of  contracts. 

Relief  can  only  be  had  from  legislative  hands,  and  it  may 
be  found  quite  as  necessin*y  to  , codify  underwriters  and 
juilges  as  the  law. 

Th(*  law  of  common  emplovment  mav  be  terselv  but 
rouglily  summarized  as  follows: 

In  England,  the  master  is  not  liable  for  the  negligence 
of  a  co-employe,  because  the  contnict  so  provides;  but  here, 
in  general,  it  is  so  because  the  contract  does  not  provide 
that  the  emnlover  sliall  l>e  liable;  and  vet,  in  terms,  thcsi* 
eontraets  are  precisely  the  same. 

Fir>t,  the  rule  that  the  corj)orate  master  could  only  act 
under  tlie  common  seal  was  discarded;  then  we  were  tehl 
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that  the  master  was  onlv  liable  because  of  the  fiat  of  the 
directors;  then*  that  the  rule  should  not  be  extended;  then 
that  the  master  was  liable  under  the  doctrine  of  alter  eyo;  and 
then  that  the  latter  doctrine  must  be  applied  in  all  cases 
wliere  it  was  the  duty  of  the  mtister  to  be  present. 

It  must  be  a  bold  man  wlio  would  undertake  to  tell 
where  the  doctrine  of  common  employment  ends,  and  that 

« 

of  the  master's  duty  to  be  present  Ix^^ins,  in  any  state  in 
the  Union. 

Much  of  this  trouble  has  arisen  from  tlie  fact  that  judges 
nave  often  failed  to  perceive  that' the  rule  first  laid  down 
here  in  Far  well's  case,  was  established  by  a  great  and  wise 
legislator  as  a  s[)ecies  of  j)rot(K'tiv(»  tariff'  for  the  encouragc?- 
ment  of  infant  railwav  industries. 

It  was  a  harsh,  but  a  plain  and  simple,  rule.  Pressed  by 
considerations  of  humanity  and  public  policty,  the  courts 
began,  step  by  step,  to  relax  the  rule,  and  chaos  reigns. 

rpon  a  kindred  point  the  ca.^e-  are  n<*arly  as  diverse. 

Where  a  conductor  kissed  a  lady  passcjnger  without  her 
consent,  C  J.  Ryan  (17  Am.  K<'p.  '>0t)  held  that  it  was  the 
duty  of  the  master  to  be  present — and  the  corporation 
smarted  in  damag(»s. 

Another  great  court,  ili  a  memorable  case,  held,  in  (effect, 
that  the  master  owed  a  j>a><cnger  the?  <luty  to  protect  him 
neither  from  wanton  in.sult  nor  ]»illage. 

As  judges  som<*timer^  say,  the  line  had  to  be  drawn  some- 
where, and  at.  the  la<t  advici--  thev  *-4;em  to  have  drawn  it 
at  kis.-ing. 

A  irreat  ]>odv  of  con>titutional  law — in  the  American,  not 
in  the  Engli-h  <«*n>e — ha-  grown  up  in  this  country.  It 
mu>t  n<-<<'--sarily  increase  m<>re  raj»idiy  in  th*-  future  than  in 
the  pa<t.  It  i>  quite  as  rontradi<Torv  a-  any  other.  In  New 
IIami»>hire.  a  man  mav  eon-tinitir^nallv  be  made  'oiijtv  of  a 
crime  if.  on  his  own  prenii-e-.  in  a  j;eac»-able  arid  orderly 


210  AMERICAN  BAB  ASSOCIATION. 

manner,  he  sells  milk  or  pies  within  two  miles  of  an  incor- 
porated camp-meeting.  In  Kentucky,  the  law  is  precisely 
the  reverse,  and  yet  nobody  has  been  able  to  dii^cover  any 
difference  in  the  constitutions  of  the  two  states.  The  New 
Hampshire  judges  have  not  yet  told  us  why,  if  the  principle 
is  sound,  it  may  not  cover  the  whole  state;  nor  whether  a 
man  can,  in  like  manner,  be  treated  as  a  criminal  if  he 
raises  the  cows  which  produce  the  iriilk,  or  plants  the  trees 
and  sows  the  grain  whose  fruits  enter  into  the  pies. 

But  we  grow  weary  as  we  contemplate  the  long  list  that 
might  be  enumerated. 

What  we  need  is  a  Frenchification,  so  to  speak,  of  the 
Anfflicuii  law  as  to  civil  causes.  In  the  davs  of  the  Koman 
and  feudal  law  the  English  and  French  systems  drew  from 
the  same  root.  The  two  soon  after  began  to  diverge,  but  in 
latter  years  they  have  been  drawing  closer  together.  The 
Judicature  Acts  are  primarily  French,  with  English  veneer- 
ing. The  difference  betwc^en  tlu^  two  are  partly  arbitrary 
and  i)artly  the  result  of  race  and  training.  The  English 
blood  niova*5  slowly,  the  French  (quickly:  the  English  lawyer 
looks  backward,  the  French  lawyer  forward;  the  first  impulse 
of  the  Englishman  is  to  look  for  j^recedents,  and  that  of  the 
Frenchman  for  principles;  the  Englishman  looks  back  to  see 
what  has  been  done,  and  the  Frenchman  to  jiscertain  what 
ought  to  have  been  done;  the  former  gives  more  liberty 
and  license,  and  the  latter — political  considerations  aside — 
sjUHMlier  and  greater  justice;  the  French  system  discards 
juries,  the  I^nglish  retains  the  traditionary  ha])it,  but  trends 
French  ward. 

Trial  by  jury  in  criminal  causes  has  been  the  bulwark  of 
En<i:lisli  libertv,  but  not  for  the  reasons  usuallv  assiirned. 
Drawn  from  the  people,  as  a  rule,  it  has  stood  between  them 
and  arbitrary  power.     It  has  done  this  not  because  the  juries 
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were  learned  or  wise,  or  because  there  was  some  magic  charm 
ill  the  number  twelve. 

The  mother  country  has  always  had  two  parties, — the 
Crown  or  some  favorite  heading  one,  and  somebody  else, 
another.  The  leaders  of  each  in  turn  sought  to  rob  or 
murder  the  leaders  of  the  other.  The  machinery  of  justice 
was  the  handiest  for  this  purpose.  Whenever  the  juries  were 
fairly  drawn  they  would  represent  both  parties ;  and,  in  gen- 
eral, men  would  not  convict  men  of  their  own  party  for 
political  opinions  and  conduct.  In  a  vast  majority  of  civil 
causes,  as  every  sensible  lawyer  knows,  the  common  jury  has 
simply  been  an  automaton  of  the  court,  finding  as  the  pre- 
siding judges  directed. 

A  brief  constitutional  amendment  on  a  single  point  will 
enable  us  to  adapt  our  judicial  machinery  to  our  needs.  An 
outline  of  the  procedure  may  be : 

1.  In  any  case,  legal  or  equitable,  a  rule  upon  the  defend- 
ant issuing,  as  of  course,  in  the  form  of  a  brief  summons  to 
show  cause  why  judgment  should  not  be  rendered  against 
him,  followed  by  a  copy  of  the  verified  statement  of  the 
plaintiff's  claim  filed  in  court. 

2.  In  case  of  non-appearance,  judgment  for  the  plaintiff 
on  the  verified  claim,  unless,  for  special  reasons,  a  judge 
orders  a  hearing  in  damages,  as  on  default. 

3.  Upon  an  appearance,  an  answer  setting  up  in  detail  the 
verified  statement  of  the  claim,  legal  or  equitable,  of  the  de- 
fendant by  way  of  defense,  set-off,  or  counter-claim. 

4.  Trial  and  report  by  a  single  judge,  or,  in  an  exceptional 
ca^e,  by  three. 

5.  Revision  on  this  report  by  the  court  of  last  resort  of 
those  questions  of  law  upon  whose  decision  the  case  neces- 
sarily depends. 

6.  The  trial  court  to  open  the  windows  and  let  in  the  light 
by  the  admission  of  all  testimony  now  deemed  competent, 
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and,  in  addition,  any  other  whieli  would  throw  any  light 
upon  the  issues. 

The  English  rules  of  evidence  were  largely  artificial,  and 
based  upon  the  religious  doctrine  of  the  total  depravity  of 
man.  Until  the  reign  of  Bloody  Mary,  no  pereon  charged 
with  crime  had  the  right  to  show  by  testimony  that  he  was 
innocent,  and  it  is  but  little  more  than  half  a  centurv  since 
he  had  the  right  to  counsel.  It  is  only  a  few  years  since,  in 
many  jurisdictions,  the  accused  has  In^en  alluwe<l  to  testify 
in  his  own  behalf.  No  i)arty  to  the  record  or  pei'son  in  inter- 
est could  be  allowed  to  testifv.  These  and  other  rules  have 
disappeared.     We   cannot   go   back   or   remain   stationary. 

• 

There  is  but  one  thing  left  for  us  to  do,  and  that  is  to  go 
ahead. 

The  only  real  objection  aris(»s  from  a  new  order  which  has 
sprung  up  in  this  country,  and  which  may  be  termed  the 
highwaymen  of  speculative  finance.  When  capital  discards 
its  conservative  character,  and  takes  on  that  of  a  {>redatory 
brigand,  in  the  end  it  will  be  treated  like  all  other  brigands. 
It  often  hides  itself  under  the  guise  of  an  artificial  person. 
It  seeks  to  control,  as  far  as  possible,  the  Treasury,  and  re- 
gards as  legitimate  the  purcluise  of  legislative  bodies,  and,  as 
the  Wisconsin  phrase  is,  the  propitiation  of  "the  feelings"  of 
judges.  It  is  said  that  judges  may  not  deal  justly  between 
such  and  the  people.  Let  their  lot,  then,  be  cast  with  the 
criminal  classes.  Give  them  the  ancient  trial  by  jury,  restore 
wager  by  battle,  do  what  you  please;  but  this  is  no  reason 
why  nine  out  of  ten  litigants  should  be  deprived  of  what 
thev  need. 

My  native  state  is  small,  and  limited  in  population  and 
resources  in  comparison  with  the  great  conmionwealths  rep- 
resented here;  but  I  trust  that  I  may  be  i)ardoned  for  sum- 
marizing the  history  of  the  experiments  we  have  been  trying 
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for  the  past  thirty  years,  for  the  reason  that  trial  by  jury  in 
civil  causes,  for  more  than  two  hundred  years,  has  re{)re- 
sented  more  to  her  people  than  it  could  possibly  to  any 
■other,  while  to-day  it  represents  far  less,  and  is  but  little 
more  than  a  memory.  Unlike  other  New  England  com- 
monwealths, it  was  settled  by  business  men  and  the  daring 
and  adventurous  spirits  who,  by  some  irresistible  law,  are 
impelled  to  seek  an  exposed  outpost  on  the  frontiers.  For 
more  than  a  centurv  everv  title  deed  was  written  in  tlie  blood 
of  some  member  of  the  household.  In  1G80  royal  power 
made  it  a  province,  against  the  will  of  the  i)eople,  for  the 
purpose  of  enabling  the  royal  favorites  to  rob  the  colonists 
of  all  they  had — their  lands.  To  sweeten  the  bitter  draught, 
the  colonists  were  temporarily  allowed  to  hold  the  leading 
offices  and  play  at  legislation.  The  township  system — pure 
and  undefiled  in  fact,  if  not  in  form — had  existed  from  an 
early  period. 

The  first  legislature  framed  a  code  with  the  all-important 
provision  that  the  jurors  should  be  selected  in  open  town 
meeting.  Two  years  later  this  was  overturned  by  the  Crown, 
and  the  British  jury -packing  system  substituted  for  it.  This 
left  the  colonists  in  a  state  of  chronic  rebellion,  though  they 
generally  kept  wnthin  the  forms  of  law,  until  seventy-two 
years  later,  when  they  forced  the  Crown  to  restore  that  great 
right.  The  result  was  that  the  jury-box  became  the  niost 
thoroughly  representative  body  that  ever  existed.  Through 
the  township  machinery  the  ablest  men  took  their  places  in 
the  jury-box.  The  place  of  a  juryman  was  a  post  of  honor, 
and  especially  in  the  higher  court:  that  of  a  foreman  of 
still  greater  consequence,  and  he  was  often  a  better  soldier 
an  abler  business  man,  a  wiser  legislator,  and  a  better  judge 
than  any  of  the  Crown  judges  who  occupied  the  bench  in 
iinte-revolutionary  days.  The  same  general  state  of  things 
<*ontinued  lonij  after  the  Revolution.     The  jurv  in  this  wav 
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IxH'anie  pnuticiillw  in  a  lar«re  majority  of  cast\s,  the  su]>reiiie 
court  both  of  hiw  and  equity. 

After  1802,  under  Chief  Justice  Smith  (a  jurist  of  the  Kent 
stamp),  the  hiw  began  to  assume  a  more  scientific  character, 
and  this  infringed  on  the  |K)\vers  before  exercised  by  the  jury. 
But  there  was  no  noticeable  depreciation  of  the  old  standard  in 
the  jury-box  until  after  18.*>i).  From  that  time  it  stink  slowly, 
though  but  little  in  the  mountain  counties  until  after  18.'»4, 
when  tlie  Know-Xothing  crusade  carrieil  a  flood  of  driftwmxl 
into  jury-l>oxt^  never  seen  there  before.  Since  then  clear- 
headed, energetic  men,  who  are  fit  for  jurors,  have,  as  a  rule, 
kept  out  or  got  out  of  the  jury-box.  For  the  next  twenty  year< 
the  tendency  was  downward, although  professional  jurors  were 
unknown.  Verdict.^  weiv  st^t  a.side  on  grounds  which  never 
t<niclHHl  the  marrow  of  the  case,  and  new  trials  for  mis«lirec- 
ti(»n  were  fn^juent.  Litigation  had  l»ecome  more  complic^ateiL 
The  trials  had  Ikhii  steadily  growing  longer,  and  the  ex|H*nses 
jxreater.  In  one  of  his  chartres  in  1S07,  Jud*re  Smith  Matetl 
that  an  adjournment  during  the  trial  of  a  cau>e  had  bi-eu 
unknown  until  a  short  time  previotis.  In  one  of  the  la>t 
causi^s  in  whiv  h  Franklin  Pien-e  le<l  for  the  defendant,  in 
I'^.Vi,  before  he  Kvanie  Proident,  the  trial  lasted!  fortv-eiizlit 
ilays,  mt>re  than  two  hundrt^l  witnesses  were  in  attendance, 
autl  the  judgment  wa^  tor  less  than  S-KL  The  result  of  tlii< 
comlition  of  thiiiir^  wa<  the  leizislation  to  which  I  am  aln^ut  to 
refer.  In  iN^o  the  statute  providt^  that  where  the  j>artie^ 
agretnl  in  writing,  the  judge  instead  of  the  jury  might  try  the 
cause  and  make  n;-j»ort  of  his  tindiiiirs.  For  vears  this  was 
little  ht^  dt^l.  but  it  irratluallv  irrew  more  and  more  in  fav<»r. 
The  dockets  Wirt'  ^lill  crowdtil.  The  statute  of  1S74  provide<l 
that  eviTv  ju«lce,  uiili-^s  it  wa-  <liown  tol^  inex|»eilienl,  might 
St  i;d  any  ea<e  to  a  n  tVixv,  wlnt<v  reiM.»rt  was  made />/'//>«'? /.V(V 
i\  i'lt  i;»v  Im.  f»  •!>•  I  Vie  ^.irv — :lie  ei»iintv  iiiiviiiiT  a  reasonable  c«»in- 
pt  n -;i  •  i « •  n  f" r  :  i  .0  i  r :  \  •  r. : , a  1 .     The^  referees  were  nomi na !  ly 
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selected  by  the  court,  but  in  reality  by  the  oi)i)Osing  counsel. 
They  were  generallly  judges,  ex -judges,  or  lawyers  of  recog- 
nized standing.  As  a  rule,  there  was  one  referee,  but  in  excep- 
tional cases  the  parties  were  allowed  three.  The  result  was 
that  jury  trials  practically  ceased,  and  every  village  became 
a  special  county  seat.  Few  men  were  bold  enough  to  try  a 
cause  before  a  jury  against  the  weight  of  a  referee's  rei)ort. 
At  last  a  divided  court  cut  out  the  heart  of  the  act  bv  hold- 
ing  the  primd  facie  clause  unconstitutional. 

By  the  statute  of  1876,  referees  were  made  final  judges  of 
the  facts,  where  the  parties  waived  the  right  to  a  jury  trial, 
and  the  final  judges  in  all  other  causes  sent  to  them.  In  ^ 
187H,  for  the  purpose  of  furthering  this  policy,  a  consti- 
tutional convention  deliberately  took  away  the  right  of  trial 
by  jury,  except  where  the  title  to  real  estate  was  involved^ 
and  the  "value  in  controversy '^  was  less  than  a  certain  sum. 
This  was  ratified  by  the  people  iii  March,  1877,  and  took 
effect  August  1,  1877.  The  legislature  promptly  adapted 
the  statute  to  the  change  in  the  constitution. 

The  result  of  this  and  the  amendatory  legislation  was 
that  all  equity  and  divorce  causes,  and  other  proceedings^ 
and  all  cau.ses  covered  by  the  constitutional  amendment, 
are  tried  by  a  referee  or  a  single  judge,  and  his  finding  of 
the  facts  is  final.  The  Supreme  Court,  in  Sargent  vs.  Putnam, 
58  N.  H.  182,  in  a  most  elaborate  opinion,  held  that  "an 
action  at  law  mav  be  committed,  without  th(?  consent  of  the 
parties,  to  one  or  more  referees  for  the  settlement  of  accounts 
too  complicated  to  be  intelligently  investigated  and  adjusted 
in  a  jury  trial."  In  this  case  the  trial-judge  ordered  tlio 
cause  to  be  referred  to  three  referees,  and  that  their  refK^rt 
when  made  should  be  final.  The  significance  of  the  de- 
cision is  not  in  the  fact  that  it  denies  the  right  of  trial  by 
jurj'  in  matters  of  long  accounts.  This,  for  lii^lorical  rea- 
son>  ante-dating  her  con>titution.  was  so  in  Xew  York  and 
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other  states.  These  reasons  never  existed  in  New  Hanip- 
sliire.  The  decision  is,  therefore,  authority  for  the  propo- 
sition that  the  Constitution  gave  no  party  tlie  right  to  a  trial 
by  jury  wliere  that  would  in  fact  liave  been  impracticable. 
This  decision  has  been  repeatedly  affirmed  and,  iis  many 
think,  extended.  In  Wooster  r^.  Plymoutli,  a  highway 
town  case,  the  court  followed  the  decision  in  Dunmore's 
Aj)peal,  'Vi  Pa.  St.  .S74,  aiid  held  that  neither  party  in  a  suit 
against  a  municipal  corporation  had  a  right,  under  the 
Constitution,  to  trial  by  jury.  These  decisions  narrowed  the 
pre-existing  practice  in  a  marked  degree.  Besides  tliis,  by 
agreement  of  the  i)arties  or  counsel,  a  large  share  of  the 
causes,  where  the  parties  are  still  entitled  to  a  jury  trial, 
are  tried  in  the  same  wav.     These  trials,  as  a  rule,  are  had 

t. 

within  ear-.shot  of  the  parties  and  their  witnes.ses.  They 
-are  speedy.  A  single  judge  is  much  more  liberal  in  the 
admission  of  testimonv  than  if  the  trial  were  bv  iurv. 
They  are  less  expensive.  Many  causes  are  tried  at  the 
entry  term,  which*  is  practically  open- for  trials,  at  the  con- 
venience  of  court  and  counsel,  until  a  short  time  before  the 
next  term.  The  causes  not  disposed  of  at  the  entry  term 
go  upon  the  continued  docket.  In  the  oj>inion  of  one  of  the 
judges,  wfio  has  given  special  attention  to  the  matter,  fully 
two-thirds  of  the  entire  calendar  has  been  taken  from  the 
iurv  bv  the  constitutional  amendment.  In  the  vear  18S2- 
So,  there  were  but  scventv-tive  iurv  trials  in  the  entire  state. 
In  my  own,  tlu^  central  county,  we  have  not  averaged  more 
than  four  or  five  iurv  trials  a  vear  for  several  vears.  The 
amount  i)aid  referees  in  1S71>  was  ^lo,()74.40;  in  18S0, 
$10,711.57;  in  ISSl,  .^17,41)1. 19;  and  in  1882,  §11,500.78. 
The  salaries  of  the  judges  were  increased  in  1881 ;  since  then 
thev  have  done  a  lar^e  share  of  the  work  formerlv  done 
by  referees,  and  the  amount  paid  the, latter  has  necessarily 
been  diminished. 


PAPER  READ  BY  JOHN  M.  SHIRLEY. 


223 


Physical  causes,  as  suggested  by  Mr.  Potter,  undoubtedly 
had  their  effect  both  upon  the  people  and  the. profession. 
Manufactures  have  utilized  every  .stream,  and  railroads 
have  gridironed  the  state.  The  people,  and  lawyers  in 
particular,  come  and  go  at  tick  of  wire  or  touch  of  bell. 
This  has  chg^nged  the  old-time  social  character  of  theJpro- 
fession,  as  well  as  its  methods.  Oratory  has  passed  away. 
Thorough  preparation,  and  a  statement,  bristling  with 
points  like  an  auditor's  report,  has  taken  its  place.  What 
has  been  true  with  us  may,  from  like  causes,  become  so 
throughout  the  Union. 


READ  BY 
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Preliminary  Examinations  in  Oriminal  Proceedings. 

There  are  but  three  of  our  states*  in  which  the  consti- 
tution does  not  declare  that  no  person  accused  of  crime  shall 
be  compelled  to  give  evidence  against  himself;  and  a  sim- 
ilar guaranty  was  grafted  into  the  Constitution  of  the  United 
States,  at  the  instance  of  the  first  Congress.  I  ask  you  this 
evening  to  consider  the  rea,son  of  this  rule,  and  the  true 
limits  of  its  application. 

Our  fathers,  in  the  era  of  our  early  constitution-making, 
were  not  acting  the  part  of  political  theorists.  They  under- 
took to  deal  with  practical  questions  in  a  practical  way.  It 
was  their  business  to  gather  in  the  hard-won  fruits  of  Revo- 
lution. They  had  just  struck  off  the  hold  of  a  government 
which  had  been  always  hard,  and  often  hostile — a  govern- 
ment administered  in  the  interest  of  the  great  and  the  rich; 
a  government  which  was  suspicious,  jealous,  overpowering, 
when  it  wished  to  overpower. 

Men  were  still  living  in  whose  boyhood  torture  had  been 
applied  on  British  soil,  to  wring  confessions  from  unwilling 
lips;  and  the  common  law  gave  no  sufficient  warrant  against 
its  future  use,  should  public  safety  ever  be  deemed  to  de- 
mand it,  by  those  in  power. 

*  Greoigia,  Iowa,  and  New  Jersey.    South  Carolina  did  not  introduce 
the  provision  tiU  1868,  nor  Michigan  until  1  §.'!(». 
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Britton,  indeed,  had  said*  that  felons  must  be  brought 
into  court  without  irons;  "so  that  they  may  not  be  deprived 
of  reason  by  pain,  nor  be  constrained  to  answer  by  force, 
but  of  their  own  free  will ;"  but  Bracton  puts  this  privilege 
as  granted,  so  that  they  might  not  appear  compelled  to  offer 
to  undergo  the  trial  by  ordeal.f 

Coke  gravely  tells  us  in  his  InstitutesX  that  "  there  is  no 
one  opinion  in  our  books  or  judiciall  records  (that  we  have 
seen  and  remember)  for  the  maintenance  of  torture  or  tor- 
ments," and  that  Magna  Charta  forbids  it ;  yet  a  few  years 
before  (1619)  he  had  j<igned,  as  privy  councilor,  a  \varrant 
to  put  one  charged  with  treason  to  the  rack;§  and  in  his 
speech  as  attorney  general  (in  1600)  in  the  prosecution  of 
the  earls  of  Essex  and  Southampton,  he  attributes  to  the 
queen  "overmuch  clemency  to  some"  in  the  inquiry  into 
the  matter  in  hand,  since,  "out  of  her  princely  mercy,  no 
man  was  racked,  tortured,  or  pressed  to  speak  anything 
farther  than  of  their  own  accord  and  willing  minds,  for 
discharge  of  their  consciences  they  uttered."  ||  So  in  1(>L'>, 
in  the  Countess  of  Shrewsbury's  case,  Coke,^  as  chief  justice, 
mentioned  it  as  a  special  privilege  of  the  peerage  in  legal 
proceedings  that,  "for  the  honor  and  reverence  which  the 
law  gives  to  nobility,  their  bodies  are  not  subject  to  torture 
in  causa  criminis  laesae  majestatis." 

It  took,  in  truth,  Cromwell  and  the  Civil  War  to  root  out 
torture  from  the  English  courts;  nor  was  it  given  up  in 
Scotland  until  the  succeeding  century. 

The  criminal  code  of  England  was  a  bloody  and  heartles.s 
one,  when  the  Pilgrims  sailed  away  for  freer  shores,      lt^ 

*  Cai).  V.  :56. 

t  Bracton,  lib.  iii.  137,  "  Ne  videat  coact*  ad  aliquam  purgationem  siis- 
cipiendani."  X  HI-  35. 

iP.  Samuel  Peaax'k.     Ann.  Kt\t;.  for  1790;  Antiq.  96. 
il  1  State  Trials,  VSM.  H  12  Rep.  96. 
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severity,  it  is  true,  often  prevented  its  execution.  Juries 
stood  ready  to  violate  their  oaths  rather  than  send  a  man 
to  the  gallows  for  some  trivial  offense;  and  to  construe  the 
strength  out  of  many  a  Draconian  statute  was  often,  in  the 
language  of  the  paper  to  which  we  listened  wdth  so  rnuch 
pleasure  this  morning,  "  the  resplendent  work  of  a  humane 
judiciary." 

But  wherever  tlie  interests  of  the  party  in  i)ower  were 
involved  in  a  criminal  proceeding,  the  bench  had  proved 
but  a  feeble  barrier  against  political  passions  and  prejudices. 
Under  the  guise  of  prosecuting  crime,  ministers  had  not 
seldom  been  seen  to  strike  down  the  innocent  and  si)are 
the  guilty. 

What  might  be  the  future  of  the  new  govenunents  which, 
a  hun(lr/)(l  years  ago,  were  being  here  called  into  life,  to  suc- 
ceed to  the  rights  forfeited  by  the  British  Crown,  who  could 
tell?  Tliey  were  to  be  clad  with  the  same  sovereign  power. 
They  miglit  abuse  it  in  the  same  way. 

For  this  cause  we  find  these  solemn  guaranties  in  our 
American  constitutions,  of  the  right  of  all  aci:usc<l  of  crime 
to  have  fair  notice  of  the  charge,  defense  by  counsel,  trial 
by  jury,  and  exemption  from  being  forced  to  testify  against 
themselves. 

That  of  defense  bv  counsel  is  more  nearlv  ccmnected  than 
one  might  think  with  that  of  immunity  from  enforced  con- 
fession. 

In  Finch's  Discourse  on  Laa\  he  speaks  approvingly  of  the 

then  English  rule  of  refusing  counsel  when  the  i)risoner 

denied  the  fact,  and  gives  this  as  his  reason: 

*'  For  either  his  conscienc(\  ])erhaps,  will  sting  him  to 
utter  the  truth,  or  otherwise,  by  his  gesture,  countenance, 
or  simplicity  of  speech,  it  may  bee  discovered;  which  the 
artificial  sj)eecli  of  his  Counsel  learned,  would  hide  and 
colour.     Also  himself  can  best  answer  to  the  fact."* 

*  Edition  of  1601,  p.  380. 
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Tin;  i><>Wf?r  of  a  law,  I  ni*<d  not  say  to  an  audience  like 
til  in,  ran  not  Ik;  known  or  fon-t^>ld  when  it  is  enacted.  It 
will  li<'  in  tlirj  conHtruction  and  ojHjration  to  be  given  it  by 
tlnr  coiwtH  and  jKiople. 

If  it  appeals  to  some  popular  prejudice;  if  it  is  rooted  in 
Honu?  traditional  principle  of  freedom,  for  which  a  former 
generation  may  have  fought  with  their  kings,  and  fought 
Hnc('<'*^Mlnlly ;  if  it  attracts  human  sympathy,  or  reassurt^ 
human  fears,  it  may  rear  up  around  itself  a  wall  of  protec- 
tion and  j)u])]i(;  reverence,  which  will  endure  long  after  the 
rea-^on  of  tin?  cuiactment  has  ceased  to  exist.  A  law  mav 
grow  into  an  institution.  It  may  be  extende<l  by  analogy, 
it  may  be  expounded  and  expanded  by  some  course  of  judi- 
cial ilecision,  far  beyond  the  anticipations  of  its  framers. 

So  did  th(»  littii*  phras(\  "impair  the  obligation  of  con- 
tracts" -liki'  the  genius  of  some  Arabian  tale — 1\\  the  touch 
of  tlie  ma^ic  wand  of  Chief  Justice  Marshall,  rL-^e  and  spread 
into  the  form  of  that  invincible  champion  of  chartered  fran- 
i'hises,  by  which  the  whole  tlu'ory  of  American  corporations 
was  to  be  revolutioni/iMl  t)nce  an<l  again, 

.\nd  so,  by  n\eans  perhaj>s  U»ss  direct,  but  no  less  con- 
trolling, has  a  new  meaning  been  read  into  many  a  provis- 
ion of  statute  or  con>titution.  by  juiblie  opinion  and  the  lapse 
of  time     a  nieaniuii  bv  which  the  law,  it  mav  lx\  at  la.^^t  ceast^ 

»*        ft  % 

to  protect.  a!ul  begins  to  oppre«<s  siu-iety. 

Ua>  i\ot  this  been  tht*  historv  of  the  constitutional  uuar- 
anlv  now  uniler  consideration? 

The  jutliics  of  Kngland  gave  it  as  their  opinion,  in  irrjs. 
uutb  r  tl\e  ^pur  of  tlie  jniblii'  sentiment  that  was  then  dic- 
taiiuii  tht^  Tetition  of  Right,  that  to  cimujh^  a  disiMVtTV  by 
tvMiuiv,  tnMu  one  accused  oi  crime,  was  not   allowable  bv 

• 

the  1:\\\^  of  the  nalm.  All  prinxNlont.  however,  was  agaih-t 
t)\cm  rb.c  pr;\v:iiv  of  ilu-  niuuin^  soven^^iirn  eontinuol  lo 
be  ju\iv.>t  1 1,1  in  a>  lor.c  a<  b.e  had  ^vuris  t<»  f.n>ntrol.     Tht- 
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authorities  which  they  could  cite  to  sustain  their  opinion 
were  uncertain.  Britton,  in  the  passage  already  (luotod,  was 
the  strongest  of  all.  Fortescue*  had  inveighed,  with  a  manly 
<nitburst  of  feeling,  against  the  barbarity  and  folly  of  the 
practice,  but  had  not  vei)turod  to  deny  its  legality.  Jardino, 
in  our  own  day,  has  not  hesitatiMl  to  defend  it  as  aii  ancient 
flower  of  the  })rerogative. 

The  maxim,  Nemo  ieiutur  accumre  seipmnn,  first  apjxuirs 
in  English  law  bookst  at  the  era  of  the  Civil  War,  and  cer- 
tainly derives  no  authority  from  the  language  in  which  it 
is  expres.sed.  As  Ortolan  said  of  the  theories  of  Roman  law 
and  legend  evolved  bv  thi'  German  historical  school;  it  has 
the  singular  merit  of  having  been  wholly  unknown  to  the 
Romans  themselves. 

Hardly  two  authors  quote  it  in  the  same  words,  and  in 
om^  leading  case.  People  vs.  McMahon,  15  X.  Y.  .'W7,  300,  it* 
is  cited  twace  in  tlie  same  oi)inion — onc(^  as  Nc^io  (nictur 
accumre  Heijwtmy  and  once  as  Nemo  lenrtvr  prodere  ffrlpftuia. 

Here,  then,  was  a  disputable  doctrine  of  unceiiain  origin — 
a  doctrine  that  great  men  could  assert  in  books,  and  deny 
in  practice.  It  was  a  doctrine  in  advance  of  th(?  utterance  of 
the  judges  in  Felton's  ca.^e.  They  only  forbade  torture.  This 
went  further,  and  forbade  any  form  of  compulsion. 

In  the  Countess  of  Shrewsbury's  case,  already  cit^jd,  while 
her  rank  and  sex  might  save  her  from  tlie  rq^*k,  Coke  and 
Bacon  concurred  in  holding  that  a  fine  of  i:20,(HX)  and  im- 
prisonment during  the  king's  pleasure  were  but  a  just  pun- 
ishment for  her  refu.<al  to  criminate  herself;  and  tlie  jioor 
lady,  in  fact,  died  in  the  Tower. 

Our  forefathers,  then,  approving  to  its  full  extent  the  prin- 
ciple formulated  in  Wingates  maxim,  detenninerl  to  give  it 
a  place  in  their  constitutions.  Tliev  did  .•^;.  Hut  did  thev 
mean  to  do  more,  and  in  effect  im|xde,  if  not  j^n  vent,  di.*- 
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clasures  of  crime,  not  procured  by  force  or  threatened  fine  or 
imprisonment?  For  this  is  the  result  to  which  a  hundred 
years  of  use  has  really  brought  us. 

In  few  of  our  stiites*  is  the  prisoner,  on  his  arrt^t,  evei> 
asked  by  the  examining  or  committing  magistrate  if  he  de- 
sires to  make  a  statement;  and  in  almost  everv  one  of  thesc^ 
the  magisti'ate  is  enjoined  to  caution  him  that  he  need  stiy 
nothing,  and  that  whatever  he  does  say  may  be  used  against 
him.  Similar  provisions  wi^re  introduced  into  the  English 
law  by  8ir  John  Jervis's.Actt  in  1H48. 

Is  it  not  plain  that  such  an  invitation  to  speak  is  rather  a 
c()uns(4  to  keep  silent  ? 

The  object  of  criminal  j)rosecutions  is  to  detect  the 
authors  of  crime,  and  to  punish  them.  In  the  majority 
of  cases  the  person  arrested  is  the  j^erson  guilty.  In  most 
countries  the  first  step  is  to  ask  him  to  give  an  account  .of 
himself  with  reference  to  the  crime  in  (question — to  say 
where  he  was  and  what  he  was  doing  at  the  time  of  its 
commission:  to  exjjlain,  if  he  can,  the  circumstances  which 
fasten  suspicion  upon  him.  In  most  countries  this  in- 
quiry is  conducted  by  a  magistrate  or  prosecuting  oflicer, 
and  instituted  before  the  prisoner  has  consulted  counsel, 
or  had  time  to  frame  theories  of  defense.  The  result  of 
tlu»  (examination  is  put  in  writing  by  the  Siime  authority, 
and  therefore  j)reserve(l  in  an  authentic  form.  If  the  ac- 
cused be  innocent,  he  will  often  be  able  to  clear  himself 
by  a  frank  statement;  if  guilty,  he  will  j)robably  become 
involved  in  contradictions  and   absurdities. 

Sucli  was  the  })ractice  in  England  until  the  act  of  bS48. 
Her  justices  of  the   peace  were   originally  more  like   our 

*S(Miie"s(>rt  of  provision  to  this  ettbct  is  nmde  in  Delaware,  liOiiisiiuui. 
Mis.Mssi])jji,  Missouri,  .New  Haiiii)slnre,  Xew  Jersey,  New  York,  North 
(  aroliiia.  Tcniu'ssiH',  and  IVxiUs.  and  in  these  states  only. 

1 1 1  and  12  Vict.  rnjt.  xlii. 
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constables, — prosecuting,  rather  than  judicial  oflBcei-s.  From 
ancient  times,  and  under  the  positive  injunctions  of  an  act 
of  1554,*  they  had  made  it  a  principal  part  of  their  duty 
to  examine  the  prisoner,  and  record  whatever  information 
he  gave.f 

In  the  Countess  of  Shrewsbury's  case,  we  find  Lord  Bacon 
pressing  her  to  a  disclosure,  by  this  very  consideration  of 
ancient  and  reasonable  practice. 

**  Xo  subject,"  he  says,  in  his  stately  fashion,^  "  was  ever 
brought  in  causes  of  estate  to  trial  judicial,  but  first  he 
passed  examination;  for  examination  is  the  entrance  of 
justice  in  criminal  causes:  it  is  one  of  the  eyes  of  the  king's 
politic  body:  there  are  but  two — information  and  examin- 
ation: it  may  not  be  endured  that  one  of  the  lights  be  put 
out  by  vour  example." 

No  prisoner,  indeed,  can  hope  to  be  exemj>ted  from  an 
examination,  simply  because  the  hxw  makes  no  {)rovision 
for  requiring  it.  Some  such  questioning,  under  any  sys- 
tem of  jurisprudence,  he  is  certain  to  undergo.  It  may 
come  from  neighbors,  from  busybodies,  from  reporters, 
from  constables,  detectives,  jailers.  It  will  come  from  them 
if  it  does  not  come  from  authoritv  of  law.  And  the  answers 
obtained,  lying  simply  in  human  memory,  will  be  easily 
twisted  and  perverted  by  the  narrator,  anxious,  perhaps,  to 
magnify  the  importance  of  the  revelation  his  sagacity  has 
secured,  or  perhaps  to  screen  a  friend  or  serve  a  grudge. 

It  is,  in  fact^  the  evils  and  inaccuracies  of  testimony, 
founded  on  these  extra-judicial  confessions,  whicb  have  led 
English  and  American  courts  to  confin4:3  its  introduction 
within  such  narrow  bounds. 

*  2  and  3  P.  &  M.  c.  x. 

t  1  Stevens'  Hist.  Orim.  Law  of  England,  219,  221. 

X  2  State  Trials,  770,  778. 
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Hul  for  tli*'  vvrrv  na-KUi  that  thos*,*  in  authoritv  have  ri«» 
ri^^ht  t/>  n-rjuin^.a  diH<l(;-iire,  those  witlioiu  authority  f»r»I 
jii*-t.ifi<'H  in  .*<'kin^  to  worm  it  out  by  threats,  by  fraud,  by 
holding  out  falw;  hojx-M,  by  putting  forward  false  preten<*-s. 
On  infonnation  thus  obtained  n.»«ts  a  large  part  of  the  cf»n- 
victiohM  for  <TinH'  in  anv  of  our  courts.  The  source  of  thf^ 
infonnation  may  not  a{ii)car  at  the  trial.  Unguarded 
Hn^WiTH  may  have  [»ut  the  inquirer  on  the  track  of  morecer- 
tnin  cvid<'n<'es  r>f  gnih,  and  an  explicit  confession,  however 
obtained,  if  on(M»  made,  is  likely  to  result  in  a  plea  of  guilty. 

In  many  cas<!s,  thcai — in  most,  I  believc^i — the  conviction  of 
tJM'  prisoner,  in  tliis  comitry  as  well  as  under  the  continen- 
tal mode;  of  proc(«lure,  results  from  words  spoken  by  him- 
Ht»lf.  liul  what  KurojH'an  courts  accomplish  by  direct  means, 
we  attain  bv  indirection. 

Unwilling  to  allow  a  magistrate  to  institute,  as  a  matter 
of  course,  a  formal  examination,  and  place  the  result  on 
rtuMU'd,  W(*  leav(»  the  same  information  to  be  fished  for  bv 
the  sherilV  who  maki»s  tlu-  arrest,  by  tlie  jailer,  by  a  fellow- 
prisom^r  ttirninl  informer,  or  by  the  detective  in  disguise, 
■  and  only  require  the  witness  who  jH'oves  it  to  add  perhaps 
perjury  to  fraud,  in  swearing  that  no  undue  means  were 
used  to  elicit  the  eonfessit)n. 

The  tendt»ney  of  modern  legislation  has,  we  all  know, 
bet»n  strouiilv  in  favor  of  admittiuir  parties  in  interest  as 
eom]n*tent   witne»e>, 

'ri»e  eonnuo!i  law  excluded  them  bivause  it  believed  that 
they  were  likely  to  lie,  and  certain  to  Iv  tempttMl  to  lie. 

Pmu.  tor  a  ueueration  pa<t.  Knuland,  and.  for  the  mo^t 
p:ut,  Ami^riea,  have  nHvivinl  their  testimony  in  civil  actio:.-' 
tor  \\\\.\\  \\  \^  wonlu  and  have  found  the  anise  of  justiv^x- 
ad\anvt\l  b\    it 

In  \i'.n;niai  pro^ix^iincv,  tJu  temj^tati^m  to  |H-rjury.  if  ;:.«r 
awu^evl   :*-   allow  I  vl    to  t^>*::tV   for  liim-nlf.  i>   undoubroi'v 
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greater — rising  with  the  degree  of  the  crime  charged;  and 
yet  he  is  to-day  a  com])etent  witness  in  most  of  our  states, 
and  has  been  since  1878  in  all  courts  of  the  United  States. 

It  is  a  general  feature  of  these  decent  laws — admitting  the 
accused  to  the  witness-stand — that  liis  failure  to  testify  shall 
not  create  any  presumption  against  him.  I  cannot  but 
think  that  this  proviso  is  only  another  proof  that  the  spirit 
of  the  constitutional  guaranty  in  his  favor  has  been  mis- 
conceived in  its  administration. 

Were  it  not  for  that  guaranty,  who  would  say  that  if  a 
man  has  the  right  to  sj)eak  in  his  own  behalf,  to  explain  all 
the  circumstances  brought  up  against  him,  and  dcndines  to 
avail  himself  of  it,  it  ought  not  to  be  deemed  an  indication 
that  he  cannot  explain  them?  In  the  forum  of  common 
sense  it  is  such  an  indication.  If  our  boy,  our  servant,  our 
clerk,  is  chargeil  with  some  fault,  and  denies  it,  we  expect 
him  to  make  a  frank  statement  of  Avhat  he  did  or  knew.  If 
he  does  not,  we  consider  the  charge  half  j^roved.  Should 
we  be  more  tender  of  the  prisoner  in  the  dock?  Give  him, 
if  you  please,  the  right  to  testify  for  himself;  Init,  if  you 
give  it,  do  not  disturb  the  balance  of  justice  by  forbidding 
the  jury  to  suspect  him,  if  he  kee})s  silent. 

Such  has  been  the  view  of  some,*  but  not  of  most  courts, 
in  administering  justice  in  such  cases,  under  statutes  not 
containing  a  positive  prohibition  against  comment  on  the 
position  of  the  accused  if  he  declines  to  testify.  The  general 
current  of  decision  has  been  towards  making  his  constitu- 
tional privilege  as  wide*  as  the  words  will  bear. 

This  course  of  construction  has  led  to-  many  rulingij  in 
favor  of  the  defen.se,  which  I  cannot  but  think  strained  and 
unnecessary. 

Thus,  in  a  recent  case  in  this  state,*^  it  was  held  that  the 

*  State  V8.  Bartlett,  .V)  Maine,  21.V-2-J1. 
t  People  V*.  MH  V,y.  45  How.  Vr.  216. 
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\KiV^i>u  of  a  woman  cliarged  with  killing  her  infant  child, 
could  not,  without  hor  own  consent,  be  examined  by  physi- 
cians (lc{)Ut<*(l  by  tlie  coroner,  to  a**certain  if  she  had  recently 
Ix'cn  a  mother.  The  same  principle  would  seem  topreclu<k' 
searching  the  i>ockets  of  a  suspected  thief,  or  stripping  a  man 
arrc'^tcd  for  murder,  to  see  if  his  body  shows  marks  of  blood 
,  or  violence. 

In  a  later  cas(»  in  ( Jeorgia,*  indeed,  the  court  rejected evideiKv 
that  th(i  <lefcndant's  foot  fitted  exactly  the  tracks  left  on  the 
ground  by  the  pcr|K'trator  of  a  crime,  because,  to  obtain  the 
pro<»f,  his  foot  was  placed  by  force  in  the  necessary  position. 

A  difl'erent,  and  as  it  seems  to  me,  sounder  conclusion 
lias  been  reached  in  some  other  of  our  states,  in  admitting 
tcstimonv  of  a  similar  character.! 

The  leading  authorities,  however,  are  in  accord  in  holding 
that  the  prisoner  who  accepts  the  benefits  of  a  stiitute  making 
him  a  compi^tent  witness,  accepts  them  to  the  extent  of  be- 
coming op(»n  to  the  same  cross-examination  to  which  any 
other  witness  may  be  subject,  and  in  respect  to  whatever  can 
legitimately  throw  light  on  the  question  of  his  guilt,  whether 
or  not  it  be  connected  imme<liatelv  with  his  direct  tt*stimonv. 
Wlien  hv  voluntarily  puts  himself  under  oath,  the  logic  of  the 
law  leads  inevitably  to  this  result;  although  where  the  statute 
simply  allows  him  to  make  a  statement,  there  are  judges  of 
eminence  who  have  reached  a  ditl'erent  conclusion. 

In  fact,  there  are  few  parts  of  criminal  jurisprudence  in 
which  American  judges  in  expounding  the  law,  and  Amer- 
ican b\Liislatt)rs  in  framing  the  law,  do  not  lean  on  the  side 
of  the  defense. 

"   l>av  r."*.  Stato.  (i:»  Ua.  Jiii7. 

^  Stato  »x  ( Jnihaiu.  74  N,  (\  (i4«» :  Stato  r^.  Ah  Chuoy,  14  Nev.  79;  Walker 
r>.  Stalo.  7  Tox.  -Vpp.  iM'>.  A  moiv  oxtoiuUHl  and  thonmjrh  distuission  of 
X\w  aM!l\>u"iiio*i  will  1h'  t«miul  iii  t!u»  f'tntrni  Iaik'  Jtmrnnl  of  hist  year,  vol. 
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Mucli  is  said  with  us  as  to  the  rights  of  criminals ;  so  much, 
that  we  almost  forget  that  the  state  ha,s  rights  against  crim- 
inals and  against  those  cliarged  with  crime,  on  the  mainte- 
nance of  which  tlie  public  life  depends,  and  that  it  is  mainly 
for  their  maintenance  that  the  sUite  exists, 

"  And  sovei-eijjn  Law— that  state's  coUertcMl  will  — 
O'er  tlirones  and  globes  elate, 
Sits  empress,  cnAvning  jio(m1,  repressing  ill." 

xV  sharp  lecture  was  read  hist  winter  to  the  American 
public  by  a  well-known  sociologist,  on  *'The  Forgotten 
Man."  I\(S  was  the  hard-working,  law-abiding,  unobtrust>-e 
man,  whom  legislators  forgot,  in  their  zeal  to  help  the  poor, 
reform  the  vicious,  and  grant  relief  to  every  inter(»st  that 
clamors  and  pushes  tor  it.    . 

The  noblest  feature  of  modern  society  is  its  attainments, 
not  in  science  and  art,  but  in  humanity.  We  recognize  the 
dignity  and  worth  of  man,  as  man,  and  recognize  it  even  in 
the  meanest  and  basest.  There  is  but  one  temple  on  earth, 
savs  Novalis,  and  that  is  the  body  of  man. 

But  there  is  a  point  at  which  humanity  turns  into  senti- 
mentalism.  There  is  a  point  where  selfishness — that  is,  put- 
ting forward  self-protection  as  the  first  object — becomes  a 
govermnent. 

The  Ameriitan  sy.stcm  of  criminal  prosecutions  is  one 
which  seldom  convicts  the  innocent;  but  it  is  also  one 
w^hicli  often  acquits  the  guilty.  The  pro})ortioii  of  ac- 
quittals to  jury  trials  is  probably  three  times  as-  great  as 
in  England,  and  ten  tinn^s  as  great  as  in  Scotland  or  on  the 
Continent.  There  are  few  civiliziMl  governments  in  whicli 
homicide  is  as  frequent  as  in  some  of  our  western  and 
southwestern  states  an<l  territories;  there  are  none  in 
which  convictions  for  murder  are  so  rare. 

The  defendant  has,  under  all  svstems  of  criminal  justice, 
41  great  advantage  in  the  matter  of  ]»leading.     The  prosecutor 
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luii^t  formulate  his  charges  with  })recision  and  accuracy ;  but 
the  plea  of  Not  guilty  leaves  liim  utterly  ignorant  of  the  de- 
fense bv  which  he  is  to- be  met.  It  mav  be  an  alibi,  a  iiisti- 
ficution,  a  claim  of  temporary  insanity.  Whatever  it  be,  he 
learns  it  for  the  first  time  when  the  trial  is  begmi,  and  must 
be  ready  to  meet  and  disprove  it  on  the  instant,  with  no  j>os- 
sibility  of  a  jiostponement  on  the  ground  of  surprise. 

This  embarrassment  to  the  prosecution  seems  to  be  an 
inevitable  one.  Not  so  as  to  the  embarrassments  set  uj)  by 
our  administration  of  the  rules  of  evidence;  for  it  is  these 
rules  whicl)  have  grown  into  an  artificial  net-work,  through 
whose  mesjies  a  well-defended  criminal  can  so  often  slip. 

I  fin<l  no  fault,  again,  with  the  fundamental  principle  that 
the  state  must  satisfy  the  jury  of  the  prisoner's  guilt  beyond 
a  reasonable  doubt.  It  speaks  well  for  society  when  it  can 
atiord  to  say  to  a  citizen  who  is  pursued  for  a  claim,  however 
great,  involving  no  moral  wrong  or  civic  degradation,  You 
must  pay  it,  if  there  is  a  bare  preponderance  of  evidence 
against  you;  and  yet  say  to  the  same  man,  if  charged  with 
crime,  We  will  declare  you  innocent,  unless  we  show  that 
there  is  no  hypothesis  to  be  framed  which  is  not  inconsistent 
with  vour  innocence.  Onlv  a  free  state  can  or  will  take  this 
attitude.     Perliaps  no  state  which  does  not  Uike  it  can  be  free. 

Hut  h(u*e  is  it  not  time  to  stop? 

We  have  relieved  the  prisoner  from  the  necessity,  ordi« 
narily  imposed  in  civil  cases,  of  pleading  tlu^  nature  of  his 
defense.  We  have  thrown  upon  the  public  a  burden  of  proof 
heavier  than  it  ii<  thought  just  to  impose  on  any  privat-e  suitor. 
Why,  at  the  Siune  time,  cut  off  the  counter  right  which  every  • 
private  suitor  has,  of  putting  his  adversary  to  his  oath  as  to  the 
merits  of  his  defense  ?  The  historical  reason  we  have  alreiulv 
considered.  If  government  can  ask  a  prisoner  to  testify^ 
they  can  recjuire  it;  if  they  can  re(piire  it,  they  can  force  a 
comj)liance.     All  such  force  our  constitutions  forbid;   and 
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far  be  it  from  anv  advocate  of  law  reform  to  urffe  a  recur- 
rence  to  it;  whether  it  be  the  Bavarian  plan,  now  or  lately 
in  force,  of  giving  onlj'^  bread  and  water  to  an  accused  w^ho 
refuses  to  make  a  statement,  or  the  more  downright  English 
methods  of  rack  and  thumb-screw,  fine  and  imprisonment, 
discarded  two  centuries  ago. 

But  between  forbidding  physical  or  moral  compulsion, 
and  iuviting,  or  even  urging  a  frank  disclosure,  the  differ- 
ence is  wide.  We  have  construed  a  prohibition  to  compel 
as  a  prohibition  to  request. 

We  assume  a  burden  of  proof  unknown  except  where  the 
English  tongue  is  spoken ;  we  demand  an  unanimity  in  the 
verdict  equally  unknown  elsewhere;  we  often  permit  the 
jury — a  thing  unheard  of  in  any  other  land — to  go  to  their 
homes  and  mingle  with  the  friends  of  the  prisoner,  while 
they  are  deliberating  upon  his  guilt, — and  yet  we  reject  the 
aid  of  the  simple  expedient  which  would  occur  first  of  all 
to  any  child,  of  asking  the  accused  what  he  has  to  say  about 
the  charge  against  him. 

They  are  still  jealous  of  their  government  in  Great  Britain. 
It  is  still  a  royal  government,  supported  by  an  idle  aris- 
tocracy: two  of  the  estates  of  the  realm  ruling  by  no  other 
right  than  that  of  birth.  In  prosecutions  for  political 
offenses,  the  interests  of  these  two  estates  are  directly  in- 
volved, and  to  one  of  them  the  bench  itself,  in  its  highest 
places,  belongs. 

It  is  not  strange,  therefore,  that,  while  not  surrendering 
the  procedure  of  prelimin:rv  examinations,  close  upon  the 
arrest,  they  have  been  sedulous  to  re<[uire  the* magistrate  to 
warn  the  prisoner  that  he  need  not  answer,  and  that,  if  lie 
does,  his  words  may  be  used  against  him. 

But  with  us,  government  has  no  other  ofhce  or  end  than 
to  order  and  protect  the  peace  of  society.  The  prisoner  is 
tried  before  judges,  and  by  prosecuting  ofticers,  who  were, 


1>:W  AMERICAN  BAR  ASSOCIATION. 

directly  or  indirectly,  of  his  own  choosing.  The  jury  is 
Tna(l(»  up  of  his  neighbors;  the  law  is  one,  directly  or  indi- 
riM'tly,  again,  of  his  own  making.  lie  has  been,  probably, 
educatiMl  at  the  expense  of  the  state,  for  the  very  puri)Ose 
of  giving  him  the  intelligence  necessary  to  govern  his  con- 
duct as  becomes  a  goo<l  citizen.  No  private  prosecutor,  as 
in  most  countries,  is  pushing  the  case  against  hira,  for 
revenge  or  restitution.  He  hjis  to  contend  only  with  the 
j)ublic,  and  the  jmblic  have  no  interest  except  to  discover 
the  truth,  whichever  way  it  lies. 

If,  then,  we  would  make  the  punishment  of  crime,  as 
certain  here  as  it  is  in  Euro{>e — I  might  almost  say,  as  it 
is  in  Mexico  or  (^hina — let  us  abandon  our  attempt  to  figlit 
it  without  the  use  of  tlie  ordinary  weapons  that  lie  at  han<l: 
without  asking  the  man  who,  of  all  the  Avorld,  knows  best 
what  the  facts  are,  to  tell  us  al)out  them;  and  without 
asking  him  in  such  a  way  as  to  facilitate,  rather  than  to 
prevent,  an  honest  statement.  Let  him  be  brought  befon^ 
the  examining  magistrate,  as  he  is  abroad,  l>efore  he  has 
time  to  fabricat4>  an  explanation,  before  he  has  seen  couiist^'l. 
when  the  proofs  of  guilt  are  fresh.  Let  him  be  confronteil 
with  these  proofs,  and  asked  how  he  can  mc^t  them.  If  he 
ivfuse  to  sav  anvthimjc-  1^'t  it  W  so  recoixled.  If  he  d<xs 
speak,  let  all  be  written  down  in  his  presence,  read  to  him. 
ami  signed  bv  him,  if  he  will  And  let  all  W  done,  not  as 
a  matter  of  favor  from  hira,  but  of  rii}:ht  to  the  stiite.  Let 
there  be  no  caution  that  he  luvd  not  answer,  and  no  warn- 
iuii  that  he  mav  be  makiiiir  evi<lence  agjunst  himself. 

l>o  vou  sav  that  an  inmnvnt  man,  under  such  an  ex- 
annnation,  mav  bocume  confused,  and  answer  *.iHifusi\llv 
or  iucorrectlv  ?  lie  will  cortainlv  1k^  less  liable  to  do  <«» 
than  if  uueMioiunl  unt>t!iciallv  bv  a  wlu^iHllinir  dotectivv  '^r 
incn  iliilou'-  police mati.  and  <uoh  !jue>lioning  is  as  sr.r*- 
to  voine  a^  it   is  to  K^  but   half  ivmeinl»ere«L 
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A  fair  report,  made  at  the  time,  in  writing,  by  an  im- 
partial magistrate,  proves  often  the  best  evidence  for  the 
accused,  and  results. in  his  immediate  discharge. 

To  advocate  examination  of  tlie  accused  before  the  com- 
mitting magistrate  is,  of  course,  a  very  different  thing  from 
advocating  his  examination  by  tlu*  court  on  his  trial  to  the 
jury.  Both  of  these  examinations  form  a  part  of  the  general 
continental  svstem,  but  it  is  that  from  the  bench  which 
becomes  often  and  justly  a  matter  of  reproach. 

In  France,  for  instance,  the  preliminary  examination  is 
conducted  by  the  prosecuting  officer,  in  order  to  determine 
whether  there  is  or  is  not  ground  to  prosecute;  but  when 
the  accused  is  once  informed  against  and  jmt  on  trial,  the 
judge  is  apt  to  presume  his  guilt,  and  exercise  all  his 
ingenuity  to  twist  some  admissicm  out  of  him,  or  perhai)s 
to  distort  what  is  said,  so  that  Ww  jury  may  receive  a 
false  impression  from  it. 

The  embarras,Mnent  of  the  defendant  when  actuallv  on 
trial,  and  confrohting  a  charge  of  crime  laid  against  liim 
by  the  authority  of  the  state,  is  naturally  and  necessarily 
greater  than  when,  at  an  earlier  stage  of  the  proc(K'dings, 
the  state  is  simply  inquiring  whether  it  ought  to  be  i)ut  to 
the  expense  of  a  proscMution.  The  very  nearness  of  the 
final  decision,  bv  a  verdict  which  mav  convict  and  mav  set 
free,  must  intensify  tin?  excitement  of  his  feelings. 

If  the  prosecutor  is  allowed  to  ([uestion  him  now,  the 
interrogation  is  sure  to  be  unfriendly;  it  may  be,  it  is  even 
likely  to  be,  if  conducted  by  the  judge.  Under  such  circum- 
stances the  contest  between  the  questioner  and  the  quc^s- 
tioned  is  too  unequal,  and  innocence  may  well  seem  guilt. 

A  learned  member  of  this  A.ssociation,  in  his  elementarv 
werk  on  Constitutirmal  Law*  has  not  hesitated  to  sav  that 
the  rule  "that  no  person  shall  be  comjielled  to  l)e  a  witness 

*   PoiiHTny's  f'ottKt.  Lftv\  p.  l-V). 


240     *  AMERICAN  BAR  ASSOCIATION. 

against  himself,  can  only  be  suj){)orted  by  that  intense 
reverence  for  the  past  \vhich  is  so  difficult  to  l)e  overcome/* 
and  that  "  there  can  be  no  doubt  that  the  stiites  will  grad- 
ually abandon  this  provision,  and  rejwt  it  from  their 
constitutions/' 

I  doubt  if  the  pre<liction  comes  true ;  I  doubt  if  it  would 
be  well  that  it  should.  There  mav  vet  come  a  revolution 
in  social  forces,  which  would  make  even  the  use  of  torture 
tolerated  in  courts,  were  there  no  fundamental  law  to  forbid. 
The  highest  refinement  in  civilization  has,  in  former  age<. 
not  Wen  found  incompatible  with  the  highest  refinement  in 
cruelty:  and  the  nature  of  man  changes  little,  benejith  the 
stu'face,  from  generation  to  generation.  Lynch-law,  within 
our  own  borders  and  among  our  own  j)eople,  has  l)een  no 
stranger  to  the  arts  of  interrogation,  aided  even  by  torture, 
at  the  foot  of  the  gallows. 

L(*t  us  keep  our  constitutional  guaranties  as  they  are.  but 
let  us  read  them  and  apply  them  like  reasonable  men.  It  is 
enough  to  reject  the  use  of  force,  without  also  refusing  even 
to  ask  the  defendant  to  s[»eak  for  himself.  It  is  enough 
passively  to  submit  to  his  refusal  to  answer,  without  also 
forbidding  judge  and  jury  to  draw  from  it  the  natiinJ 
conclusion. 

We  heard  this  morning  the  playful  humor  with  which  a 
distinguished  jurist  of  long  service,  both  at  the  bar  and  on 
the  bench,  ])iN)fessed  his  pleasure  at  listening  here  so  often  to 
young  men  eager  to  proclaim  the  new  light  which  they  saw 
breaking  upon  the  inountain-to})s  of  jurisprudence,  and 
which  had  not  vet  been  revealed  to  the  dimmer  vision  of 
their  elder  brethren.  I  can  no  longer  claim  the  privilege  of 
youth,  but  let  me  not  be  accused  of  bringing  before  you  any 
novel  s]>eculations.  aiiv  fancied  discoveries  of  mv  own.  I 
stand  here  the  adviK'ate  of  no  new,  no  untried  method  of 
[)r()(edure.     It  is  our  present  method  which  is  the  iniiova- 
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tion  on  the  practice  of  all  lands  and  all  times.  It  is  against 
experience,  against  nature;  I  believe,  against  reason. 

It  is  no  mean  distinction  to  New  Jersey  that  it  is  the  only 
American  state  that  has  steadfastly  adhered  to  the  ancient 
plan.  It  shows  the  same  spirit  of  independent  judgment 
and  sound  conservatism  which,  under  the  lead  of  Patterson, 
made  her  influence  so  great  and  so  healthful  in  the  Consti- 
tutional Convention  of  1787.  And  more,  perhaps,  than  any- 
thing else  in  her  system  of  criminal  administration,  it  has 
made  "Jersey  justice"  proverbial  along  the  Atlantic  coast, 
to  signif}'  swift  and  certain  retribution  to  wrong-doers,  at 
the  hands  of  the  la,w. 

America  has  tried  many  experiments  in  the  art  of  govern- 
ment. She  has  tried  none  more  hazardous  than  that  which 
ha.s  been  the  subject  of  our  consideration  to-night.  Is  it  not 
true  that  there  are  parts  of  the  United  States  where  more 
criminals  are  yearly  put  to  death  by  lynch-law,  or  by  the 
hand  of  some  private  avenger  of  blood,  than  by  judicial  war- 
rant? And  is  it  not  true  that,  in  those  communities,  i)ublic 
sentiment  justifies  such  deeds  of  violence,  because  the  courts 
afford  too  uncertain  a  remedy ;  not  because  they  are  corrui)t, 
but  because  they  are  inefficient? 

If  we  would  make  American  justice  as  sure  as  American 
liberty ;  if  we  would  banish  pleas  of  temporary  insanity  from 
our  court-rooms,  and  mob-violence  from  our  frontiers,  let  us 
begin  by  going  back — back  to  the  ancient  ways  from  which 
a  false  humapitiirianism  has  led  us  off.  Leaving  our  consti- 
tutions as  they  are,  let  us  interpret  them  in  their  true  spirit, 
and  give  the  state,  in  its  judicial  contests  with  those  whom  it 
charges  with  crime,  once  more  an  equal  chance. 


:pa.:fei^ 
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Abuses  of  the  Writ  of  Habeas  Corpus. 

The  writ  of  habeas  corpus  has  been  justly  styled  the  "Writ 
of  Liberty."  *  At  times  it  has  been  used  in  such  a  way  as  to 
deserve  the  censure  of  being  called  the  Writ  of  Anarchy. 
The  j)rimary  object  of  the  English  Habeas  ('orpus  Act  was 
to  afford  a  speedy  and  summary  means  of  relief  to  those  who 
should  be  unlawfully  imprisoned  by  the  agents  of  the 
Crown.  A  most  odious  and  oppressive  form  of  this  im- 
prisonment was  that  which  took  place  under  commitments 
issued  by  the  secretaries  of  state,  directing  the  arrest  and  de- 
tention of  persons  on  suspicion  of  treason,t  and  upon  other 
charges.!  The  instruments  or  agents  of  the  secretaries,  by 
whom  these  arrests  were  effected,  were  called  messengers. 
There  were  some  forty  of  them.§  Persons  arrested  and  de- 
tained by  them  were  not  confined  in  any  of  the  public  prisons 
of  England  established  or  recognized  by  act  of  Parliament, 
to  which  the  commissions  of  Oyer  and  Terminer  and  Jail 

*  Callahan  vs.  .State,  m  Ala.  0">. 

+  Roe's  Case,  o  Mod.  78;  S.  C.  1  Salk.  340;  Hellyard's  Case,  2  I^on.  175. 

J  See  Yaxley's  Case,  (arth.  2^M  ;  Memorial  of  the  Jud^^es,  And.  297. 

'i  In  the  case  of  Roe.  et  al.,  it  was  said  by  Sir  Bartholomew  Shower,  in 
making  bis  argimient  for  the  prisoners,  that  there  were  forty-two  of  them. 
(5  M^Ki.  78,  82.  >    This  was  in  the  seventh  year  of  William  III. 

(24:5) 
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Delivery  extended,  but  were  confined  in  the  private  houses 
of  these  messengers.     Scattered  througliout  I^ndon,  or  per- 
haps throughout  England,  there  were,  therefore,  some  forty 
private  i>risons — unknown  to  the  laws,  and  unvisited  by  the 
courts  of  justice— in  which,  but  for  this  salutary  writ,  the 
king*s  subjects  might  languish  for  an  indefinite  period  of 
time  without  being  brought  to  trial.     Designed  as  a  means 
of  subjecting  to  the  superintendence  of  the  superior  courts 
and  judges,  arrests  and  imprisonments  made  by  ministerial 
officers  and  bj'  inferior  magistrates,  it  was  never  intended 
that  it  should  interrupt  the  regular  course  of  justice  in  the 
su})erior  courts,  or  that  it  should  subject  the  executive  de- 
partment of  the  government  to  the  superintendence  of  tlie 
judiciary.    How  far  it  has  been  kept  within  its  proper  limits 
in  England,  it  is  not  my  purpose  to  inquire ;   but  I  shall 
point  out  that  judicial  sentiment  in  America  has  been  so 
far  influenced  by  the  extravagant  views  of  the  right  of  per- 
sonal lib(Tty  with  which  the  American  Republic  commenced 
its  carter,  that  this  writ  has  been  used  bv  the  federal  courts 
as  the  means  of  subjecting  one  of  the  most  important  func- 
tions of  the  executive  branch  of  the  government  to  the  con-' 
trol  of  the  judiciary;  that  the  state  courts  have,  by  the  same 
means,  attempted  to  subject   the  executive  department  of 
their  own  states  to  judicial  control;   that  the  modesty  of 
these  tribunals  has  not  witheld  them  from  attempting  at 
times  the  same  control  over  the  executive  department  of  the 
general  goverhment;  but  that  they  have  attempted  by  this 
mt?ans  to  revise  its  action  in  executing  its   treaties  with 
foreign  countries,  and  have  even  asserted  a  use  of  this  writ, 
such  as,  if  carried  out  by  them  on  the  one  hand,  and  yielded 
to  by  the  officers  of  the  general  government  on  the  other, 
would   enable   them  to  arrest  the  march  of  the  national 
armies  in  time  of  actual  war.     Nor  have  the  courts  of  these 
two  jurisdictions,  the  federal  and  the  state,  always  stayed 
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their  hands  in  the  use  of  this  writ  from  the  molestation  of 
^ach  other.  They  have  attacked  each  other's  processes  and 
opened  each  other's  prisons.  Such  a  conflict,  from  the  be- 
ginning, must  have  been  unequal,*  and  its  result  must  have 
been  foreseen.  Questions  which  were  labored  by  these  re- 
spective tribunals  in  ponderous  opinions  were  finally  settled 
amid  the  thunder  of  cannon;  and  under  that  settlement,  as 
I  shall  hereafter  show,  the  police  regulations  of  the  states, 
their  criminal  codes,  the  decisions  of  their  highest  judica- 
tories, and  even  their  constitutions,  lie  at  the  feet  of  the 
inferior  federal  judges. 

When  we  consider  that  the  doubtful  policy  of  the  founders 
of  the  government  and  of  their  successors,  until  a  period 
comparatively  recent,  committed  the  execution  of  the  federal 
laws  in  part  to  the  judicatories  of  the  states;  made  the  jus- 
tices of  the  peace  of  the  states  the  examining  magistrates  in 
criminal  cases  for  the  federal  tribunals;  made  the  judges  of 
the  states  federal  magistrates  for  the  purpose  of  executing 
extradition  treaties  with  foreign  countries,  for  the  purpose 
of  naturalizing  aliens,  and  in  some  cases  for  the  purpose  of 
executing  the  criminal  statutes  of  the  United  States;  and 
made  the  jails  and  prisons  of  the  states  the  jails  and  prisons 
of  the  federal  government, — it  is  not  a  matter  of  surprise 
that  the  judges  of  the  state  courts,  at  an  early  day,  exercising 
a  supposed  jurisdiction  by  means  of  the  writ  of  habeas  corpiis, 
should  have  assumed  to  say  whether  a  fugitive  from  the 
justice  of  a  foreign  country  should  be  surrendered ;  *  whether 
fugitives  e^scaping  from  slavery  in  other  states  should  be  de- 
livered up  pursuant  to  the  Constitution  and  laws  of  the 
Union  ;t  whether  persons  enlisted  in  the  armies  of  the 
United  States  should  be  held  to  military  service,  or  dis- 

*Re  Washburn,  4  Johns.  Ch.   10<»;  S.  C.  Wheel.  (>.  Cas.  473;  Com. 
vs.  Deacon,  10  Serg.  &  R.  125. 

+  Matter  of  Bot)th,  3  AVis.  1  ;  Ex  parte  Rahintum,  1  Bond,  'M). 
16 
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charged  therefrom,  even  in  time  of  war;*  and  whether  a 
person  in  the  militarj'  service  of  a  foreign  country  should  be 
tried  as  for  a  crime  in  a  state  tribunal  for  an  act  done  as  a 
belligerent  under  the  command  of  his  sovereign  and  in  con- 
formity w^ith  the  laws  of  nations.t  These  pretenses,  born  of 
an  extravagant  view  of  state's  rights  and  state  sovereignty, 
presented  a  paradox  which  excites  the  liveliest  curiosity  in 
us,  who  look  back  upon  them  as  matters  of  history:  for  if  a 
state  is  a  sovereign,  and  if  the  United  States  is  another 
sovereign,  these  de<.ision>  present  the  sf)ectacle  of  the  courts 
of  one  sovereign  controlling  the  officei'sand  agents  of  another 
sovereign;  interjMJsing  in  its  foreign  relations,  and  even  dis- 
banding its  armies.  If  great  inconveniences  did  not  arise 
from  the  assumption  of  such  a  jurisdiction,  it  was  due  to  the 
wisdom,  the  patriotism,  and  the  moderation  of  the  judges 
who  assumed  to  exercise  it.  The  verv  existence  of  such  a 
power,  distributed  so  widely  and  through  .<o  many  scattered 
and  irresponsible  agencies,  should   have  been  a   source  of 

• 

serious  apprehension.  An  admonition  of  what  might  have 
been  done  in  the  exercise  of  it,  should  have  been  found  in 
what  actually  wa.^i  done.  The  Supreme  Court  of  New  York 
held  and  tried  a  Hriti-h  .subject  for  murder,  predicated  upon 
an  act  done  upon  the  soil  of  tliat  state  as  a  l>elligerent  during 
the  Canadian  Rebellion  of  ls.'>7,  after  his  immediate  release 
had  been  demanded  of  onr  government  by  that  of  Creat 
Britain  :t  and  an  eminent  jurist,  holding  the  otRee  of 
chief  ju'-tice  of  the  ^inie  state,  issued  an  attachment,  for  an 
evasive  n*tuin  to  a  writ  of  hahens  corpn^s^  against  a  general  of 

Com.  r.<.  H;uTi-»u.  11  Ma*--.  fV.\:  <'<»m.  »>•.  ( 'n>hiiiir.  »</.  <»7;  Onu.  f>\ 
D.»\MU'>.  '24  Pi<k.  '2'27:  Mri'**i\t*h*ii\ivs  (a.-^e.  Jn?  Miuss.  l-M;  r.  S.  vs. 
Wyii'jall,  •"»  Hill.  l'»;  Carlton"^  (a^e,  7  (N»\v.  471:  State  ?>•.  Dimick,  12 
N.  11.   VM. 

r  l\'«»|)U»  r.t.  M«'Lt.'«Ml,  1  Hill.  :I77.  This  nniM  hanlly  \ye  tilled  an  </f*''>c 
ot'ilu'  writ,  tho  <'«Hirt  haviiiL:  n't'lwtMl  to  di<cliaivo  the  nri.»^)ner. 
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division  commanding  the  armies  of  the  United  States  in  the 
field,  upon  the  theatre  of  actual  war.*  ^If  the  judicial  courts 
of  a  state  could  embroil  the  United  States  in  a  foreign  war, 
and  then,  the  war  being  flagrant,  and  the  country  actually 
invaded,  could  disband  its  armies  and  imprison  its  generals 
by  means  of  the  writ  of  habeas  cot^rcSy  w  hat  sort  of  a  govern- 
ment would  the  United  States  have  been  ?  It  ceiiainly  would 
not  have  been  a  Nation,  spelled  with  a  big  N.  It  was  not 
until  the  year  18r)(S  that  it  became  settled  by  an  avithoritative 
decision  of  the  Supreme  Court  of  the  United  States  that  it 
was  beyond  the  power  of  the  state  courts,  by  the  writ  of 
Iwbeas  corpus,  to  discharge  federal  prisoners  from  custody,  and 
to  interfere  with  the  process  of  the  federal  courts,  or  with  the 
agencies  of  the  federal  government. t  Even  then  many  of 
the  state  courts  refused  to  be  taught.  Notwithstanding  the 
principles  thus  declared  by  the  Supreme  Court  of  the  United 
States,  they  limited  its  authority  to  the  precise  case  in  judg- 
nuait.  Thev  held  that  it  did  not  extend  bevond  the  case  of 
a  prisoner  held  under  pr(tc€i<i<  (emanating  from  tlu^  federal 
court.s;  and  accordingly  they  continued  to  discharge  enlisted 
soldiers  and  sailors  of  the  United  States  from  the  custody  of 
their  officers,  even  during  the  late  war,  until  the  suspension 
of  the  privilege  of  the  writ  by  the  President,  under  the  act 
of  Congress  of  isr^j.^;  With  the  removal  of  this  suspension 
they  revived  the  practice :§  and.it  was  not  until  the  year 
1871  that  the  Supreme  Court  of  the  United  Stat(\^,j|  on  a  writ 
of  error  to  the  .'^ame  court  whose  judgment  had  been  reversed 
bv  it  thirteen  vears  before,  renewe<l  the  lesson  tau<j:ht  the 
courts  of  the  stat<»s  that  their  jurisdiction  did. not  extend  to 

•  Matter  «>f  Stacy.  10  JoJuis.  o'J.S.  * 

vAbleman  vs.  Booth.  21  How.  V.  S.  .VXi    revei-siii'j  AV  nunth.  a  Vis.  1). 
XEx  ftartt'  AmlerKoii,  1»>  Iowa,  -V.M. 
^  Ej'  pnrtt  M<<.'aruy,  2  Am.  Ltnr  Jit  v.  -'Al. 
In  Tarhle's  Case,  i:j  Wall.  :il»7  .rt-versin^r  Rf  Tarbh-.  iC)  Wis.  lM»o,. 
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interfering  with  the  agencies  of  the  federal  goverment,  and 
swept  into  the  limbo  of  vanities  nearly  a  hundred  reported 
decisions  of  the  state  courts  in  which  such  a  jurisdiction  had 
been  asserted  and  exercised.  It  mav  be  assumed  that  these 
two  decisions  have  finally  unfe.ttered,  first  the  judicial,  and 
next  the  executive,  power  of  the  general  government  from 
state  interference  through  the  agency  of  this  writ. 

But  the  pernicious  doctrines  already  engendered  con- 
tinued in  some  measure  to  illustrate  the  historical  fact  that 
courts  are  greedy  of  jurisdiction,  just  as  kings  are  greedy  of 
territory,  and  apparently  in  obedience  to  the  same  law  of  hu- 
man nature.  The  Constitution  reposed  in  the  President  of  the 
United  States  the  execution  of  treaties  with  foreign  coun- 
tries. In  1842  a  troiitv  was  entered  into  between  the  United 
States  and  Great  Britain,  which  provided  for  the  mutual 
surrender  of  fugitives  from  justice  in  certain  cases.*  To  give 
effect  to  this  treaty,  and  such  other  like  treaties  as  it  was  sup- 
posed might  be  from  time  to  time  entered  into  between  this 
and  other  countries,  Congress  passed  a  law  in  1848,  establish- 
ing the  mode  of  procedure  in  such  cases.  The  distinctive 
features  of  this  act  were  that  certain  judicial  officers,  federal ' 
and  state,  therein  named,  the  highest  in  dignity  being  the 
Chief  Justice  of  the  United  States,  and  the  lowest  a  commis- 
sioner specially  appointed  by  a  court  of  the  United  States 
to  take  proceediii<i:s  under  extradition  treaties,  should,  upon 
"a  eomj)laint  made  upon  oath  or  affirmation,''  issue  a  war- 
rant for  the  arrest  of  the  alleged  fugitive,  examine  the  evi- 
dence upon  which  his  extradition  was  demanded,  and  cer- 
tify the  same,  together  with  the  conclusion  thereon  of  such 
magistrate,  to  the  Secretary  of  State  for  his  final  action.  The 
law  made  no  provision  for  the  intervention  of  a  third  magis- 
trate by  means  of  the  writ  of  habeas  corpus.  Certainly  it  is 
not  to  be  inferred  from  this  that  it  intended  to  exclude  the 

*  8  U.  S.  Stat,  at  Large,  576. 
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proper  use  of  this  writ  in  such  cases.  But,  having  com- 
mitted the  examination  of  the  charge  against  the  alleged 
fugitive  to  certain  designated  magistrates,  all  of  whom  are 
presumed  to  be  learned  in  the  law^  and  competent  for  the 
exercise  of  such  functions ;.  having  required  such  magis- 
trates to  certify  the  evidence  thus  taken  to  the  executive 
-department  of  the  government,  to  which  the  final  decision, 
whether  or  not  the  prisoner  should  be  surrendered,  was 
committed;  and  having  provided  no  mode  for  the  review 
or  supervision  by  any  other  judicial  officer  of  the  proceed- 
ings or  the  evidence  before  such  magistrate,  the  intervention 

* 

of  a  third  court  by  the  writ  of  habeas  corpus,  except  for  the 
mere  purpose  of  making  inquiries  into  the  jurisdiction  of 
the  magistrate  thus  acting,  was  unwarranted  by  any  prin- 
ciple known  to  the  law.  A  commi^^sioner  of  the  Circuit 
Court  of  the  United  States,  specially  appointed  to  take  pro- 
ceedings in  extradition  cases,  was  required  by  law  to  certify 
the  evidence  taken  by  him  to  the  Secretary  of  State.  The 
Circuit  Court  of  the  United  States,  by  its  writ  of  certiorari^ 
demanded  that  this  evidence  be  certified  to  it.  The  statute 
required  that  the  prisoner  should  be  held  by  the  marshal, 
under  the  commissioner's  warrant,  to  await  the  final  orders 
of  the  executive  department  of  the  government;  but  the 
Circuit  Court,  by  its  writ  of  habeas  corpus,  commanded  that 
the  prisoner  should  be  surrendered  to  it.  Having  thus 
gained  possession  of  the  prisoner  and  the  evidence  upon 
which  his  extradition  was  demanded,  those  court«?,  taking 
upon  themselves  the  functions  of  the  department  of  the 
government  to  whom  the  decision  of  this  delicate  question 
had  been  committed,  proceeded  to  examine  the  evidence 
minutely,  and  to  decide  whether  it  was  sufficient  in  law  to 
warrant  the  extradition  of  the  prisoner.  They  did  more. 
They  instituted  minute  inquiries  with  the  view  of  determin- 
ing whether  all  preliminary  steps  required  by  the  particular 
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extradition  treaty  and  by  the  act  of  Congress  had  been 
taken.  They  went  even  beyond  this.  They  invented  rules 
of  procedure  which  were  not  fou^d  in  the  particular  treaty 
or  in  the  act  of  Congress,  and  held  a  compliance  with  these 
rules  to  be  jurisdictional.  They  held  it  necessary  that  a 
judicial  warrant  thould  have  issued  for  the  arrest  of  the 
alleged  fugitive  in  the  demanding  country,  although  neither 
the  treaty  nor  the  act  of  Congress  contained  such  a  require- 
ment.* They  made  up  and  tried  an  issue  of  fact,  whether 
such  a  warrant  of  arrest  had  been  issued,  and  made  the  de- 
tention or  the  discharge  of  the  prisoner  to  depend  upon  the 
decision  of  this  issue.f  They  laid  down  rules  as  to  the  par- 
ticularity with  which  the  crime  charged  must  be  described 
in  such  a  warrant.^  They  made  the  jurisdiction  of  the 
magistrate  to  issue  his  warrant  for  the  arrest  of  the  alleged 
fugitive  to  depend  upon  a  requisition  previously  made  by 
the  government  of  the  country,  from  whose  justice  the  fugi- 
tive had  fled,  upon  the  United  States  ;§  ignoring  the  fact 
that  neither  the  statute  nor  the  treaty  required  this;||  that 

*  E.r  parte  Van  Hoven  (set'ond  cane).  4  Dill.  415,  423,  before  Dillon 
and  Nelson,  JJ.     Contra^  Re  Farez  (second  fase),  7  Blatohf.  345. 

t  Ibid, 

X  Re  Farez,  7  Blatchf.  34,  .>(). 

'i  Ex  parti'  Kaine,  3  Blatohf,  1 ;  Re  Henrich,  5  Blatohf.  414, 425 ;  Re  Farez. 
7  Blatchf  34,  45. 

« 

II  Our  treaty  of  1874  with  Bel^uin  ftirnishefi  an  exception  to  tins 
statement,  lit*'  sixth  article  evidently  contemplates  a  requisition  by 
the  demanding  p)vernment,  and  the  issue  of  a  warrant  of  arrest  by 
the  executive  jrovernnient  of  the  demanded  jrovemment,  as  preliminar}- 
to  the  arrest  and  judicial  examination  of  the  alle^red  fiigitive.  (18  V.  S. 
Stats,  at  Larjre,  807;  Ex  parte  Van  Hoven,  4  Dill.  411.)  Neither  the 
treaty  with  Great  Britain  |8  V.  S.  Stats,  at  Large,  57fi),  that  with  Prussia 
(0  iVf.  9(»5),'nor  that  with  Switzerland  (11  id.  593)  contains  such  a  pro- 
visi<>n;  and  tliere  is  notliinjx  in  the  treaty  with  Beljrium  which  necessarily 
ini}»lics  tliiit  ;iiajjist rates  sluiU  not  have  authority,  ujxfn  a  projx^r  showing, 
to  cnmmit  and  detain  alleged  fugitives  a  reasonable  time  to  await  a 
equisition.     In  the  case  of  Dugall  (2  l^owell,  3()7),  which  arose  imder 
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the  delays  incident  to  the  making  of  a  formal  requisition 
might,  in  many  cases,  enable  the  fugitive  to  escape;  that 
such  a  formal  demand  for  his  surrender  might  as  well  be 
made  after  his  capture  as  before;  and  that  the  contrary 
practice,  in  cases  of  inter-state  extradition,  had  long  been 
sanctioned  by  the  state  courts.*  Thev  went  beyond  this. 
Notwithstanding  the  fact  that  the  statute  made  the  juris- 
diction of  the  magistrate  to  issue  his  warrant  of  arrest  to 
depend  upon  **a  complaint  made  under  oath  or  affirma- 
tion," they  held  that  a  mandate,  emanating  from  the  execu- 
tive department  of  the  government,  was  necessary  to  give 
him  jurisdiction,  although  no  such  process  is  mentioned  in 
any  law  or  treaty  upon  the  subject.!  Having  thus  estab- 
lished a  process  unknown  to  the  law,  though  it  may  not 
have  been  unknown  to  the  state  department,  and  made  this 

the  treaty  with  (Jreat  Britain,  Mr.  Distri(!t  Judjre  Lowell  took  the  correct 
view  of  this  queistion  when  he  said,  "  The  jud^e  has  nothing  to  do  with 
the  (luestion  whether  the  foreijrn  coiintr\'  has  duly  authorized  an  appli- 
cation for  the  extradition  to  be  made.  The  law  is  that,  when  complaint 
is  made  on  oath,  the  judge  is  to  examine  the  evidemie  of  criminality ; 
and.  if  he  deems  it  siifficient  to  sustain  the  charge,  shall  certify  the  same 
to  the  secretary  of  state,  that  a  warrant  may  issue  upon  the  requisition 
of  the  proper  autliorities  of  the  foreign  governments.  The  requisition  is 
to  be  made  to  tlie  executive  dei)artment,  and,  in  the  natural  order  of 
things,  would  ])e  made  after  the  evidence  is  taken  and  certified.  If  the 
authorities  of  the  foreign  government  should  find,  on  the  examination 
of  the  evidence,  that  it  does  not  make  out  a  case  which  thev  choose  to 
press,  they  will  make  no  recjuisition.  And  the  statute  gives  them  two 
months  in  which  to  complete  their  action  upon  the  matter." 

*  State  r*.  Buzine,  4  Harr.  (Del.)  572,  oTo;  State  vs.  h()\)cr,  Cm.  Dec.  part 
ii.  3'>;  Ex  parte  Lorraine,  16  Nev.  <>.*$;  Ilnrd  Hab.  Corp.  2d  ed.  p.  014 
et  sefj.,  and  cjises  cited.  Early  jurists  asisumed  that  the  same  ])ra(rtice 
was  jirojx^r  in  cases  of  foreign  extraditirm.  flatter  of  Washburn,  4 
Johns.  Ch.  100;  S.  C.  3  Wheel.  (>.  Cjis.  473;  Com.  vs.  Deactm.  10  8erg. 
<fe  R.  125. 

t  E.C  parte  Kaine,  3  Blatchf.  1 ;  Be  Ileurich,  >  Blatciif.  414;  Re  Farez,  7 
Blatchf.  34;  lie  Farez  (second  casei,  7  Blatchf.  o4'>. 
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process  necessary  to  the  jurisdiction  of  the  magistrate  to 
cause  the  alleged  fugitive  to  be  arrested  and  brought  before 
him  for  examination,  and  consequently  necessary  to  the 
power  of  the  United  States  to  execute  the  treaty,  they  pro- 
ceeded to  determine  bv  what  officer  it  should  be  issued,* 
and  also  with  what  degree  of  particularity  the  crime 
charged  should  be  set  forth  therein.f  Having  thus  estab- 
lished several  prerequisites  to  the  jurisdiction  of  the  magis- 
trate not  found  in  the  statute  or  in  any  treaty,  they  next 
proceeded,  with  minute  detail,  to  decide  how  the  jurisdic- 
tion should  be  exercised;  how  the  proceeding  before  4:he 
magistrate  should  be  conducted;  whether  the  accused  had 
a  right  to  cross-examine  the  complaining  official ; J  whether 
the  prisoner  should  be  allowed  to  testify  in  his  own  be- 
half; §  whether  the  magistrate  might  adjourn  the  proceed- 
ings from  day  to  day  and  from  time  to  time;||  under  what 
circumstance's  he  might  refuse  an  adjournment  at  the  request 
of  the  prisoner;!  whether  he  might  discontinue  the  proceed- 
ing, and  afterwards  cause  the  arrest  of  the  prisoner  on  a  new 
warrant  for  a  crime  of  the  same  nature;**  what  record  he 
should  keep  of  the  proceedings  and  evidence  ;tt  how  the  evi- 
dence, if  in  a  foreign  language,  should  be  translate,  and 

*  Rt  Farez.  7  Blatohf.  :U.  4(i;  Ex  parte  Van  Hoven,  4  Dill.  411,  413;  Er 
partt'  Van  lloven  (second  case),  id.  415,  423. 

t  Rt'  Macdonnell,  1 1  Hlatohf.  7\K  IH).  If  thev  are  to  be  censured  for 
inventinji  a  process  unknown  to  the  law,  and  making  it  a  jurisdictional 
stop  in  the  pnK'eeding,  tliey  nuist  be  creilited  with  liberality  in  deciding 
that  the  proivss  need  not  l>e  issued  by  the  President  [Re  Farez,  supra;  Ex 
parte  Van  lloven,  supra  \,  but  that  if  it  were  issued  by  the  secretary  of 
state  it  would  do;  and  that  it  need  not  do  more  than  describe  the  offense 
charged  in  genonil  terms  \Rt  Macdonnell,  supraK 

t  Rt  Farez.  7  Blatohf.  34.'>,  M\).  i  Ihid. 

"  Re  ^laodonncll,  11  Blatchf.  7i>,  1(H». 

•■  Re  Farez.  7  Blatchf.  ?A\  'X^SK 

""^Rf  Macdonnell.  11  Blatohf,  170. 

+f  Rt  Hcnrich.  o  Blatchf.  414. 
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the  translation  verified  ;*  what  evidence  was  competent  and 
admissible  before  the  magistrate,  and  how  documentary  evi- 
dence from  foreign  countries  should  be  attested ;  f  and,  finally, 
what  evidence  is  legally  sufficient,  in  respect  of  its  probative 
force,  to  warrant  a  surrender  of  the  prisoner.!  One  would 
suppose  that  the  exertions  of  these  courts  to  aid  the  President 
in  the  execution  of  treaties  with  foreign  nations  would  end 
here.  But  they  have  not  been  satisfied  with  deciding  for 
him  upon  what  evidence  this  responsible  duty  should  be 
performed ;  they  have  claimed  the  right,  by  their  writ  of 
habeas  corpus,  to  go  behind  his  warrant  of  surrender,  to  arrest 
the  prisoner  while  in  transitu  under  such  warrant,  and  to 
ascertain  whether  the  warrant  has  been  issued  in  a  i)r()per 
case  and  upon  an  examination  before  a  competent  magis- 
trate.§ 

The  court*  of  some  of  the  states  have  not  been  more  modest 
in  subjecting  to  judicial  review  the  action  of  the  chief  execu- 
tive of  their  states  in  cases  of  interstate  extradition.  The 
Constitution  of  the  United  States  imposes  uj)on  the  states 
the  mutual  obligation  of  surrendering  fugitives  from  justice. 
The  Congress  passed  an  act  in  1793  prescribing  the  mode  in 
which  this  obligation  should  be  discharged.  This  statute 
imposed  upon  the  governors  of  the  states  the  duty  of  making 
the  demand  on  the  one  hand  and  the  surrender  on  the  other. 
The  governor  of  the  demanded  state,  while  so  acting,  actw 
therefore  at  once  under  an  obligation  imposed  ui)on  his  state 
as  a  member  of  the  Federal  Union,  bv  the  Constitution  of  the- 

*  Ibid. 

ilie  Farez,  7  Blatchf.  34o.  :ri2;  Be  Henrich,  5  Blat<hf.  414,  42:5;  He 
Stupp'  12  Blatchf.  5<)1,  521 ;  Re  F«)wler,  18  Blatchf.  4ri<);  S.  ('.  4  Fc-d.  Hep, 
.303,  317. 

tEx  pane  Kaine,  3  Blat<hf.  1,  10;  Re  Farez,  7  Blatchf.  :U'>,  ;r)H.  3^0; 
Re  Macdonnell.  11  Blatchf.  170,  VM). 

I  The  British  PrisonerK,  I  WiKxlb.  &  M.  m,  00.  S<fc  Ex  fxirt^  Milbum, 
9  Pet.  7(4;  Ex  parte  Kaine,  3  Blatchf.  1. 
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United  States,  and  also  in  the  character  of  a  magistratiC  ap- 
pointed by  an  act  of  Congress  to  execute  one  of  the  laws  of 
the  Union.  The  correct  principles  which  govern  the  use  of 
the  writ  of  habeas  corpus  require  that  the  judicial  court«^  in 
such  cases  should  limit  their  inquiries  to  the  question  whether 
the  governor  who  has  issued  his  w^arrant  of  surrender  has 
issued  it  in  a  case  within  his  jurisdiction — that  is,  in  a  case 
contemplated  by  the  Constitution  and  the  act  of  Congress. 
There  is  no  sound  principle  which  will  authorize  them  to 
inquire  whether  the  evidence  \i])on  which  he  has  acted  in 
the  exercise  of  this  exclusive  jurisdiction  has  been  properly 
authenticated,  or  is  otherwise  sufficient.  They  have,  never- 
theless, assertinl  this  power  in  repeated  instances,*  and  have 
gone  so  far  as  to  hold  that  it  is  competent  for  them,  in  the 
use  of  this  writ,  to  go  behind  all  the  papers  in  the  case,  and 
try  by  parol  evidence  the  question  whether  the  prisoner  was 
in  fact  in  the  demanding  state  wlien  the  crime  was  commit- 
ted,— that  is  to  say,  whether  he  was  guilty  of  the  crime 
charged. t  That  they  liave  no  such  jurisdiction  becomes  ap- 
parent when  we  consider  the  dilemma  in  which  they  would 
find  themselves  if  thc^  governor  should  dec^line  to  certifv  to 
them  the  evidence  ujion  which  he  acted.  Could  a  court,  or 
a  single  judge  issuing  the  writ  of  habeas  corpus,  rx-officio, 
send  a  writ  of  cniiorari  to  the  governor  of  his  state,  calHng 
upon  him  to  certify  to  such  court  or  judge  the  records  of  the 
executive  otfict^?  Suppose  they  were  to  issue  such  a  writ  to 
the  governor,  and  he  should  si\^  fit  not  to  obey  it,  could  they 
enforce  obedieuee  to  it  by  process  of  contempt?     Could  they 

*  Rt  Maiuliester,  .">  Cal.  2M ;  Hartiuan  r,^.  Aveline,  itl  Ind.  344 ;  Kv  }Htrte 
Slu'Mon,:U  (Miio  State,  :U«»;  Wiloox  tv*.  Xolze,  :U  Ohio  State,  520:  Pei»ple 
tv.  r»nu ly,  "Sti  N.  Y.  ISJ;  lV>plo  r-f.  Knkertcm,  77  X.  Y.  24'>;  People  v». 
Donolnie.  S4  N..Y.  4:>s.  It  may  iH^rhajw  be  pleadeil  in  extenuation  of  the 
state  loiirts.  that  a  fot lenil  jiuiin*  ^^et  the  example.  Kr  parte  Smith.  3 
Mi'Lean,  liM. 

T  Wilf  ix  f>\  Nnl/e.  ;>4  Ohm  State.  olM.  'r24. 
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imprison  the  chief  magistrate  of  the  state — tlie  chief  embodi- 
ment and  exponent  of  its  sovereignty?  The  obvious  miswer 
to  tliese  questions  reveals  the  unseemly  spectacle  which  the 
courts  present  when  they  endeavor  to  exercise  a  jurisdiction 
which  is  plainly  committed  to  another  department  of  the 
government,  and  which  in  no  sense  belongs  to  them.* 

It  is  true  that  our  American  governments,  state  and  federal, 
are  governments  of  checks  and  balances.  Unchecked  arbi- 
trary power  is  contrary  to  the  spirit  of  our  institutions.  But 
power  is  not  properly  checked  when  one  department  of  the 
government  overrides  another  and  usurps  its  functions.  The 
judicial  courts  interpose  a  proper  check  uj)on  the  executive 
branch  of  the  government,  when  they  declare  unlawful  the 
acts  of  the  officers  of  that  department,  done  in  excess  of  their 
jurisdiction.  In  -all  official  action  there  must  ]>e  a  finality 
somewhere;  and  in  the  surrender  of  fugitives  from  justice, 
the  final  exercise  of  discretion  mav  well  rest  with  the  execu- 
tives  of  the  states,  where  the  law  has  placed  it, — magistrates 
who  are  responsible  to  the  people  for  the  {)roj)er  exercise  of 

*The  Court  of  Aj)i)eal8  of  New  York,  in  1874,  asserted  the  doctrine  that 
it  was  (•oni})etent  for  a  justice  of  tlie  Supreme  ( 'ourt  of  that  Htate,  Innuing 
the  writ  of  habeas  c(/rpvf<,  ex  officio,  to  go  l)ehind  the  jrovemor's  warrant 
of  surrender,  in  such  a  ca.se,  and  j)as8  upon  tlie  sufficiency  of  the  affidavit 
upon  which  the  reciuisition  of  the  governor  of  the  demanding  state  was 
based;  and  the  Court  of  Apjjeals,  Injing  of  opinion  that  the  affidavit  was 
insufficient,  directed  that  the  prisoner  be  dischaiyed.  (People  vs.  Brady, 
56  N.  Y.  182.)  In  subsequent  castas,  the  court  reaffirmed  this  doctrine; 
but  they  were  obliged  to  add  a  modification  which  nmde  the  doctrine 
amount  to  something  like  this:  Tliat  it  is  a  verj'  good  nde  for  the  court 
or  judge,  on  habeas  rorpuSj  to  apj)ly,  when  he  can  get  hold  of  the  paj)er8 
on  which  the  governor  acted;  but  if  the  governor,  in  the  exercise  of  his 
official  discreticm,  <leclines  to  submit  such  pai)ers  to  5"<lit'ial  examination, 
there  is  no  power  in  the  court  to  comjK?!  him  to  do  so;  nor  are  they,  by 
reas^m  of  his  refusal,  authorize<l  to  dis(*harge  the  prisoner;  but  they  are 
bound  to  presume  that  he  acted  upon  documents  and  uiH)n  evidence 
which  were  sufficient.  (People  vs.  Pinkerton,  77  N.  Y.  24');  People  vs. 
Donohue,  84  X.  Y.  438.  i 
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their  functions,  under  the  obligation  of  their  official  oaths^ 
equally  with  the  judges  of  the  court.  They  ought  conclu- 
sively to  be  presumed  to  be  capable  of  understanding  and 
properly  discharging  the  duties  which  the  law^  has  devolved 
exclusively  upon  them.  In  the  discharge  of  such  duties 
they  are  aided  by  the  experience  of  their  office,  both  during 
their  own  incumbency  and  that  of  their  predecessors.  They 
have  a  competent  legal  adviser  in  the  person  of  the  attorney 
general;  and  the  execution  of  this  delicate  duty  may  better 
be  reposed  finally  in  them  as  remitted  to  the  uncertain  dis- 
cretion of  a  scattered  body  of  judicial  magistrates,  exercising 
the  power  of  revising  the  executive  action. 

The  judicial  courts  have  not  only  assumed  the  power,  by 
means  of  the  writ  of  habeas  corpvs,  to  superintend  and  con- 
trol the  action  of  the  executive  department  of  the  govern- 
ment, both  state  and  federal,  but  thev  have,  bv  the  same 
process,  assumed  to  pass  upon  the  validity  of  the  govern- 
ment itself.  In  this  way  the  Chief  Justice  of  the  United 
States,  in  18()8,  decided  that  persons  holding  office  in-  the 
states  lately  in  rebellion,  who  were  disqualified  by  the  oust- 
ing ordinance  of  the  Fourteenth  Amendment,  were  never- 
theless entitled  to  hold  tlieir  offices  until  the  constitutional 
provision  should  be  enforced  by  legislation.*  The  Supreme 
Court  of  South  Carolina,  in  187^>,  determined,  under  this 
writ,  that  the  acting  governor  of  that  state  was  not  entitled 
so  to  actjt  and,  in  1S73,  the  then  Supreme  Court  of  Texas, 
in  a  sham  case,  gotten  up  by  the  fictitious  arrest  of  an  old 
negro,  decided  that  the  de  facto  government  of  Texas  was 
not  the  government  dejure,  refused  to  allow  the  state's  attor- 
ney to  enter  a  nol.  pros,  in  respect  of  a  crime  with  which 
the  relator  was  not  charged,  discharged  the  relator  from  an 

*  (V'sar  Griflin's('ase,Cliasu's  Decisions,  3(>4 ;  8.  C,  sub  noni.  Re  Gnf^riy 
2.")  Tex.  Sui)]).  (>2:;. 

t  Ex  parte  Smitli,  8  S.  C.  4!)."). 
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imprisonment  to  which  he  had  never  been  subjected,  and 
-dismissed  the  existing  government  of  Texas  without  costs.* 
When,  at  about  the  same  unhappy  period  of  our  history,  a 
judge  of  a  district  court  of  the  United  States,  by  an  injunc- 
tion issued  at  midnight,  dispersed  the  legislature  of  a  st^te 
and  suppressed  its  government,  some  of  us,  who  were  then 
young  at  the  bar,  concluded  that  the  writ  of  injunction  was 
a  very  great  writ.  In  view  of  the  instances  which  I  have 
cited,  the  same  dignity  must  certainly  be  accorded  to  the 
writ  of  hxibeas  corpus.  But  these  are  not  proper  uses  of  this 
writ.  Whether  a  person,  primd  fade  in  possession  of  a  pub- 
lic office,  is  rightfully  entitled  to  exercise  the  functions  of 
such  oflSce,  is  not  properly  triable  in  such  a  summary  and 
ex  parte  proceeding,  to.which  neither  the  incumbent  of  the 
office  nor  the  state  is  a  party.f  The  parties  who  are  inter- 
ested in  contesting  this  question,  and  who  are  entitled  to 
contest  it,  are  not  before  the  court.  The  court  itself  may 
not  be  such  a  tribunal  as,  under  the  Constitution  and  the 
laws,  has  jurisdiction  to  try  the  title  to  such  an  office;  and, 
so  far  as  it  operates  upon  the  rights  of  the  incumbent  or  of 
the  state,  its  judgment  in  such  a  case,  when  tested  by  sound 
legal  principles,  is  as  clearly  void  for  want  of  jurisdiction  as 
the  act  of  an  usurping  executive  officer  can  be. 

These  extraordinary  uses  of  the  writ  of  habeas  corpus  may 
well  amuse  the  student  of  history,  and  call  forth  judicious 
criticism,  but  they  no  longer  excite  apprehension.  They 
were,  in  a  large  measure,  the  offspring  of  troublous  times, 
or  of  conditions  which  have  passed  away.  But  the  steady 
growth  of  the  power  exercised  by  this  means  by  the  federal 
tribunals,  and  the  extraordinary  pretensions  which  it  has  in 
recent  years  assumed,  remain  a  subject  of  serious  concern. 


*  Ex  parte  Rodriguez,  39  Tex.  705. 

t  Sheehan'8Cafie,122  Mass.  445;  iJe  Wakker,  3  Barb.  162 ;  Ex  parte  CdX\ 
2  Tex.  App.  497;  Be  Ah  Lee,  6  Sawy.  410;  S.  C.  2  Crim.  L.  Mag.  336. 
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The  founders  of  our  federal  judicial  system,  in  confemng 
upon  the  national  courts  the  power  to  issue  writs  of  habeas 
corpuSy  added  this  proviso :  "  That  the  writ  of  habeas  corpus 
shall  in  no  case  extend  to  prisoners  in  jail,  unless  whore 
they  are  in  custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be  brought  into  court 
to  testify.''*    This  proviso  had  the  effect  of  staying  the  hands 
of  the  federal  tribunals  in  the  use  of  this  writ,  in  all  case?^ 
where  prisoners  were  held  in  state  custo<ly,  except  where  they 
were  committed  for  trial  before  a  court  of  the  Unittnl  Statrs, 
or  were  necessary  to  be  brouglit  before  such  a  court  to  testifv.t 
An  atiachf  of  a  foreign  legation,  arrested  for  a  crime  by  a 
stat<'  magistrate,  in  violation  of  the  privileges  of  his  sove- 
reign and  of  the  law  of  nations,  could  not,  in  consequence 
of  this  proviso,  be  discharged  on  habeas  corpw^i  by  a  court  of 
the  United  States.t     A  j>ers()n  prosecuted  by  a  state*  for  acts 
done  as  a  belligcTent  against  the  Ignited  States  during  the 
late  Civil  War,  could  not  be  enlarged  by  one  of  the  national 
courts  through  the  use  of  this  writ.§     For  more  than  forty 
yt^ars  the  writ  of  habeaii  corpm^  was  used  by  the  federal  court-? 
subject  to  the  rcslraints  imposed  by  this  [proviso.     Then,  in 
lvS^»o,  came  the  nullitication  ordinance  of  South  Carolina, 
followed  by  arrests  under  slate  jirocess  of  revenue  officer?  of 
the  United  States.     Xo  government  capable  of  preservinir 
its  own  existeiiee,  or  worth v  of  the  name,  could  submit  to 
have  the  collection  of  its  revenue  resisted,  and  the  enforoe- 
nient  of  it<  laws  ini]KMUMl  in  this  way;  nor  could  it  brook 
the  delay-^  eonse<juent  njMm  reguhir  trials  in  the  state  courts, 
a)»|>eal<  to  the  state  court  of  la<t  resort,  and  writs  of  error  to 

"  Art  nf  Si'i»t.  L'4.  17y.>.  cli.  lM:  V.  S.  Stat,  at  Uinre.  S2. 

f  /;/  /»/,7.  DniT. :;  llnw.  r.  S.  in:;     .Sv  alM»  CS.  m.  Fivnch.  1  (iail.  2. 

t  /;/  /»fr/.  ('al)ivra.  1  Wash.  ('.  V.  •_>:;•_>. 

^.  A'.'  fxiit'  M«('ann,  o  Am.  Law  Ueji.  N.  S.  loS,  iu)ie. 
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the  Supreme  Court  of  the  United  States.  A  speedy  remedy- 
was  necessary  for  tlie  protection  of  its  own  agencies  against 
unlawful  state  interference;  and  this  remedy  was  found  in 
the  act  of  1833,  "  to  provide  for  the  collection  of  duties  on 
imports,"  the  seventh  section  of  which  gave  the  courts  of 
the  United  States  power  to  grant  writs  of  habeas  corpus  "  in 
all  cases  of,  a  prisoner  or  prisoners  in  jail  or  confinement 
where  he  or  they  shall  be  committed  or  confined,  on  or  by 
any  authority  or  law,  for  any  act  done  or  omitted  to  be 
done,  in  pursuance  of  a  law  of  the  United  States,  or  any 
order,  ])rocess,  or  decree  of  any  judge  or  court  thereof,  any- 
thing in  any  act  of  Congress  to  the  contrary  notwithstand- 
ing/'* Twenty  years  later  the  provisions  of  this  salutary 
law  were  turned  against  those  who,  by  the  use  of  state  pro- 
cess, attempted  to  obstruct  the  enforcement  of  the  Fugitive 
Slave.  Law  of  ISoO.t  Then,  in  IKu,  came  the  ( 'anadian 
Rebellion  and  the  comi)Iicati()ns  which  grew  out  of  the  nt- 
tack  by  a  force  of  British  trooj)s  ui)on  the  steamer  Caroline, 
moored  to  the  sliore  of  the  state  of  New  York  in  the  Niagara 
river,  which  steamer  had  be(*n  em]>loyed  in  conveying  sup- 
plies and  munitions  of  war  to  a  force  of  Canadian  insurgents 
on  Navy  Island.  A  member  of  this  attacking  force  was 
arrested  in  the  State  of  New  York  and  indicted  tor  murder. 
After  some  correspondence,  the  British  government  de- 
manded of  our  government  his  inmiediate  release.  In  the 
face  of  this  demand,  the  Su[)reme  Court  of  New  York  re- 
fused to  discharge  him  on  habeas  corpus.X  A  serious  inter- 
national complication  might  have  followed,  but  for  the  acci- 
dental circumstance  that,  ui)on  his  trial  under  the  indict- 
ment for  nuirder,  he  was  ac([uitted.     The  inability  of  the 

--  .\ct  of  March  2,  18153.  cli.  57;  4  U.  S.  Stat,  at  Larjre,  iVM. 
+  Ex  parte  Uobiuson,  6  McLoan,  i>'V):  Kx  parte  Jenkins,  2  Wall.  Jr.  oiM  ; 
U.  S.  vs.  Morris,  2  Am.  Law  Re<r.  0.  S.  ;»4S. 
X  People  vx.  McLeod,  1  Ilill,  r»77. 
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federal  government  to  deal  with  such  a  case  through  its  own 
tribunals  became  thus  apparent;  and  the  Congress,  to  meet 
such  a  case,  passed  the  act  of  1842,  which  clothed  the  na- 
tional courts  with  power  to  grant  writs  of  habeas  corpus  in 
all  cases  of  aliens  in  confinement  for  acts  done  under  the 
authority  or  sanction  of  their  government,  or  under  the  law 
of  nations.*  This  statute  gave  an  appeal,  in  the  cases  of 
habeas  corpns  authorized  by  it,  to  the  Supreme  Court  of  the 
United  States;  and  it  is  the  only  federal  statute  relating  to 
the  writ  of  habeas  corpus  which  retains  this  characteristic,t 
except  those  relating  to  the  territories.  Then  followed  the 
Civil  War,  and  the  act  of  1863  authorizing  the  President,  by 
proclamation,  to  suspend  the  writ  of  habeas  corpus  in  certain 
cases,  and  providing  a  mode  by  which  federal  prisoners 
might  be  speedily  brought  to  trial.J  This  ended  in  the 
emancipation  of  four,  million  slaves.  The  nation  which  had 
emancipated  them  was  bound  to  establish  and  protect  them 
in  their  civil  rights.  The  celebrated  law  enacted  for  that 
purpose  in  18()H  §  was  deemed  ineffectual  without  a  further 
extension  of  the  powers  of  the  national  courts  in  the  use  of 
the  writ  of  habeas  corpus.  This'  led,  in  1867,  to  a  radical  and 
sweeping  extension  of  the  jurisdiction  of  these  courts  under 
this  writ  to  "  all  cases  where  any  person  may  be  restrained 
of  his  or  her  libertv  in  violation  of  the  Constitution  or  of 
any  treaty  or  law  of  the  United  States."  ||  As  construed  by 
the  federal  judges,  this  provision  has  wij>ed  out  as  with  a 
sponge  the  proviso  of  the  act  of  1789;  has  clothed  the  dis- 

*  Act  of  Aug.  29, 1842,  ch.  257 ;  o  U.  S.  Stat,  at  Large,  539. 

t  Rev.  Stat.  U.  S.  ?f763,  764. 

:  Act  of  :March  3,  1803,  ch.81 ;  12  U.  S.  Stat,  at  Large,  755.  See  Ex  parU 
Millirran,  4Wall.  3, 117. 

<1  Act  of  April  9,  1866,  ch.  31 ;  14  U.  S.  Stat  at  Large,  27. 

II  Act  of  Feb.  5,  1867,  ch.  28;  14  U.  S.  Stat,  at  Large,  385.  This  pro- 
vision is  embodied  in  section  753  of  the  Revised  Statutes  of  the  United 
State-s. 
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trict  and  circuit  judges  of  the  United  States  with  power  to 
annul  the  criminal  process  of  the  States,  to  rcvcTse  and  set 
aside  by  habeas  corpus  the  criminal  judgments  of  the  state 
courts,  to  pass  finally  and  conclusively  upon  the  validity  of 
the  criminal  codes,  the  police  regulations,  and  even  the  con- 
stitutions of  the  states. 

No  doubt  it  was  intended  bv  the  framers  of  the  act  of 
18()7,  that  persons  arrested  upon  state  process  might  be 
enlarged  by  the  federal  judicatories  by  means  of  this  writ. 
But  it  is  not  at  all  clear  that  it  was  intended 'that  it  should 
become  a  means  in  the  hands  of  the  federal  district  and  cir- 
cuit judges  of  Tevising  and  reversing  the  judgments  of  the 
courts  of  the  states  without  regard  to  their  rank  or  dignity. 
The  writ  of  habeas  corpus  is  a  common-law  writ.  Its  origin 
reaches  back  into  the  night  of  English  history  so  far  that  no 
man  can  fix  its  date.  Its  use  has  been  circumscribed  by 
cei'tain  ancient  and  well  settled  principles.  One  of  these 
principles  is  that  it  cannot  be  used  as  a  means  of  reversing 
and  annulling  a  judgment  of  a  superior  court  of  record  having 
general  jurisdiction  of  the  subject-matter  in  respect  of  which 
the  judgment  was  rendered.  This  doctrine,  declared  by  the 
English  and  American  courts  in  several  hundred  reported 
judgment^^,  reaching  back  through  a  period  of  tw6  centuries, 
has  never  been  better  expressed  than  by  Chief  Justice  Mar- 
shall, in  giving  the  judgment  of  the  Supreme  Court  of  the 
United  States  in  the  celebrated  case  of  Watkins:  "The  pris- 
oner is  detained  in  the  prison  by  virtue  of  the  judgment  of 
a  court,  which  court  possesses  general  and  final  jurisdiction 
in  criminal  cases.  Can  this  judgment  be  re-examined  upon 
a  writ  of  habeas  corpus?  This  writ  is,  as  has  been  stated,  in 
the  nature  of  a  writ  of  error,  which  brings  up  the  body  of  the 
prisoner  with  the  cause  of  commitment.  The  court  can 
undoubtedly  inquire  into  the  sufficiency  of  that  cause;  but 
if  it  be  the  judgment  of  a  court  of  competent  jurisdiction, 

17 
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(••specially  a  jud^Mient  witlnlrawii  l»y  law  from  \\w  n/vi-ii»it 
(if  this  court,  is  not  that  jiul^iiu*iit  in  itsi-lf  Mifficieni  c-aust-?' 
^'an  th<*  court. upon  this  writ,  look  lx\vond  th(»  ju«l<^ient.aiHl 
rc-cxaiiiiiic  the  char^c<  on  which  it  was  rendert^d?     A  ju«li::- 
nicnt,  in  it**  nature,  conclu(l<*<  the  suhjcct  upon  which  it  wa- 
n'ndcrc<l,  and  pronounci^s  the  law  of  the  case.    Tlie  jud<rnient 
of  a  ccjurt  of  record,  whose  jurisdiction  is  final,  i^  a>  con- 
clusive on  all  the  world  as  the  judgment  of  this  court  wnuM 
be.     It  is  as  conclusive  on  tliis  court  as  it  is  on  other  court<. 
It  |)Ut»s  an  end  to  inrjuiry  concerning  the  fact  by  deciding  it.'*'^ 
The  Knglish  judges  announce  the  siune  j»rinciple  by  saying 
that  the  writ  of  hahcds  atrpnn  never  extends  to  the  case  of  a 
j>risoner  in  execution  under  a  judgment  rendered  according 
to  the  course  of  the  common  lavv.t     The  judges  of  the  state 
judicatories  discharge  their  official  functions  under  an  oath 
to  su])poi't  tlu^  (  onstitution  of  the  United  8tates,  eijually  witli 
tluj  judges  of  the  federal  courts.     Tlie  Constitution  of  the 
I 'nit<Ml  States,  tlu»  acts  of  ( 'ongress  made  in  pursuance  thereof, 
thi^  treaties  made  with  foreign  countries — while  not  being  laws 
<\f  th(»  state,  are,  nevertheless,  laws  ivitliin  the  state.    They  are, 
by  the  terms  of  the  Constitution  itself,  the  "  supreme  law^  of  the 
land."     Kvery  judge  of  a  state  court  must,  upon  the  obliga- 
tion of  his  oath,  administer  them  and  give  effect  to  them  as 
such  :  and  his  obligation  to  do  so  is  just  as  strong  as  the  safne 
obligation  when  resting  upon  the  shoulders  of  a  judge  of  a 
lederal   court.     If,  acting  within    the  general   scope  of  his 
jurisdiction,  in  pronouncing  judgment  in  a  criminal  case,  he 
adjudge^  that  \\w  defendant  sutler  punislmient  for  a  crime, 
when,  uiiilcr  the  ( 'on>iitution  and  laws  of  the  United  States, 
lie  ouijlit  n(»t  '^<»  to  >uirer,  he  has,at  most,  committed  an  error. 
He  1ki>  c«»iiiniitled  Ho  greater  error  than  he  commits  when. 
in  prnuoui icing  .vudi  a  judgment,  he  ccmdemns  the  a(vu>eil 

/;..  /..o'f   Waikins.  ;i  l\'t.  I'.KJ,  l>(>2. 
:  \A.  ('anijaK'll  in  Kx  purU  Loes.  El.  Bl.  i^^:  Kl.  8*_>S,  8: >•  I. 
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pei*soii  to  suffer  contrary  to  the  laws  of  the  state  wliieh  he  is 
administering.  Tliere  is  no  i)rineii)le  known  to  tlie  common 
law,  and  none  embodied  in  the  English  Habeas  Cori)U8r  Act, 
by  wdiich  this  error  is  to  be  rever^jed  in  a  collateral  j)roceed- 
ing  by  means  of  the  writ  of  halteas  corpus.  It  is  true  that 
courts  have  at  times  departed  from  this  princi))le;  but,  except 
in  the  cases  which  I  am  about  to  consider,  the  coiu-ts  which 
hare  done  so  have  been  courts  jmssessing  an  appellate  or 
.iuperintendinf/  jurisdiction  over  the  courts  wdiose  judgments 
liave  been  thus  reversed  or  corrected.*  In  the  language  of 
Chief  Justice  Marshall,  hfs  judgment  has  pronounced  the 
law  of  the  case;  and,  however  obvious  to  another  judge,  or 
to  another  tribunal,  the  error  of  that  judgment  may  be,  it 
must  stand  as  the  law  of  the  case  until  reversed  in  a  direct 
proceeding  given  1)y  law  for  that  puri)ose.  It  is  a  well  set- 
tled principle  of  statutory  construction  that  statutes  relating 
to  a  subject  founded  uixm  the  conmion  law  are  to  be  con- 
strued with  reference  to  the  rules  and  principles  of  the  com- 
mon law,  and  are  not  to  be  extended  beyond  the  plain  imjiort 
of  their  terms,  when  in  derogation  of  that  law.  This  ])rinciple 
forbids  that  the  act  of  liSr)7  should  be  extended  to  the  over- 
throwing, in  collateral  proceedings  by  the  summary  process 
of  lu(hcas  corpus  used  by  the  inferior  federal  judges,  of  the 
judgments  and  decrees  of  the  courts  of  the  several  states. 
They  have  not,  it  is  true,  denied  this  salutary  rule;  but  they 
have  proceeded  upon  the  view  that  the  cases  before  them  did 
not  fall  within  it.  They  have  disclaimed  the  purpose  of 
revising,  upon  habeas  corpus,  the  judgments  of  the  state  courts 
for  mere  error:  but  tlic^y  have  assc^-ted  the  right  to  pass  upon 
the  jurmViciion  of  these  courts,  and  the  validity  of  the  laws 

upon  which  that  j\irisdiction  is  founde<l,  when  tested  bv  the 
\ 

*  People  V8.  Liscomb,  (>()  X.  Y.  ooH;  Ej-  jnwtr  Lanjie,  18  Wall.  Hlo; 
Ex  parh'  Rowland,  104  V.  S.  vm-,  Ej  partr  Curtis,  lOi  U.  S.  ;V71 ;  7';./-  purte 
Carll,  ?V/.  .■)21. 
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ConstitutioD  of  the  United  States,  the  acts  of  Congress,  and 
treaties  made  with  foreign  countries.  In  so  holding,  they 
have  forgotten  that  the  question  was  not  merely  a  question 
of  the  jurisdiction  of  particular  courts,  but  a  question  of  the 
jurisdiction  of  a  state.  It  was  not  a  question  of  judicial  potver 
merely,  but  of  sovereign  power.  Where  the  question  assumes 
this  magnitude,  there  is  no  sound  |)rinci})le  under  which  its 
erroneous  decision  renders  void  the  judgment  in  which  such 
decision  is  involved,  in  the  sense  that  it  is  a  mere  nuUitv, 
liable  to  be  disregarded  or  overthrown  in  any  collateral  pro- 
ceeding: liable  to  have  the  process  by  which  it  is  sought  to 
execute  it  intercepted  and  annulled  by  the  process  of  a  co- 
ordinate tribunal,  such  process  affording  no  protection  to  the 
officers  who  attempt  to  execute  it,  but  they  being  mere  tres- 
passers. It  is  true  that  a  court  cannot  create  for  itself  a 
jurisdiction  wlrich  it  does  not  possess,  by  deciding  that  it  has 
such  jurisdiction;  but  where  the  question  involved  does 
not  relate  to  its  own  peculiar  powers,  but  to  the  powers  of 
its  sovereign,  its  judgment  upon  that  question,  by  every 
sound  principle,  concludes  the  question  for  the  purposes  of 
the  particular  case  until  regularly  reversed  by  appeal  or 
writ  of  error,  as  much  as  it  concludes  any  other  question 
involved  in  the  case.  By  thus  assuming  to  pass  upon  the 
jurisdiction  of  the  courts  of  tlie  states,  these  inferior  federal 
courts  lift  themselves  out  of  the  category  of  courts  co-ordi- 
nate with  those  of  the  states,  and  take  upon  themselves  the 
exercise  of  a  superintending  jurisdiction  over  the  state  tribu- 
nals. It  cannot  be  doubted  that  they  have  come  to  regard 
themselves  as  entitled  to  exercise,  by  this  means,  a  super- 
visor v  authoritv  over  the  state  courts,  because  thev  have 
said  so.* 

*Tliiis,  in  ex  parte  Bridjres,  2  Woods,  428,  430,  Mr.  Justice  Bradley,  at 
circuit,  used  tliis  lan^uaire:  "It  is  contended,  however,  that  where  the 
defendant  haw  been  re«;ularlv  indicted,  tried,  and  con\acted  in  a  state 
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Such  a  use  of  the  writ  of  habeas  corpus  might  not  produce 
serious  concern,  if  the  law  afforded  a  means  by  which  the 
judgments  of  the  federal  district  and  circuit  courts,  where 
such  judgments  result  in  annulling  the  laws  or  constitutional 
ordinances  of  the  United  States,  might  be  brought  before  the 
Supreme  Court  of  the  United  States  for  revision.  But  there 
is  no  such  provision  of  law.  Proceedings  by  habeas  corpus  are 
deemed  to  be  civil  proceedings.  If  two  judges  happen  to  sit 
upon  the  federal  bench  at  circuit  in  a  case  under  this  writ, 
and  they  happen  to  differ  in  opinion,  the  question  of  diflfer- 
ence  may  be  certified  to  the  supreme  court  for  determina- 
tion, but  only  after  judgment,  the  judgment  being  entered 
according  to  the  opinion  of  the  presiding  judge.*  If  the 
proceeding  results  in  remanding  the  prisoner  to  custody,  the 
Supreme  Court  of  the  United  States  may,  asserting  by  means 
of  its  writs  of  habeas  corpus  and  certiorari^  an  appellate  juris- 
diction which  it  has  long  used,t  bring  up  the  proceedijigs 
for  revision.^  But  where  it  results  in  discharging  the  pris- 
oner, it  is,  except  in  the  single  case  of  the  arrest  of  aliens 
for  acts  done  under  the  authority  of  their  government', 
already  mentioned,  a  finality,  although  it  may  also  result  in 

court,  his  only  remedy  is  to  carry  fhe  judgment  to  the  court  of  last  resort, 
and  thence  by  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
and  that  it  is  tf)o  lat«  for  a  habeas  corpus  to  issue  from  a  federal  court  in  such 
a  case.  This  might  be  so  if  the  pnxeedinjij  in  the  state  court  were  merely 
erroneous;  but  where  it  is  void  for  want  of  jurisdiction,  habeas  corpus  will 
lie,  and  may  be  issued  by  any  court  or  judpe  hivf'sted  irith  supervisory  juris- 
diction in  such  case."  The  judj^e  who  was  "invested  with  8ui)ervisory 
jurisdiction"  in  that  particular  ca.se,  was  a  district  judge,  from  whose 
decision  {sub  nom.  Brown  vs.  United  States,  14  Am.  I^w  Reg.,  N.  S.  .>66) 
the  case  was  taken  on  appeal  to  the  circuit  court. 

♦  Ex  parte  Tom  Tong,  17  Centr.  L.  J.  89. 

t  Ex  parte  Hamilton,  3  Dall.  \7;  Ex  parte  Burford,  3  Cranch,  448;  Ex 
parte  BoUman,  4  Cranch,  75 ;  Ex  parte  Yerger,  8  Wall.  85 ;  Ex  parte  Lange, 
18  Wall.  163;  Ex  parte  Jackstm,  m  U.  8.  727;  Ex  parte  Virginia,  1(K)  U.  S. 
339;  Ex  parte  Reed,  id.  13;  Ex  jmrte  Siebold,  id.  371. 

X  Ex  parte  Yerger,  8  Wall.  85 ;  Ex  parte  Reed,  1(J()  V.  S.  13. 
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overturning  a  law  or  a  constitutional  ordinance  of  a  stat^. 
In  this  way  the  inferior  federal  courts  have  unlocked  the 
penitentiaries  of  the  states,*  exercised  the  power  and  author- 
ity of  passing  finally  and  conclusively  upon  the  validity  of 
state  laws,  and  even  of  the  ordinances  of  state  constitutions ;  t 
and  we  have  recently  seen  the  extraordinary  spectacle  of  a 
judgment  of  the  supreme  court  of  a  state  subjected,  by  means 
of  the  writ  of  Jiabeas  corpus,  to  re-examination  before  a  federal 
district  judge,  not  indeed  in  respect  of  its  merits,  but  in  re- 
spect of  the  question  whether  the  court  which  rendered  it 
was  a  court  at  all.  X 

I  stated  at  the  outset  that  the  police  regulations  of  the 
states,  their  criminal  codes,  the  decisions  of  their  highest 
judiciitories,  and  even  their  constitutions,  lie  at  the  feet  of 
the  inferior  federal  judges.  In  view  of  what  I  have  now 
pointed  out,  I  ask  your  deliberat<^  judgment  upon  the  ques- 
tion wheth*er  it  is  not  so.  Is  it  not  apparent  that  these  judges, 
by  a  vigorous  use  of  the  writ  of  habeas  corpus,  intercepting 
the  regular  course  of  criminal  justice  in  the  states,  may  pre- 
vent the  important  questions  which  they  thus  assume  to 
decide,  from  ever  reaching  a  siittlement  in  the  Supreme 
Coui*t  of  the  United  States?  How,  let  me  a.sk  you,  will  such 
a  question  as  was  decided  by  the  federal  circuit  court  in 
California,  in  Parrott's  Chinese  case,§  ever  get  to  the  Supreme 
Court  of  the  United  States,  as  long  as  a  federal  judge  stands 
ready  to  release  every  prisoner,  whether  l)efore  or  after  judg- 
ment, arrested  or  imprisoned  under  the  constitutional  ordi- 
nance and  statute  which  the  federal  court  in  that  case 
declared  null  and  void?  What  motive  will  he  have  for 
prosecuting  an  appeal  to  the  highest  court  of  the  state,  and 
then  a  writ  of  error  to  the  Supreme  Court  of  the  United 

*  Ex  parte  Bridjrt's,  2  Woods,  428;  Ex  parte  Houghton,  7  Fed.  Rep.  657; 
Rt'  Wonir  Yung  Quy,  (>  Sawy.  237;  Re  Ah  Ghong,  H  Sawy.  451. 
+  Parrott's  Chinese  Case,  ()  Sawy.  :W9. 
:  Rv  Ah  l.ee,  i\  Sawy.  4in.  ^  (i  Sawy.  :W9. 
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States,  when  a  federal  judge  stands  ready  to  unlock  the  jail  or 
penitentiary  and  discharge  him  at  any  stage  of  the  proceed- 
ings? Am  I  not  justified,  then,  in  asserting  that  the  inferior 
federal  courts  have,  by  the  use  of  the  writ  of  habeas  corpus^  at 
once  asserted  a  final  appellate  jurisdiction  over  the  courts  of 
the  states,  within  the  limits  prescribed  by  their  own  views  of 
the  law,  and  at  the  same  time  absorbed  an  essential  portion 
of  the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States?  Was  it  ever  intended  bv  those  who  formed 
our  federal  system  that  the  final  decision  of  the  gravest  ques- 
tions of  constitutional  law  affecting  the  sovereign  rights  of 
the  states  should  be  committed  to  the  inferior  federal  courts? 
On  the  contrary,  did  not  the  Constitution  create  one  court  to 
whose  jurisdiction  the  final  decision  of  such  questions  was 
to  be  committed? 

The  duty  of  supplying  a  remedy  for  this  extraordinary 
^tate  of  things  rests  with  Congress.  Whenever  a  case  has 
passed  to  judgment  in  a  state  tribunal,  if  the  defendant 
thinks  he  is  imprisoned  contrary  to  the  Constitution  of  the 
United  States,  to  an  act  of  Congress,  or  to  a  public  treaty,  he 
vshould  be  put  to  his  appeal  to  the  highest  court  of  his  state 
in  which  the  question  is  examinable,  and  then  to  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States.  If  these 
processes  are  thought  too  slow  to  vindicate  the  right  of  per- 
gonal liberty,  the  least  that  Congress 'can  do  is  to  provide  a 
mode  by  which  the  decisions  of  the  federal  circuit  and  dis- 
trict courts  may  be  re-examined  in  the  Supreme  Court  of 
the  United  States.  Such  an  appellate  proceeding  need  not 
operate  as  a  supersedeas  of  the  judgment  of  the  federal  courl;; 
it  need  not  bar  the  prisoner  of  his  right  to  an  immediate 
release,  if  that  be  his  right;  but  the  state  whose  laws  or 
constitutional  ordinances  are  thus  overturned,  should  be 
allowed  in  some  way  to  bring  the  questions  of  their  validity 
to  the  arbitrament  court  appointed  by  the  Constitution  for 
the  final  settlement  of  such  questions. 
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JAMES  MADISON. 

Gentlemen  of  the  American  Bar  Association, — The  wi.sdom 
of  our  fathers  has  vouchsafed  to  us  a  constitution  of  govern- 
ment marvelous  in  its  conception,  most  beneficent  in  its 
results. 

The  century  has  not  yet  closed  within  which  thirteen 
independent  sovereign  states,  weakened  and  worn  down  by. 
a  protracted  and  bloody  revolutionary  struggle  for  their  in- 
dependence against  the  arbitrary  oppression  of  their  mother 
country;  embarrassed  with  debt;  overwhelmed  with  a  depre- 
ciated and  almost  worthless  paper  currency;  with  limited 
powers;  and  at  a  period  (it  has  been  said)  the  most  critical,, 
if  not  the  most  fearful,  in  the  history  of  the  htiman  race, 
being  that  preceding  the  early  French  Revolution, — formed 
and  ratified  the  Constitution  of  the  United  States,  creating 
thereby  the  union  of  the  states  under  a  compound  form  of 
constitutional  self-government,  the  constitution  enumerating 
all  the  powers  delegated  to  the  new  government,  reserving 
all  others  to  the  states  or  to  the  people. 

The  far-seeing  founders  of  this  experimental  system  of 
government,  versed  as  they  were  in  the  former  faihire  of 
popular  efforts  in  that  direction,  not  less  than  thoroughly 
conversant  with  the  character,  circumstances,  and  genius  of 
the  people  whose  organs  they  were  in  that  great  work, 
sought  to  found  a  free  republic  in  which  the  people  were 

( 2()9 ) 
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til*'  y^nu'ce  of  all  sov<Tei^n  |H>\^er,  onipowere<I  lo  administ^^r 
IIm^  ^ov<Tnn)(*iit  through  certain  delegate/!  agencies,  to  each 
of  wliicli  WHS  a-signed  and  marked  out  certain  well-<lefint-d 
<Ml>it^  of  action,  j^rescribed  in  the  Constitution,  dcclar^l  to  Im- 
tin*  'supreme  law,  binding  personally  u|)on  the  j>eople  and 
their  agc^nts,  and  so  to  remain  until  ehange<l  by  a  like 
solemn  and  authentic  act  of  the  public  will,  in  manner 
and   form  pn^scribed  therein. 

It  was  und(;r  such  a  goveriunent,  with  its  mutual  chcx-ks 
and  bnlances.  its  barriei*s  against  every  assumption  of  arbi- 
trai'V.  uidicense<I  |»ower — from  within  or  from  without;  from 
one,  from  the  few,  or  the  many — and  especially  by  a  ju^Ji 
and  proper  distribution  of  the  federal  power  with  the  local 
systems  of  the  states,  thnt  its  authors  foresaw  the  highest 
guarantee  for  public  order,  peace,  and  individual  liberty. 
To-day,  as  we  look  back  on  the  faith  and  courage  of  thoe 
founders  of  our  goV(M*nment,  after  the  experience  of  ninety- 
six  years  of  their  work,  what  American  heart  is  not  lifted  u]> 
in  ihankfidness  to  (Jod  for  his  merciful  protection,  and  with 
grateful  wonder  at  the  reach  of  practical  wisdom  and  far- 
seeing  statesmanshij)  displayed  in  the  formation  of  the  Con- 
stitution of  the  Tnited  States!  Compare,  I  j)ray  you,  the 
condition  of  the  ciunitrv  then  and  now. 

With  a  population  of  three  millions  when  our  national 
exi>tinci'  connnenctMl,  we  number  to-dav  more  than  tiftv 
nnllious  of  tVeeuien:  and  that  proportionate  inHux  continues 
annuallv  to  incn»ase  as  the  veaix  How  onwanl.  Our  Umnd- 
arie^,  then  not  reachini*'  the  uulf  of  Mexico,  extend  now 
from  Ala'-ka  to  Mexico.  an<l  fn>m  the  Atlantic  t«>  the  Pacific 

(hir  revohiti«>narv  debt  has  been  lonsr  simv  extinirui^lu**!: 
our  national  faiiii  autl  credit  maintaineil  throuixhout  the 
world;  the  .\mericaii  tlau  covering  everv  ^ni :  civil  and 
reliiiiou^  libonv  upheld  :  the  rights,  claims,  an^l  intcrot  «•:" 
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the  peo])le  faithfully  preserved  and  fearlessly  maintained ; 
and  our  republic,  the  power  of  freedom  and  the  open  foe 
of  all  human  oppression,  stands  at  this  moment  in  the 
forefront  of  the  nations  of  the  world. 

Such  have  been  some  of  the  triumphs  and  blessings  of  the 
government  created  by  the  Constitution  of  the  United  States. 
It  has  been  said  by  an  eminent  American  statesman,  now 
passed  away,  that  the  personal  character  of  our  public 
men — their  moral  principles,  their  intellectual  qualities  and 
attainments,  the  circumstances  which  have  contributed  to 
form  or  develop  them  in  either  aspect — become  an  interesting 
and  attractive  subject  for  historic  or  professional  inquiry, 
and,  by  a  natural  and  just  relation,  often  go  hand  in  hand 
with  the  great  public  questions  in  which  they  have  in 
former  years  borne  a  distinguished  part. 

Concurring  in  the  justice  of  this  sentiment,  I  have  per- 
suaded myself  that  a  brief  notice  of  the  life,  public  services, 
and  a  few  personal  reminiscences  of  a  prominent  actor  in 
the  formation-and  establishment  of  the  great  constitutional 
compact  of  government  and  union  which  crowned  the  labors 
of  our  revolutionary  sages ;  of  one  who  subse(juently  became 
the  j)ure,  wise,  and  able  administrator  of  the  government 
which  that  Constitution  created,  might  j)rove  to  my  j)rofes- 
'  sional  brethren  of  this  Association  not  wholly  an  uninter- 
esting topic  on  which  to  address  them. 

I  am  therefore  briefly  to  speak  to  you  of  James  Madison, 
the  fourth  President  of  the  United  States.  This  illus- 
trious Virginian  was  born  on  the  10th  day  of  March, 
1751,  at  the  house  of  his  maternal  grandmotlier,  Mrs. 
Eleanor  Conway,  on  the  north  side  of  the  Rappahannock 
Kiver,  in  the  county  of  King  (Jeorge,  in  the  commonwealth 
of  Virginia. 

The  residence  of  his  parents  at  that  time  was  in  the 
i-ounty  of  Orange,  fifty  or  sixty  miles  distant ;  but  his  birth 
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took  place  during  a  visit  of  his  mother  to  lier  ancestral 
home  in  the  Nortiiern  Neck  of  Virginia,  a  designation 
wliich  was  originally,  and  is  still  popularly  confined  to  the 
narrow  slip  of  land  lying  on  the  tidewater,  between  the 
Potomac  and  Rappahannock  rivers,  beginning  below  Fred- 
ericksburg, and  running  eastwardly  to  the  Chesapeake  Bay, 
including  the  present  counties  of  King  George,  Westmore- 
land, Northumberland,  and  Lancaster. 

That  peninsula  has  been  consecrated  in  the  annals  of 
Virginia  as  the  birthplace  of  many  of  her  most  illustrious 
sons.  There  Washington,  the  Lees,  the  Monroes,  the 
Ma.sons,  the  Carters,  first  saw  the  light.  Madison  was  thus 
"from  the  moment,  not  less  than  by  the  accident  of  his 
nativity,  brought  into  early  and  close  proximity  and  fellow- 
ship with  many  of  those  with  whom  he  was  destined  in 
after  life  to  become  associated  in  some  of  the  most  eventful 
passages  of  his  future  life,  and  of  the  public  history."  His 
father,  bearing  the  same  name  with  himself,  was  a  large 
landed  pro])rietor,  and  devoted  himself  to  rural  pui'suits. 
It  does  not  appear  that  he  was  ever  engaged  in  political 
affairs.  He  was  a  leading  man  in  the  business  of  his 
county,  and  held  during  the  period  of  the  Revolutionary 
War  the  ancient  traditional  ottice  of  "county  lieutenant," 
derived  from  the  iuvstitution  of  the  mother  countrv,  the 
duties  of  which  he  performed  with  patriotic  zeal  and 
diligence. 

He  resided  during  his  whole  life  upon  the  Montj^elier 
estate,  in  Orange  County,  wliich  became  at  his  death  the 
residence  of  his  son  James,  as  it  had  been  of  his  father 
Ambrose.  It  was  always  the  abode  of  a  cliarmintj  hos- 
pitality,  rendered  doubly  attractive  by  the  picturesque 
grandeur  of  its  mountain  scenery,  and  the  heartiness  and 
cordiality  of  its  possessor.  The  mother  of  Mr.  Madison, 
Eleanor   Conway,   was   a   most    lovely    and    accomplished 
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woman,  and  it  was  her  excellence  which  largely  added  to 
the  attractions  of  that  lovely  home.     • 

The  young  Virginian,  the  eldest  of  a  family  of  seven 
children,  began  his  novitiate  at  a  school  of  nmch  reputation 
Sit  that  day,  in  the  county  of  King  and  Queen,  conducted 
bv  a  Scotchman  named  Donald  Kobertson.  In  this  school 
he  was  instructed  in  the  Latin,  Greek,  French,  and  Spanish 
language.**.  He  subsequently  prosecuted  his  studies  at  home, 
under  the  tuition  of  Rev.  Thoma>?  Martin,  of  New  Jersev, 
and  the  established  minister  of  the  parish,  who  lived  at 
that  time  in  the  family  of  Monti)elier,  and  whose  brother 
subsequently  became  the  governor  of  North  Carolina. 

James  Madison,  having  been  well  prepared,  entered  the 
freshman  class  of  Nassau  Hall  in  the  vear  1769.  What 
induced  young  Madison  to  select  a  college  in  Ntnv  Jersey 
in  preference  to  that  of  William  and  Mary,  in  Williams- 
burg, Virginia,  at  which  most  of  the  young  Virginians 
then  matriculated,  and  which  enjoyed  a  great  repuUition, 
will  probably  never  be  certainly  known.  Whether  it  was 
the  supposed  unhealthiness  of  the  climate  in  lower  Virginia, 
especially  upon  a  resident  of  the  mountains;  or  to  an  unfor- 
tunate condition  of  affairs  between  the  visitor^  of  William 
and  Mary  College  and  the  faculty  of  that  college,  which 
was  at  that  time  existing;  or  to  the  then  nascent  repu- 
tation of  Nassau  Ilall,  largely  increased  by  the  accession 
of  Dr.  Withersj)Oon,  a  year  or  two  before,  to  the  presi- 
dency of  that  institution,  with  the  prestige,  of  a  brilliant 
European  renown,  alike  as  a  patriot,  a  philosopher,  and  a 
scholar,  will  probably  never  be  known;  nor  is  it  important 
that  it  should  be ;  for,  whatever  the  cause,  none  will  doubt 
that  James  Madison's  collegiate  course  at  Princeton,  the 
qualification  and  greatness  of  Dr.  Witherspoon  and  his 
associates  as  professors ;  and  the  political  and  public  occur- 
rences which   were,  at  the  time  young    Madison  entered 
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college,  in  17r)l>,  exciting  both  continents,  became,  conjointly, 
potential  factors  in^^liapin*];  aii<l  inHucncin^-  his  after  life. 

The  year  17<)1>  was  pret^nant  with  momentous  events. 
It  witnessed  the  fatal  renewal  of  the  controversies  between 
the  colonies  and  the  motluT  country,  which  were  so  soon  to 
mer^e  into  a  bliMxly  revolution,  and  end  in  the  disruption  of 
all  allegiance  to  the  British  Kmj)ir  . 

While  the>e  agitating  events  were  beginning  to  excite 
America  just  as  Madison  was  entering  college,  bv  a  strange 
coincidence  they  wen^  e(|ualle<l  by  others  of  profounder 
interest  occurring  at  the  same  jjcrioil  in  the  domestic  jx)litic's 
of  England. 

The  ever-noted  resolution  of  the  House  of  Commons  nul- 
lifving  the  election  of  John  Wilkes  from  the  countv  of  Mid- 
dle>ex,  so  memorable  in  English  juirliamentary  history, 
dates  from  that  vear.  His  exclusion  ad<lcd  fresh  tinder  tu 
tile  Hame  of  p<ditical  excitement,  with  which  the  <[Uestiou  of 
American  frei'dom  was  alrea<lv  beiiinninir  to  convulse  the 
British  Empire. 

in  one  of  the  earliest  letters  written  bv  vouiiii:  Madison 
from  Princeton,  dated  Kith  Auirust,  Mi'AK  lie  incloses  two 
})amphlets  entitled  l>ritan)iin\s  In(ercti<i<i(fii  for  John  Wilh'^, 
for  the  perusal  of  his  father  and  his  lati'  tutor,  Rev.  Thomas 
Martin. 

Among  the  political  writers  of  that  hour,  one  ^nll  for- 
ever siiiiiali/i'  the  venr  17t'»**  bv  the  gran<leur  of  its  renown, 
a>  that  in  which  the  Ietti'r>  of  Junius  to  the  Puhlic  Aiha'tmr 
tir>t   a|»p('are<l. 

Such    tiironuiuL:    i>sues    at    hoUK'  an<l   abroad   were  well 

calculatrd     to    >tir   and    ar(>use    the    minds    of    the   voiuii! 

»         < 

niaiihcMid  o<"  tlir  American  coh»nics.  ^h^dis(»n  wa>  natur- 
allv  nnd  bv  tnunini:  oiK-ciallv  intcrotcd  in  tliese  i)endini: 
(luc^tioiis.  Thai  intcro!  was  uTaduallv  intensilie<l  bv  his 
colU'Li*'  a<-<M'union^.     There   was   in   the    kindred    /cal  ami 
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high  scholai*shi{)  of  liis  associates  much  that  inn>t»llc(l 
young  Madisoi)  forward  in  his  unremitting  efforts  of  sclf- 
(liscipline  and  improvement.  Among  these  classmates  and 
cotemj)oraries  were  Samuel  Stanhope  Smith,  the  son-in-law 
of  Dr.  Witherspoon,  and  his  successor  in  the  presidency 
of  Nassau  Hall;  Brockliolst  Livingston,  afterwards  judge  of 
the  Su])reme  Court  of  the  United  States:  William  Bradford, 
Attorney  (Jeneral  of  the  United  States,  appointed  hy  (Jeorge 
Washington:  Aaron  Burr:  Morgan  Lewis,  of  New  York; 
John  Henry,  who  became  member  of  Congress  of  the  Con- 
federation, senator,  and  governor  of  Maryland;  Henry  Lee; 
and  Aaron  Ogden,  of  New  Jersey.  With  many  of  these 
a.s.-;ociates  Mr.  Madison  was  destined  to  renew,  uj)on  the 
theatre  of  a  wider  and  more  (hstinguished  public  service,  the 
intimacy  of  their  early  collegiate  life. 

Mr.  Madison  took  his  bachelor  degree  in  1771  at  Prince- 
ton, having  completed  the  entire  collegiate  course  of  junior 
and  senior  classes  in  a  single  vear.  He  returned  a  vear 
afterwards  as  a  resident  student  to  studv  Hebrew,  and  to 
avail  himself  of  the  advantagCn^  of  the  college  library  and 
the  benefit  of  increased  attention  paid  to  met^iphysical  and 
historical  study,  introduced  by  Dr.  Witherspoon.  It  was 
here,  it  has  been  said,  "  that  Mr.  Madison  acquired  the 
habit  of  sy.stematic  study,  and  formed  a  taste  of  that  sort 
of  inquiry  which  in  after  life  gave  to  his  political  writings 
a  philosophic  cast,  which  distinguished  them  eminently 
an<l  favorably  from  the  productions  of  the  ablest  of  his 
cotemporaries.'' 

The  young  men  both  at  Williamsburg  and  at  Princeton, 
in  tliose  days,  were  animated  with  a  high  sj)irit  of  jniblic 
liberty  and  a  jealous  love  of  constitutional  freedom.  ( )ne 
of  the  outgrowths  of  this  patriotic  excitement  among  the 
students  at  Princeton  was  the  formation  of  a  new  socielv, 
•'The  American  Whig  Society,''  of  which   Mr.  Madison   is 
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reported  to  Imve  been  one  of  the  chief  foundere,  and  which, 
it  is  believed,  still  survives  and  prospers. 

Mr.  Madison  left  Princeton  in  1772,  then  twentv-one,  to 
return  to  Orange  County,  and  take  up  his  n^idence  at  his 
paternal  home,  with  a  bright  intellec*t,  systematically  traineil 
to  philoso[)hic,  clear  thought,  and  filled  with  information 
and  learning. 

The  limits  of  this  paper  will  not  j)ermit  me  to  go  into 
a  lengthened  sketch  of  Mr.  Madison's  life,  or  of  his  eminent 
public  services.  I  nuist  confine  its  statements  t(»  a  brief 
summarv  of  a  few  of  the  most  brilliant  and  eventful,  which 
marked  his  long  and  valuable  life. 

Mr.  Madison  entered  the  public  service  for  the  first  time 
a.s  a  representative  from  Orange  County,  to  the  convention 
which  assembled  in  Williamsburg  on  Otli  May,  177U.  It 
w^as  a  convocation  of  '*the  ( -onscript  Fathers  of  the  Colony, 
called  together  by  a  crisis  of  the  most  momentous  character, 
to  take  counsel  for  the  i)ublic  liberty  and  safi^ty."  Upon 
its  roll  of  ineinbei*ship  were  found  the  naines  of  Edmund 
Pendleton,  its  President ;  George  Mason,  Patrick  Henry, 
(icorge  Wythe,  Thomas  Ludwell  Lee,  Robert  Carter  Nicholas, 
Archibald  Cary,  with  other  names  lustrous  in  Virginia's 
calendar,  who,  by  their  heroic  devotion  to  liberty,  had  at 
that  early  day  consecrated  themselves  in  the  popular  heart, 
as  fearless  leaders  of  a  public  opinion  indignant  under 
further  subjection  to  English  oi)pression,  and  determined  to 
be  free.    The  time  had  come  for  final  severance  of  the  colony 

ft- 

from  the  mother  country,  and  the  necessity  seemed  self- 
evident  for  a  new  and  independent  government.  A  nobler 
band  of  enlightened  statesmen  was  never  assembled  in  the 
cause  of  liberty  and  for  the  rights  of  man.  In  vain  would 
we  look  for  superior  proofs  of  wisdom,  talent,  and  patriotism. 
The  convention  assembled  on  the  9th  of  Mav,  177H. 
Upon  the  fourteenth  it  resolved  itself  into  a  committee  of 
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the  whole  to  consider  tlie  state  of  the  colony,  and  rejmrted 
progress  through  its  Chairman,  Mr.  Cary,  and  asked  leave 
to  sit  again.     Leave  was  granted. 

On  the  succeeding  day,  May  15,  1770,  the  convention 
again  resolved  itself  into  a  committee  of  the  whole,  and 
after  some  time  spent  therein,  the  committee  rose.  The 
President  resumed  the  chair,  and  Mr.  Cary,  the  Chairman, 
rej)orted  they  had  come  to  certain  resolutions,  which  he 
read  in  his  place,  and  then  delivered  in  at  the  clerk's  table, 
where  the  same  were  again  twice  read,  and  luianwionsly 
agreed  to,  one  hundred  and  twelve  members  being  present. 
(See  Journal  of  Convention,  p.  12.) 

And  w^hat  were  these  resolves  which  evoked  such  una- 
nimity at  a  time  of  intense  popular  excitement  and  public 
danger  from  this  assembly  of  wise  and  brave  men  ? 

Resolutions  recapitulated  in  a  clear,  vigorous  summary 
the  wrongs  infjicted  by  the  King  and  Parliament  of  Great 
Britain  upon  her  American  colonies.  They  declared  that 
there  was  no  alternative  "but abject  submission  to  the  will  of 
thase  overbearing  tyrants,  or  a  total  separation  from  the  Crown 
and  government  of  (ireat  Britain,  uniting  and  exerting  the 
strength  of  all  America  for  defense,  and  forming  alliances 
with  foreign  powers  for  commerce  and  aid  in  war,"  and 
concluding  w'ith  solemn  and  absolute  instructions  to  the 
delegates  from  Virginia  in  the  General  Congress,  "to  pro- 
pose to  that  body  to  declare  the  United  Colonies  free  and 
independent  states,  absolved  from  all  allegiance  to  or  de- 
pendence on  the  Crown  or  Parliament  of  Great  Britain ; 
and  they  give  the  assent  of  this  colony  to  such  declaration, 
and  to  whatever  measures  may  be  thought  proper  and 
necessary  by  the  Congress  for  forming  foreign  alliances 
and  a  confederation  of  the  colonies/' 

This  was  Virginia's  first  authentic  trumpet-note  of  liberty 

to  the  Old  and  New  World.     It  was  the  first  decided  move- 
is 
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meiit  of  a  coinj>et('nt   autliority  in  any  of  the  colonies  in 
favor  of  ind([>eii(lence. 

The  Provincial  Oiiigress  of  North  Carolina  had,  it  is 
true,  on  tln^  12tli  of  April,  1770,  passefl  resolutions  which 
cnij)OwcnMl  their  delegates  in  Congress  to  concur  with 
d(»lcgat<*s  <jf  the  other  colonics  in  declaring  inde|>endence 
and  forming  foreign  alliances. 

Hut  however  patriotic  and  meritorious  these  resolves 
were,  they  simply  gave  to  the  North  Carolina  delegates 
the  power,  if  they  thought  proj)er  to  exercise  it,  to  concur 
in  a  measure  which  might  or  might  not  be  brought  forward 
by  others;  while  the  resolutions  of  Virginia  imposed  upon 
her  representatives  the  obligation  to  propose  that  measure 
unconditionally,  and  to  take,  in  her  name,  all  the  respon- 
sibility of  a  courageous  and  unhesitating  lead  in  the  cause 
of  freedom. 

In  ol)edience  to  these  instructions,  the  delegates  from 
Virginia,  in  the  general  (.'ongress  u})on  7th  June,  177H, 
brought  forward  in  that  body  a  resolution  declaring  "that 
these  Tnited  Colonies  an*,  and  of  right  ought  to  be,  free  and 
independent  states ;  that  they  are  absolved  from  all  allegi- 
ance to  the  Hritish  Crown,  and  that  all  political  connection 
betwiH3n  them  and  the  state  of  (Jreat  Britain  is,  and  ought 
to  \k\  totally  dissolved." 

This  resolution  was,  as  it  is  well  known,  debated  in 
Congress  on  the  8th  and  10th  of  June,  on  the  last  of 
which  days  it  was  referred,  without  a  vote,  to  a  select 
t'ommittiv,  charged  with  the  duty  of  '*pi'eparing  a  declara- 
tion to  etl'ectuate  the  said  resolution.*' 

It  had  been  hoped  that  a  delay  of  a  few  weeks  would 
silenie  the  ojiposition  which  the  resolution  had  encountered, 
hence  its  postponement  to  July  1.  Upon  that  day  and  the 
following,  the  debate  was  ivnewed.  The  resolution  as  pro- 
posal by  the  delegates  of  ^'irginia,  in  pui'suance  of  their 
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instructions  from  the  ^'i^ginia  convention,  was  then  form- 
ally adopted  by  the  House ;  and  two  days  later  the  memor- 
able declaration  prepared  by  Thomas  Jefferson,  proclaiming 
to  the  world  the  birth  of  a  Republic  in  America,  received 
in  the  bosom  of  Congress  its  last  sanction,  by  the  individual 
and  resix)nsible  signatures  of  the  delegates  of  the  several 
colonies.  (Journal  old  Congress,  vol.  i.  pp.  368,  369,  392- 
396.     Jefferson  s  Writings,  vol.  i.  pp.  10-16,  9(3-100.) 

But  the  work  of  this  Virginia  convention  of  1776  did 
not  end  with  this  great  achievement  in  support  of  the 
independence  of  America.  Tpon  the  same  day,  and  with 
the  same  unanimity  with  which  that  body  adopted  the 
eventful  instructions  to  their  delegates  in  Congress,  the 
convention  resolved  with  like  unanimity;  says  the  historian, 
"th'at  a  committee  be  appointed  to  j)repare  a  Declaration 
of  Rights,  and  such  a  plan  of  government  as  will  be  most 
likely  to  maintain  peace  and  order  in  this  Colony,  and 
secure  substantial  and  equal  liberty  to  the  people." 

The  committee  intrusted  with  this  great  work,  consisted 
of  twenty-eight  members.  They  embraced  the  most  eminent 
and  distinguished  representative  men  of  the  convention : 
George  Mason,  Archibald  Cary,  Patrick  Henry,  Richard 
Bland,  Merriwether  Smith,  Robert  Carter  Nicholas,  and 
others,  who,  if  less  known  to  fame,  had  nevertheless  given 
solid  proof  of  practical  wisdom  and  capacity  for  government. 

On  the  day  after  the  appointment  of  the  committee,  James 
Madison,  then  but  twenty-five  years  old,  serving  his  first  term 
in  any  deliberative  body,  was  added  by  special  motion  to  that 
committee.  One  day  later,  (Jeorge  Mason,  destined  to  be 
the  master  spirit  of  the  committee,  who  was  absent  from 
sickness  when  the  committee  was  formed,  was  likewise  made 
a  member  of  it. 

The  grandeur  and  difficulty  of  the  trust  confided  to  this 
committee  was  only  commensurate   with  its  dignity  and 
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imj)<)rtance.     The  first  written  constitution  for  a  sovereign 
and  independent  state,  which  the  history  of  the  world  had 
yet  evoked,  was  now  to  be  formed  and  adjusted  to  the  new 
and   untried    circumstances    of    American    freedom.      The 
Declaration   of  Rights  was,  with   a  few  amendments,  the 
work  of  (ji(»orge  Mason,  and  was  unanimously  adopted  by 
the  convention.     It  is  a  massive  and  undying  monument 
of  American  liberty.     In  it  are  found  "a  condensed,  logical, 
and  himinous  summary  of  the  great  principles  of  freedom 
inherited   by  us  from  our  British  ancestry;   the  extracted 
essence  of  Ahigna  Charta,   Petition   of  Right,  the  acts  of 
the  Long  Parliament,  and  the  doctrines,  of  the  Revolution 
of  1()S8,  as  exjmunded  by  Locke,  distilled  and  concentrated 
in  the  al(»mbic  of  (Jleorge  Mason's  powerful  and  discrimin- 
ating mind."     It  has  stood  the  nide  t^st  of  every  vicissitude, 
and  yet  stands,  ''  sans  peuvy  sans  reproche,^^  without  the  change 
of  a  lett(T,  at  the  head  of  every  constitution   of  Virginia 
adopted   since  that  time,  however  difficult  it   may  be  to 
reconcile  with  it>s  eternal  principles  some  of  the  extrava- 
ganzas of  the  more  modern  plan  of  government  adopted  in 
recent  years  by  that  honored  old  commonwealth. 

Its  enunciated  trutlis  ha\*€  found  places  in  the  constitu- 
tional acts  of  many  of  the  other  states,  as  well  as  in  those 
amendments  of  the  Constitution  of  the  LTnited  States  which 
were  deemed  by  the  first  Congress  indispensable  to  complete 
the  fabric  of  American  libertv  and  union. 

The  original  draft  of  the  Declaration  of  Rights,  in  Mr. 
Mason's  own  handwriting,  is  Siicredly  enshrined,  as  it  de- 
serves to  be,  in  the  public  library  of  the  old  commonwealth 
at  Richmond.  By  a  comparison  with  this  original  draft 
and  the  copy  reported  by  the  committee,  and  found  among 
the  papers  of  Mr.  Madison,  the  few  verbal  alterations  made 
bv  the  connnittee  from  Mr.  Mason's  draft  are  at  once 
perceptible. 
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There  was  one  amendment  made  by  the  convention 
which  it  is  proper  to  notice,  not  less  from  its  own  intrinsic 
importance  of  the  principle  involved,  than  from  the  con- 
nection of  Mr.  Madison  with  it. 

The  last  article  of  Colonel  Mason's  draft  related  to  reli- 
gious freedom,  declaring  that  religion,  or  the  duty  which 
we  owe  to  our  Creator,  and  the  manner  of  discharging  it, 
can  be  directed  by  reason  and  conviction,  not  by  force  and 
violence;  and  hence,  "that  all  men  should  enjoy  the  fullest 
toleration  in  the  exercise  of  religion,  according  to  the  dic- 
tates of  conscience,  unpimished  and  unrestrained  by  the 
magistrate,  unless  under  color  of  religion  any  man  disturb 
the  peace,  the  happiness,  or  the  safety  of  society." 

To  Mr.  Madison's  discriminating  mind  there  seemed  to  be 
a  dangerous  and  illogical  implication  in  the  use  of  the  word 
"toleration,"  as  well  as  in  the  clause  which  admitted  the 
restraining  and  punitive  interposition  of  the  civil  magistrate 
in  cases  where  the  peace  of  society  might  be  supposed  to  be 
endangered. 

Toleration  is  not  the  opposite  of  intolerance,  but  is  the 
counterfeit  of  it.  Both  are  despotisms.  The  one  assumes 
to  itself  the  right  of  withholding  liberty  of  conscience;  the 
other,  of  granting  it.  Toleration  belonged  to  a  system  in 
which  there  was  an  Established  Church,  and  where  a  certain 
liberty  of  conscience  is  granted,  not  of  right,  but  of  grace,  to 
dissenting  denominations;  and  the  exception  to  this  granted 
liberty,  in  cases  where  the  peace  of  society  might  be  alh^ged 
to  be  in  dangejr  of  being  disturbed,  was  one  which,  in  the 
hands  of  the  dominant  power,  might  easily  be  so  construed 
as  to  impair,  if  not  annul,  the  grant. 

Mr.  Madison,  modest  and  young  as  he  was,  felt  constrained^ 
therefore,  to  offer  an  amendment;  and  instead  of  affirming 
that  "all  men  should  enjoy  the  fullest  toleration  in  the  exer- 
cise of  religion,"  etc.,  proposed  to  insert  in  lieu  thereof,  "  the 
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inlj<5n;nt  and  indefeasible  right,  by  nature,  to  freedom  of 
religion,  deelariiig  that  all  men  are  equally  entitled  to  the 
full  and  free  exercise  of  it»  according  to  the  dictates  of  con- 
ftcicMK^e."  ThuH  cloHing  the  door  against  an  abusive  exercise 
of  the  authority  of  the  civil  magistrate  under  the  clause  of 
exee|)ti(>n  in  C'olonel  Mason's  draft,  it  added,  "No  naan  or 
clasH  of  men  ought,  on  account  of  religion,  to  be  invested 
with  peculiar  omolumentH  or  privileges,  nor  subjected  to 
any  penaltitiH  or  disabilities,  unless,  under  color  of  religion, 
the  preservation  of  0(jual  liberty  and  the  existence  of  the 
Htate  are  manifestly  endangered."  . 

The  amendment  of  Mr.  Madison  prevailed,  and  thus  early 
W(»r(»  his  wisdom  and  vigilant  love  of  liberty  incorporated 
with  one  of  the  noblest  and  most  enduring  monuments  of 
American  freedom  and  constitutional  law. 

rpon  June  2Uth,  1770,  the  first  written  constitution  of 
\*irginia  was  unanimously  adopted.  It  is,  and  forever  will 
remain,  a  lasting  monument  of  the  wisdom  of  those  who 
framed  it.  The  striking  proof  of  its  excellence  is  found  in 
tht^  fact  that  it  stood  for  fifty-four  years  against  assault 
and  amendment  from  all  (juartei^s,  in  an  age  of  change 
an<l  innovation,  but  was  superseded  in  182U  by  a  new 
organic  law,  which  since  that  period  luis  given  place  to 
two  or  tluve  othei's. 

In  the  language  of  a  distinguished  Virginian,  "There  i^ 
hardly  now  a  thinking  man  of  any  party  in  Virginia,  who 
would  not  uladlv  exchauire  the  nuxlern  structure,  with  all 
its  novel  ami  imaginary  impn>vements,  for  that  old  con- 
stitution of  177*K  just  as  it  was,  with  onlv  a  necessarx- re- 
ailju<tt\uMU  of  ivpnventation  to  the  changes  which  have 
takt  n  place  in  the  local  distribution  of  the  population/* 

The  Iciii'-ljiiive  a^v^emblv  of  Virsxinia  under  the  nevr 
eou>titution,  ntet  lor  the  first  time  in  Williamsbiinr,  en 
the  7:h  d;\v  of  iVtolvr.  177tK     It  met  in  an  hour  whiJ. 
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"tried  men's  souls.*'  The  tide  of  fortune  was  beginning 
to  ebb,  and  tlie  disastrous  battle  of  Ixjng  Island,  and  the 
expulsion  of  the  American  army  from  the  city  of  New 
York,  by  the  overwhelming  superiority  of  England's  forces 
concentrated  there,  was  the  beginning  of  that  mournful 
succession  of  revei-ses  which  tried  to  the  uttermost  alike 
the  faith  and  patience  of  the  peerleas  Washington  and  his 
fearless  followers. 

Mr.  Jefferson,  who  had  shorth'  before  resigned  his  seat 
in  the  Continental  Congress,  the  laurels  still  fresh  which 
encircled  his  brow,  as  the  author  of  the  Declaration  of 
Independence,  now  took  his  seat  in  the  House  of  Delegates 
as  the  member  from  the  countv  of  Albemarle,  while  Mr. 
Madison  was  a  delegate  in  the  same  body  from  the  county 
of  Orange. 

In  this  memorable  convocation  these  two  patriots  met 
for  the  first  time ;  and  then  commenced  that'  close  fellow- 
ship of  half  a  century,  which  afterwards  subsisted  between 
them,  never  dimmed  by  a  shade  of  jealousy,  or  disturbed 
by  a  moment's  alienation,  though  admitting  the  utmost  . 
freedom,  and  sometimes  diversity  of  opinion,  in  their  close 
fraternal  relations  with  each  other,  as  we  shall  have  occa- 
sion to  see,  which  forms  a  rare  examj)le  of  generous  and 
elevated  friendship,  amid  the  contentions  and  vicissitudes 
of  public  life,  that  does  honor  to  human  nature. 

The  General  Asscmblv  of  177<>,  of  which  Mr.  Jefferson 
was  the  acknowledged  leader,  was  signalized  by  the  act 
for  the  abolition  of  entails ;  the  re{)eal  of  all  laws  which 
restrained  by  i)enal  enactments  the  freedom  of  religious 
opinion  or  worship :  the  act  to  exempt  dissenters  from 
taxes  or  contributions  for  the  support  of  the  Established 
Church ;  and  to  dispense  with  any  future  promise?  for  the 
support  of  ministers,  reserving  to  the  pr(,*s<*nt  incumbents 
of  parishes  the  arrears  of  salari(i??  actually  due  to  them, 
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and  thoir  congregations  the  use  and  enjoyment  of  exist- 
ing gl(»b(^s,  churches,  and  chapels,  with  their  appendages. 
(Journal  of  Ilou.se  of  Delegates,  October  Session,  1776, 
pp.  (;2,  iy.l) 

In  the  advocacy  of  all  thesa  measures,  Mr.  Madison 
yicldcMl  his  earnest  and  cordial  support.  His  youth,  com- 
bined with  an  extreme  and  innate  modesty,  restrained  him 
from  taking  that  {)rominent  part  in  the  discussion  of  them 
which  talent  and  acquirement  so  well  fitted  him. 

Mr.  Madison  was  not  returned  to  the  succeeding  General 
Assembly  of  Virginia,  which  then  met  semi-annually.  He 
was  dofeate<l  at  the  April  election,  1777,  in  the  county  of 
Orange,  by  an  influence  unfortunately  not  uncommon  in 
that  (lay,  and  which,  I  mourn  to  say,  prevails,  I  fear,  to 
a  niueh  greater  and  more  pernicious  extent  at  this — the 
practice  of  treating  at  elections.  This  influence  was  known 
and  pn^vailed  in  England,  despite  their  penal  prohibitory 
enactments,  and  b(H*ame  transplanted  with  the  early  repre- 
sentative institutions,  which  it  tended  to  vitiate  and  corrupt, 
to  the  virgin  st)il  of  the  New  World. 

Mr.  Madison  preferred,  in  that  early  hour  of  his  promo- 
tion, to  become  a  victim  to  the  Spartan  inflexibility  of  his 
princij)lt*s,  rather  than  yield  one  vote  to  this  sad  species  of 
elect iouivring,  believing,  to  use  his  own  words,  that  '*the 
reputation  ami  success  of  representative  government  de- 
pended on  the  purity  of  popular  elections."  The  nobility 
and  self-respect  of  sucii  a  statesman,  justly  elevated  him 
far  above  the  mortilication  of  so  imdesorved  and  temporary 
a  defeat.  11  is  retirement  was  of  short  duration.  He  was 
chosen  bv  the  joint  ballot  of  the  (leneral  Assemblv  of 
N'iruinia  in  1777»  to  which  he  faiUni  to  be  returninl.  a 
mcnilnn*  o(  the  C\nini'il  of  8tatt^ — ^a  Ixxlv  of  eieht  men, 
en  ated  bv  the  new  constitution,  whose  duty  was  to  partici- 
patt*  wiili  the  uovernor  in  the  exercise  of  all  the  executive 
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powers  of  the  government,  and  without  whose  "  advice,"  he 
could  perform  no  official  act. 

The  high  functions  of  this  office  demanded^  in  the  earlier 
days  of  Virginia,  that  none  save  such  as  were  distinguished 
for  patriotism,  talent,  and  influence  should  be  chosen 
councilor  of  state. 

It  was  a  just  compliment  to  the  unambitious  and  youth- 
ful Virginian,  and  a  flattering  proof  of  the  high  estimate 
entertained  for  him  by  the  General  Assembly,  to  have  been 
nominated  and  elected  to  this  position  of  responsibility, 
without  his  wish  or  knowledge. 

Virginia's  council  chamber  became  another  theatre  for 
useful  and  patriotic  labor  on  the  part  of  young  Madison 
to  his  native  state.  Here  he  acquired  the  habit  of  self- 
possession  in  the  enunciation  of  his  views,  which  was  alone 
wanting  to  make  him  as  lucid  and  powerful  in  debate  as 
he  was  clear  and  profound  in  thought,  and  copious  and 
overflowing  in  information.  It  was  this  service  of  Mr. 
Madison  as  councilor  of  state,  with  his  associates,  the  Pages, 
the  Blairs,  the  Harrisons,  the  Walkers,  and  the  Marshalls, 
that  prepared  and  trained  him  for  the  highest  and  most 
enduring  triumphs  of  his  after  life.  In  this  position  he 
soon  commended  himself  to  the  confidence  of  Patrick 
Henry,  who  was  then  serving  his  second  year  as  the  first 
governor  of  Virginia  -under  the  new  constitution. 

Governor  Henry's  known  aversion  to  the  labors  of  the  pen, 
and  Mr.  Madison's  known  skill  and  facility  as  a  writer,  ren- 
dered the  aid  of  the  latter  of  incalculable  value  in  the  prepa- 
ration of  executive  state  papers,  not  less  than  in  his  foreign 
correspondence.  Mr.  Madison  was  the  only  member  of  the 
Executive  Council  at  that  time  versed  in  foreign  languages, 
and  the  number  of  foreign  officers  then  in  the  army,  espe- 
cially in  \'irginia,  who  were  in  constant  communication 
with  the  Executive,  enabled  him  to  render  invaluable  ser- 
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vice  to  the  state.  Mr.  Jefferson  succeeded  Mr.  Henry  as 
governor.  Mr.  Madison  continued  to  remain  as  councilor 
of  state  long  enough  to  render  much  invaluable  aid. 

U{)on  December  14,  177t),  at  the  age  of  twenty-eight,  he 
was  chosen  by  the  (ieneral  Assembly  of  Virginia  one  of  the 
delegates  to  represent  the  commonwealth  in  the  Congress  of 
the  Confederation.  Mr.  Madison  took  his  seat  in  that  bodv 
on  March  28,  1780. 

The  brilliant  and  distinguished  part  performed  by  him  in 
the  Congress  of  the  Confederation  can  never  be  overesti- 
mated. Let  him  speak  as  to  the  aspect  of  public  affairs 
when  he  entered  that  body.  1  quote  from  a  letter  written 
to  Mr.  Jefferson,  then  governor  of  Virginia,  dated  March  27, 
1781,  only  six  days  after  he  had  taken  his  seat: 

•  "Among  the  various  conjectures  of  alarm  and  distress 
which  have  arisen  in  the  course  of  the  Revolution,  it  is 
with  pain  I  affirm  to  you  that  no  one  can  be  singled  out 
more  truly  critical  than  the  present:  our  army  threatene<l 
with  an  immediate  alternative  of  disbanding  or  living  on 
free  quarters;  the  public  treasury  empty;  public  credit  ex- 
hausted; nay,  the  private  credit  of  purchasing-agents  em- 
ployed, I  am  told,  as  far  as  it  will  bear:  Congress  complain- 
ing of  the  extortion  of  the  people,  tlio  people  of  the  improvi- 
dence of  Congress,  and  the  army  of  both ;  our  atfaii-s  requiring 
the  most  mature  anil  systematic  measures,  and  the  urgency 
of  occasioiis  admittiiig  only  of  temporizing  expedients,  and 
these  exi)edients  generating  new  difficulties;  Congress  recom- 
mending plans  to  the  several  states  for  execution,  and  the 
states  separately  rejudging  the  ex})ediency  of  such  plans, 
whereby  the  same  distrust  of  concurrent  exertions  that  has 
dampened  the  ardor  of  patriotic  individuals,  must  produce 
the  same  effect  among  the  states  themselves;  an  old  system 
of  finance  discarded  as  incompetent  to  our  necessities,  an 
untried  and  jirecarious  one  substituted,  and  a  total  stagna- 
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tion  in  prospect  between  the  end  of  the  former  and  the 
operation  of  the  latter.  These  are  the  outlines  of  the  pic- 
ture of  our  public  situation.  1  leave  it  to  your  own  im- 
agination to  fill  them  up.  Believe  me,  sir,  as  things  now 
stand,  if  the  states  do  not  vigorously  proceed  in  collecting 
the  old  money,  and  establishing  funds  for  the  credit  of  the 
new,  we  are  undone ;  and  let  them  be  ever  so  expeditious  in 
doing  this,  still  the  intermediate  distress  to  our  arm\'  and 
hindrance  to  public  affairs  are  a  subject  of  melancholy 
reflection." 

Viyon  April  3,  1780,  the  commander-in-chief,  moved  by 
the  alarming  condition  of  public  affairs,  addressed  a  letter 
to  the  President  of  Congress,  as  follows: 

"I  think  it  my  duty  to  touch  upon  the  general  situation 
of  the  army  at  this  juncture.  It  is  absolutely  necessary  that 
Congress  should  be  apprised  of  it,  for  it  is  difficult  to  see 
what  may  be  the  result;  and  as  very  serious  consequences 
are  to  be  apprehended,  I  should  not  be  justified  in  pre- 
serving silence.  There  never  has  been  a  stage  of  the  war 
in  which  the  dissatisfaction  has  been  so  general  and  alarm- 
ing. It  has  lately,  in  |)articular  instances,  worn  features  of 
a  very  dangerous  complexion.'' 

No  problems  more  complex  or  arduous  were  ever  pre- 
sented for  solution  than  those  which  the  war  of  the  Revo- 
lution originated.  Mr.  Madison  entered  Congress,  as  we 
have  seen,  at  the  moment  when  tlie  system  of  pai)er  credit, 
by  which  the  war  had  been  hitherto  supported,  experienced 
a  sudden  and  fearful  collapse,  and  when  it  became  impe- 
riously necessary  to  provide  other  financial  resources,  both 
at  home  and  abroad.  New  and  most  important  relations 
with  the  powers  of  Europe  were  also  thus  inaugurated,  not 
only  by  the  alliance  of  France,  but  by  the  successive  media- 
tions offered  for  the  re-establishment  of  peace,  and  especially 
in  the  negotiations  with  Spain,  who  demanded,  as  the  price 
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of  her  support,  the  surrender  of  the  Mississippi  River  and  of 
the  Western  country. 

In  the  solution,  of  all  these  great  and  difficult  questions, 
Mr.  Madison  took  a  prominent  and  distinguished  part. 
His  impregnable  argument  for  the  free  navigation  of  the 
Mississii)pi  River,  in  1781,  when  South  Carolina,  Georgia, 
and  even  Virginia,  hoj)ing  to  conciliate  Spain  to  the  Revo- 
lutionary cause,  were  willing  to  instruct  our  minister,  Mr. 
Jay,  in  his  jjending  negotiations  abroad,  to  yield  up  their 
claim,  will  live  as  long  as  time  lasts.  Mr.  Madison  based 
the  claim  of  the  colonies  to  the  free  navigation  of  the 
Mississippi  River,  first  under  the  7th  clause  of  the  Treaty 
of  Paris,  whereby  that  right  was  guaranteed  to  England 
and  her  subject^,  which  subject^  the  American  colonies 
then  were ;  second,  uj)on  the  great  fundamental  principle 
of  the  Law  of  Nations,  which  forbade  Spain,  being,  under 
the  c(?ssion  from  France,  in  possession  of  both  banks  of  tlie 
Mississippi,  at  or  near  its  mouth,  from  obstructing  the  free 
navigation  of  the  same  to  the  inhabitants  of  the  conntry 
above. 

kSuch  an  assumption,  he  insisted,  would  authorize  a 
nation  disposed  to  take  advantage  of  circumstances,  to 
contravene  the  clear  indications  of  Nature  and  Providence 
and  the  general  good  of  mankind.  If  the  Law  of  Nations 
authorized  an  innocent  passage,  even  with  troops,  through 
the  territory  of  a  foreign  power,  how  much  more  might  a 
passage  by  water  be  claimed  for  commerce,  which  is  bene- 
ficial to  all  nations. 

Mr.  Madison  entered  Congress  with  no  ambition  to 
become  a  leader  ;  but  his  just  and  elevated  spirit,  his  dis- 
cij>line(l  statesmanship,  superior  knowledge,  well  balanced, 
cool  judgment,  soon  placed  him  at  the  head  of  the  most 
important  committees,  and,  though  but  thirty  years  of  age, 
yii^ldcd  to  him  great   prominence  in  a  body  composed  of 
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■such  men  as  "Samuel  Adams,  Gerry,  Wilson,  Peters,  Wither- 
spoon,  Ellsworth,  Slierman,  Alexander  Hamilton,  Living- 
ston, Rutledge,  Randolph,  Middleton,  Patterson,  and  Lee. 

By  the  law  of  Virginia,  at  the  period  of  Mr.  Madison's 
election  to  the  Congress  of  the  Confederation  in  1779,  the 
term  of  service  was  limited  to  three  vears,  and  his  termT 
expired  in  17<S2.  But  the  General  Assembly  of  Virginia 
paid  him  th^  high  compliment  of  repealing  the  act  which 
rendered  him  ineligible,  and  he  was  chosen  a  fourth  term 
of  consecutive  service  in  the  Continental  Congress. 

Congress,  on  October  24,  1781,  received  official  informa- 
tion of  the  capitulation,  from  a  letter  from  the  commander- 
in-chief;  and  went  on  the  same  day  at  two  o'clock,  in 
procession,  to  the  Dutch  Lutheran  Church,  "to  return 
thanks  to  Almighty  God  for  croWning  the  allied  armies  of 
the  United  States  and  France  with  success,  by  the  surrender 
of  the  whole  British  armv  under  Earl  Cornwallis." 

It  was  further  resolved,  ''That  tlie  United  States,  in  Con- 
gress assembled,  will  cause  to  be  erected  at  Yorktown,  in 
Virginia,  a  marble  column  adorned  with  emblems  of  the 
alliance  between  the  United  States  and  his  most  Christian 
Majesty,  and  inscribed  with  a  succinct  narrative  of  the 
great  event,  which  must  render  that  spot  forever  memor- 
able in  the  pages  of  history." 

More  than  a  hundred  years  liave  elapsed  since  the  sur- 
render of  Yorktown  ;  all  the  officers  and  men,  both  foreign- 
ers and  natives,  who  took  part  in  that  august  and  glorious 
event,  and  to  whose  valor  its  success  is  attributable,  have 
long  since  passed  away ; 

"Their  spirits  wrap  the  dusky  mountain; 
Their  spirits  sparkle  o'er  the  fountain ; 
The  meanest  rill,  the  mightiest  river, 
Groes  mingling  with  their  fame  forever ; " 

but  no  marble  shaft  yet  marks  that  consecrated  spot.     That 
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s<>leinn  i)ledge  of  national  faith  remains  as  yet  unfulfilled. 
But  the  United  States  has  not  repudiated  that  obligation. 
Already,  under  a  resolution  of  Congress,  the  long  delayed 
work  has  >)een  inaugurated.  But  a  few  more  years  are 
destined  to  witness  the  fulfillment  of  the  country's  pledge, 
by  the  completion  of  an  appropriate  shaft  upon  the  spot 
of  (ireat  Britain's  eventful  capitulation  to  the  army  of  her 
American  colonies.  Yorktown,  like  Bunker  Hill,  will  each 
lift  up  their  res])ective  tokens  in  commemoration  alike  of 
the  begiiming  and  of  the  close  of  our  revolutionary  struggle 
for  liberty. 

1  pass  over  all  the  negotiations  for  peace:  the  various 
commissioners  sent  abroad,  and  the  continued  attempts  of 
England  to  debaueh  the  United  JStates  from  an  alliance 
with  France,  and  their  |)ersistent  ettbrts,  by  every  species 
of  diplomacy  and  venality,  to  make  a  peace  unworthy  of 
the  gallantry,  patriotism,  and  freedom  of  the  United  States. 
Every  effort  found  an  implacable  foe  in  the  person  of  James 
Madison.  To  nW  these  efforts  he  replied,  in  words  which 
should  be  always  perpetuated:  "Our  business  is  plain: 
fidelity  to  our  allies,  and  vigor  in  military  preparations — 
tht^se,  and  clu^se  alone,  will  secure  us  against  all  political 
devices."  [M(u^is(m\^  Dehatej^  and  Corre^ipondence,  vol.  i.  p.  lil) 

Nor  have  I  time  to  dwell  on  the  difficulty  of  adjusting  the 
(juestions  of  compensation  to  the  army — their  half  j>ay  for 
life,  after  the  adoption  of  the  provisional  articles  of  peaVe, 
and  Mr.  Madis<.m's  prominence  in  their  adjustment. 

Upon  September  o,  17S:>,  the  definite  and  final  treaty  of 
peace  was  agreed  upon,  executed,  and  interchanged  at  Paris, 
and  the  protracted  conflict  of  arms  between  the  mother 
countrv,  England,  and  her  colonies  was  celebrated  bv 
Congress  in  a  parting  address,  ctmtaining  a  high  and  justly 
wrought  tribute  to  the  civic  as  well  as  the  militiirv  \4rtues 
of  the  dcfcndei's  of  American  frtv<lom,  as  well  as  by  a  public 
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thanksgiving  to  Almiglity  (lod  for  his  mercy  in  vouchsafing 
so  auspicious  a  victory  to  the  colonial  army,  in  a  contest  so 
unequal,  and  amid  such  trials,  perils,  and  difficulties. 

This  was  the  closing  scene  of  Mr.  Madison's  service  in  the 
Congress  of  tlie  Confederation,  where  for  four  years  he  had 
reudered  such  able  and  unceasing  service  to  his  native  state. 
At  the  close  of  his  congressional  career,  Mr.  Madison  returned 
to  his  paternal  home  in  December,  17<S3.  Here  he  com- 
menced the  study  of  the  law. 

In  writing  to  P^dmund  Randolph,  March  10,  1784,  Mr. 
Madison  says:  "Coke,  Littleton,  and  a  few  others  from  the 
same  shelf,  have  been  my  chief  society  during  the  winter.*' 
And  in  a  letter  to  Lafayette,  of  March  20,  1785,  he  sport- 
ingly  alludes  to  His  law  studies  as  follows:  **I  have  nothing 
to  say  of  myself,  except  that  I  have  exchanged  Richmond 
for  Orange,  and  spend  the  chief  of  my  time  in  reading,  and 
the  chief  of  my  reading  on  law.*'  His  legal  studies,  although 
interrupted  by  the  public  duties  which  again  dex'.olved  upon 
him,  were  nevertheless  pursued  with  vigilance.  Mr.  Madison 
did  nothing  by  halves.  He  was  thorough  and  accurate  in 
everything.  While  he  never  practised  law,  upon  several 
occasions  he  gave  signal  proof  of  his  accurate  and  thorough 
attainments  in  the  law,  one  of  which  I  cite  as  an  apposite 
illustration. 

Mr.  Jefferson  and  Mr.  Madison  were  both  members  of  a 
botird  of  commissioners  appointed  by  the  legislature  of 
Virginia  in  1818  to  select  a  j)roper  location  for  the  Univer- 
sity of  Virginia.  This  board  consisted  of  twenty-one  mem- 
bers, including  some  of  the  most  erudite  and  distinguished 
jurists  and  lawyers  of  the  commonwealth.  Of  the  first  were 
judges  Spencer  Roane  and  William  H.  Cabell,  of  the  Court 
of  Appeals;  judges  Brockenbrough,  Dade,  Stewart,  and 
Holmes,  of  the  General  Court;  together  with  Chancellor 
Taylor.     Of  the  latter,  Philip  C.  Pendleton,  James  Madison, 
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General   Breckenridge,  and    John    G.  Jackson,  and  others 
e(jually  learned. 

Among  the  considemtions  presented  to  influence  the 
choice  of  the  commissioners  in  their  selection  was  an  offer 
bv  Kockbridcje  Countv  of  a  verv  valuable  bodv  of  land  in 
the  neighborhood  of  Lexington,  Virginia,  for  which  a  deed 
was  tendered.  The  deed  passed  through  the  examination 
of  the  judges  and  lawyers  without  criticism.  When  Mr. 
Madison  came  to  examine  it,  he  suggested  a  doubt,  founded 
upon  some  rather  recondite  doctrine  of  contingent  remain- 
ders of  real  estate,  whether  the  deed  was  absolutely  valid  in 
law.  The  defect  was  finally  recoiz:nized  by  the  board  to  be 
fatal  to  the  validity  of  the  deed,  and  it  was  so  represented  by 
the  commissioners  in  their  report  to  the  Legislature,  and  the 
offer  declined. 

In  the  month  of  April,  1784,  he  was  summoned  from  his 
retirement,  again  to  enter  the  public  service  as  a  delegate 
from  the  county  of  Orange  to  the  House  of  Delegates. 

That  session  of  the  General  Assembly  of  Virginia  was  the 
first  since  the  close  of  the  Revolutionary  War,  and  the  first 
since  the  resignation  of  George  Washington  as  ccnnmander- 
in-chief  of  the  American  army.  The  old  commonwealth 
was,  through  her  chosen  re{)resentatives,  prompt  to  acknow- 
ledge the  debt  of  gratitude  so  justly  due  to  her  peerless  and 
illustrious  son.  A  committee  was  appointed  at  an  early  day 
of  the  session,  of  which  Mr.  Madison  was  a  member,  to  draw 
up  an  address,  and  to  report  what  further  measures  might 
be  necessary  for  perpetuating  the  gratitude  and  veneration 
of  his  country.  An  address  was  agreed  on,  and  a  resolution 
for  the  erection  of  a  statue  of  Washington  of  the  finest 
marble.  Many  before  me  have  doubtless  seen  that  grand 
chef-d'oeuvre  of  Houdon  in  the  Capitol  at  Richmond,  and  a 
copy  of  which  is  now  in  the  federal  Capitol  at  Washington. 
Mr.  Jefferson   employed   the  artist,  and  superintended  in 
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Paris  tlie  completion  of  the  work.     Mr.  Madison  wrote  the 
inscription  which  the  statue  bore: 

"The  General  Assembly  of  Virginia  have  caused  this 
statue  to  be  erect^^d  as  a  monument  of  atlection  an<i  grati- 
tude to  George  Washington,  who,  uniting  to  the  endow- 
ments of  the  hero  the  virtues  of  the  patriot,  and  exerting 
both  in  establishing  the  liberties  of  his  country,  has  ren- 
dered his  name  dear  to  his  fellow-citizens,  and  given  to  the 
world  an  immortal  example  of  true  glory." 

How  simple,  how  true,  how  appropriate  I  worthy  to  go 
down,  like  the  fame  of  its  immortal  subject,  to  the  latest 
generation  ! 

It  was  proposed  by  Houdon,  on  his  retyrn  to  France,  to 
exchange  that  faithful  inscription  (which  the  sculptor  could 
not  appreciate),  for  the  following :  "  Behold,  reader,  the 
form  of  George  Wlishington.  For  his  worth,  ask  history ; 
that  will  tell  it,  when  this  stone  shall  have  vielded  to  the 
decays  of  time.  His  country  erects  this  monument.  Houdon 
'makes  it" 

It  raav  create  wonder  in  an  association  like  this,  to  hear 
that  Mr.  Jefferson  himself,  so  profound  a  scholar,  and  so 
clear  and  strong  a  writer,  could  have  assented  to  this  pro- 
posed jejune  and  pompous  description  in  lieu  of  the  one 
which  the  statue  bears.  But  the  modesty  of  Mr.  Madison, 
in  replying  to  Mr.  Jefferson's  letter  making  this  suggestion, 
is  strongly  characteristic  of  the  man.  "  I  am  sensible  of  the 
inferiority  in  every  respect  of  the  original  inscription  to 
the  proposed  substitute,  but  I  am  apprehensive  that  no 
change  can  now  be  effected."  (Manuscript  letter  to  Mr. 
Jefferson,  May  12, 1786,  vol.  i.  of  Rive's  Life  of  Madison,  573). 

I. pause  a  moment  briefly,  to  notice  Mr.  Madison's  heroic 

defense  of  religious  freedom  in  that  session  of  the  Virginia 

General    Assembly.      How    strong    his  opposition   to   the 

general  assessment  for  the  support  of  the  teachers  of  the 
19 
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Christian  religion  can  never  be  forgotten.  Although  that 
measure  was  sanctioned  by  Patrick  Henry,  John  Marshall,, 
and  other  distinguished  men  with  whom  Mr.  Madison  had 
almost  constantly  acted,  he  stood  up  bravely  and  manfully 
against  the  passage  of  the  bill  authorizing  the  tax  reported 
in  tlie  session  of  1784,  and  after  its  passage  through  several 
stages  of  its  parliamentary  progress,  and  had  been  ordered 
to  be  engrossed. 

Its  third  reading  was  finally  postponed  to  the  next 
meeting  of  the  legislature,  which  was  to  take  place  in 
the  month  of  October  of  the  same  year.  Copies  of  the  bill, 
with  the  ayes  and  noes  on  the  question  of  postponement, 
were  ordered  to  be  sent  to  every  county,  and  the  people 
were  requested  to  signify  their  sense  respecting  its  adoption 
to  the  General  Assembly.  Mr.  Madison  then  put  forth  his 
celebrated  memorial  and  remonstrance  against  the  bill. 

When  the  General  Assembly  met,  the  assessment  was 
abandoned  without  a  struggle.  To  Mr.  Madison,  of  all  the 
men  of  his  age,  posterity,  says  his  gifted  biographer,  Mr. 
Rives,  will  award  the  meed  of  pre-eminence  for  long,  earnest, 
persevering,  and  efhcient  exertions  in  defense  of  one  of  the 
most  precious  rights  of  human  nature,  the  basis  of  every 
other,  and  the  indispensable  guarantee  of  civil  and  political 
liberty.  His  memorial  and  remonstrance,  as  a  triumphant 
plea  in  that  great  cause,  was  never  surpassed  in  power  or 
eloquence  by  any  its  stirring  interests  had  called  forth  ;  and 
as  a  monument  of  the  genius,  ability,  and  love  of  liberty 
of  the  author,  which,  if  he  had  left  no  other  behind  him, 
would  suffice  to  transmit  his  name  with  honor  to  future 
ages,  and  ought  to  render  it  forever  dear  to  his  country." 
(First  volume  of  Rive's  Life  of  Madison,  pp.  (J33,  G34.) 

But  the  time  was  now  rapidly  approaching  for  a  closer 
bond  of  Union  between  the  states.  The  Articles  of  Con- 
federation had  failed  of  their  end.     Their  utter  inefficiency^ 
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in  the  hour  of  danger  and  difficulty,  to  enable  the  govern- 
ment to  raise  revenue,  or  to  enforce  a  compliance  by  the 
states  with  the  requisitions  of  Congress  upon  them  for  the 
support  of  the  government ;  the  inundation  of  an  irredeem- 
able paper  currency,  and  the  utter  want  of  credit  which 
had  threatened  the  success  of  the  army,  had  deeply  im- 
pressed Mr.  Madison  with  the  necessity  of  some  funda- 
mental change  in  the  existing  federal  government  of  the 
states. 

Virginia,  by  a  resolution   of  the  General  Assembly  in 

1785,  inviting  commissionei*s  from  all  the  states  to  meet 
at  Annapolis  in  178H,  to  consider  the  trade  of  the  United 
States,  and  to  eflfect  a  uniform  system  of  commercial  regu- 
lations, as  essential  to  their  common  interest  and  pros- 
perity. Six  states  responded  to  this  call.  Mr.  Madison 
and  Colonel  Hamilton,  of  New  York,  were  among  the 
leading  spirits  who  assembled  at  Annapolis  in  September, 

1786,  in  answer  to  that  call.  They  were  charged  with  the 
duty  of  preparing  the  report  of  the  conference  recommend- 
ing the  states  to  call  a  convention  at  Philadelphia  on  the 
second  Monday  in  May,  1787,  to  be  composed  of  commis- 
sioners to  be  appointed  by  them,  who  should  consider 
the  public  condition  of  the  colonies,  and  the  expediency 
of  certain  alterations  in  the  existing  form  of  confederation, 
and  to  devise  such  a  system  of  government,  deemed  by 
them  adequate  to  the  exigencies  of  the  Union. 

The  convention  was  to  report  an  act  agreed  on  by  them 
to  legislatures  of  the  states,  and  thence  to  the  Congress  of 
the  Confederation. 

Virginia  led  off  in  the  approval  of  the  proposed  plan, 
and  on  December  4,  1786,  the  legislature  elected  George 
Washington,  Patrick  Henry,  Edmund  Randolph,  John 
Blair,  James  Madison,  George  Mason,  and  George  Wythe, 
seven  of  her  most  illustrious  men,  as  commissioners  to 
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rej)resent  that  coninion wealth  in  the  pro|)Oj?ed  convention. 
Patrick  Henry  declined  to  act;  and  Governor  Randolph, 
upon  whom  the  power  of  filling  vacancies  had  devolved, 
after  tendering  the  position  to  Thomas  Nelson  and  Richard 
Henry  Lee,  both  of  whom  declined,  appointed  Dr.  James 
McClurg,  a  distinguished  physician  in  Richmond,  and  the 
father-in-law  of  John  Wickham,  one  of  the  eminent  counsel 
who  defended  Aaron  Burr,  and  of  whom  Mr.  Littleton 
Waller  Tazewell,  X'irginia's  great  senator  and  jurist  for 
so  many  years,  is  reported  to  have  said,  "John  Wickham 
is  the  wisest  man  I  ever  knew,  and  the  ablest  lawver,  in 
my  judgment,  that  ever  addressed  a  court-  of  last  resort  in 
the  Old  World  or  in  the  New." 

Other  states  followed  in  selecting  their  most  eminent 
and  gifted  men  as  commissioners  to  the  convention. 

Of  all  the  sUitesmen  America  has  produced,  no  one  had 
so  thoroughly  studied  the  nature  and  extent  of  the  govern- 
mental reforms  demanded  bv  the  necessitv  of  the  times, 
and  who  so  fully  comprehended  that  form  of  constitutional 
government  suited  to  the  popular  emergency,  as  James 
Madison.  No  statesman  had  perceived  so  early,  or  felt  so 
dee[>ly,  the  necessity  of  increased  strength,  as  essential  to 
the  unity  and  harmony  of  a  iKTinanent  union  among  the 
states.  When  the  convention  assembled  in  Mav.  1787» 
Mr,  Madison  was  fully  prepared  for  the  august  respon- 
sibilities which  the  discussion  of  its  object  was  likely  to 
invoke. 

I  shall  not  stop  to  follow  the  convention  through  the 
excitinu'  debates  which  marked  its  labors.  It  sat  with  closed 
doors.  Mr.  Matlison  was  one  of  its  master  spirits.  He  kept 
a  copy  of  the  debates.  I^  was  clearly  his  purpose,  when  he 
entered  the  convention,  to  keep  a  rei)ort  of  the  whole  pro- 
cei'dings  of  the  body.  He  chose  a  position  which  best 
enabled  him  to  do  so.     He  was  not  absent  a  single  day 


ANNUAL  ADDRESS  BY  JOHN  W.  STEVENSON.  297 

from  the  sittings  of  the  convention,  and  certainly  no  single 
member  was  more  prominently  connected  with  it  than  him- 
self. Whether  we  look  to  his  work  in  the  convention  before 
the  Constitution  was  agreed  to,  or  to  his  power  and  influence 
in  the  Virginia  convention  of  1778,  called  to  pass  upon  the 
ratification  of  that  instrument,  where  for  days  and  weeks  he 
met  face  to  face  in  open  debate  Patrick  Henry,  George 
Mason,  and  James  Monroe,  and  other  great  leaders  in  their 
unexampled  eftbrt  for  its  defeat,  he  proved  himself  one  of  the 
leaders  in  both  bodies. 

A  letter  written  in  1857  by  a  gentleman  in  Virginia,  then 
in  his  ninetieth  year,  the  only  surviving  witness  of  that 
memorial  contest  in  the  Virginia  convention  of  '88,  I  cannot 
forbear  reproducing.  He  says:  "The  impressions  made  by 
the  powerful  argument  of  Madison  and  the  overwhelming 
argument  of  Henry,  can  never  fade  from  my  mind.  I 
thought  them  almost  supernatural.  They  seemed  raised 
up  by  Providence,  each  in  his  way  to  produce  great  results : 
the  one,  by  his  grave,  dignified,  and  irresistible  arguments, 
to  convince  and  enlighten  mankind;  the  other,  by  his  bril- 
liant and  enrapturing  eloquence,  to  lead  whithersoever  he 
would,  although  there  were  other  brilliant  stars  in  the  con- 
vention, such  as  Pendleton,  Wythe,  Mason.  The  discussion, 
after  a  few  days,  was  narrowed  down  very  much  to  Mr. 
Henry  and  Mr.  Madison.  They  were  both  at  all  times 
quiet  and  interesting;  but  the  convention  yielded  grad- 
ually to  the  convincing  arguments  of  Madison,  and  adopted 
the  Constitution.  These  two  eminent  men  seemed  ever 
deeply  impressed  with  the  magnitude  of  the  issues  before 
them,  and  each  to  labor  with  his  whole  strength  and  energy 
for  the  object  he  had  in  view — Ihe  one  the  adoption,  the 
other  the  rejection,  of  the  Constitution.'' 

Mr.  Madison  has  been  called  the  Father  of  the  Constitu- 
tion, and  Mr.  Jefferson  said  he  was  justly  entitled  to  that 
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distinction.  I  pass  over  his  authorship  in  conjunction  with 
Hamilton  and  Jay,  of  the  Federalist,  the  only  criticism  upon 
the  ability  of  which  was  that  it  concealed  perhaps  the  defects 
of  the  Constitution. 

The  House  of  Representatives  met  for  the  first  time  under 
the  Constitution  of  the  United  States  in  the  city  of  New 
York,  and  elected  its  speaker  on  April  1,  1789.  Mr.  Mad- 
ison was  sent  as  a  member  to  that  body,  and  continued  to 
represent  his  native  state  therein  continuously  until  1797. 
Here  his  career  as  a  statesman  became  still  more  bril- 
liant. The  recorded  votes  and  debates  of  those  times  show 
his  power  and  efficiency  in  every  important  measure  of  the 
new  Congress.  The  necessary  organization  of  the  govern- 
ment, the  creation  and  arrangement  of  the  judiciary  and 
the  revenue,  engaged  his  clear  and  discriminating  intellect 
The  legislative  history  of  the  government  for  the  first  years 
after  the  adoption  of  the  Constitution  is  full  of  instruction 
and  interest.  It  brings  in  strong  contrasts  the  misclbiefs 
intended  to  be  remedied  by  the  Constitution,  and  the  pro- 
visions deemed  bv  its  founders  essential  to  remedv  these 
evils.     My  time  does  not  permit  me  to  dw^ell  upon  them. 

In  1798,  Mr.  Madison  was  again  returned  from  the  county 
of  Orange  to  the  General  Assembly  of  Virginia.  Mr.  John 
Adams  was  the  President,  and  Mr.  Jefferson  Vice-President 
of  the  United  States.  The  passage  of  the  alien  and  sedition 
laws,  and  the  claims  of  the  administration  for  unlicensed 
power,  alarmed  Mr.  Jefferson,  Mr.  Madison,  and  other 
prominent  members  of  the  Republican  party.  Such  claims 
of  power,  if  carried  out,  would,  as  they  believed,  lead  to  an 
extinction  of  the  reserved  rights  of  the  states,  and  ulti- 
mately lead  to  a  consolidated  and  centralized  government, 
and  which,  if  acquiesced  in,  would  leave  no  limit  to  federal 
power.  •  It  was  then  that' Virginia  uttered  her  ringing  pro- 
test against  such  claims,  in  the  resolutions  of  '98,  prepared 
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by  Mr.  Madison;  and  when  rejected  by  Northern  and  Eastr 
•ern  states,  was  re-asserted  in  his  memorable  Report  of  1799. 

The  cardinal  political  truths  inserted  in  those  memorable 
state  resolves  against  the  usurpation  of  the  federal  govern- 
ment of  powers  not  clearly  granted  by  the  Constitution,  or 
clearly  essential  to  the  execution  of  some  power  expressly 
•delegated  by  that  instrument,  triumphed  in  the  election  of 
Mr.  Jefferson  to  the  presidency  in  1801.  For  two  successive 
terms  of  his  administration  Mr.  Madison  became  his  sec- 
retarj"  of  state. 

Mr.  Madison's  correspondence,  while  secretary  of  state,  with 
foreign  ambassadors  and  our  ministers  at  foreign  courts, 
constituted  a  brilliant  and  important  part  of  the  history 
•of  Mr.  Jefferson's  administration,  upon  which  I  have  no 
time  to  dwell.  General  Washington  had  tendered  to  Mr. 
Madison  the  position  of  secretary  of  state,  at  that  time 
vacant.  Mr.  Madison  had  become  so  prominently  identified 
with  the  Republican  party  that  he  felt,  notwithstanding  his 
respect  for  President  Washington,  that  he  could  not  har- 
moniously co-operate  with  the  majority  of  his  cabinet,  and 
therefore  declined  it.  He  sympathized  with  Mr.  Jefferson, 
not  only  in  his  general  views  of  a  strict  construction  of  the 
powers  conferred  by  the  Constitution,  but  in  his  views  of 
foreign  policy,  advocating  with  all  his  ability  a  retaliatory 
policy  towards  Great  Britiiin.  Indeed,  when  President 
Washington  was  about  to  retire  from  his  second  term, 
1797,  it  was  the  wish  of  many  that  Mr.  Madison  should 
become  the  presidential  candidate  of  the  Republican  party. 
Mr.  Jefferson,  in  advocating  it,  thus  wrote:  "There  is  not 
-another  person  in  the  United  States  with  whom,  being 
placed  at  the  helm  of  our  affafrs,  my  mind  would  be  so 
completely  at  rest  for  the  future  of  our  political  bark." 
But  Mr.  Madison,  with  that  self-subdued  respect  and  mod- 
-estv  which  ever  marked  his  life,  would  not  consent. 
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In  1797  he  retired  from  Congress,  not,  however,  until 
he  had  captured  and  won  a  dashing  young  widow,  of 
remarkable  accomplishments  and  powers  of "  fascination, 
whom  he  liad  met  in  New  York,  the  relict  of  Mr.  Todd,  a 
promising  lawyer  in  Philadelphia.  Mi-s.  Madison's  maiden 
name  was  Dolly  Payne.  Some  time  after  the  death  of  Mr. 
Todd,  this  lovely  and  attractive  woman  went  to  New  York 
during  the  session  of  Congress,  was  surrounded  by  admirers, 
and  among  them  Mr.  Madison.  He  won  the  prize,  and  was 
married  in  1794,  then  forty-three  vears  old. 

Mr.  ^[adison  succeeded  Mr.  Jefferson  as  President  for  two 
successive  terms.  He  assumed  the  responsibilities  of  his 
high  office  at  a  period  of  great  domestic  and  foreign 
trouble.  Tlie  bitter  rancor  between  the  Federal  and 
Republican  parties  was  then  at  its  height.  With  a  few 
exceptions,  the  great  mass  of  the  talent  of  New  England 
was  Federal. 

The  jiassage  of  the  eml)argo  in  1S04,  under  Mr.  Jetitrson's 
administration;  the  accjuisition  of  Louisiana;  the  rapidly 
growing  population,  power,  and  influence  in  the  West;  the 
slave  representation  in  the  South  ;  and  the  supposed  par- 
tiality of  Mr.  Jefferson  and  his  secretary  of  state  (Mr- 
^fadison)  for  France,  all  intensified  the  Federal  hate  against 
Mr.  Jetl'erson  and  his  measures. 

Despite*  the  bitter  opposition  of  the  Federal  party  to  Mr. 
Jeirerson's  administration,  it  had,  with  the  exception  of  the 
injuries'  sustained  by  the  country  from  the  injustice  of 
foreign  ])()wers,  been  more  successful  and  prosperous,  and 
more  satisfactory  to  the  {)e()])le,  than  that  of  either  of  his 
pre(leces>ors. 

.\hinv   of  its  acts,  which    the    Hartford   convention  con- 

* 

sidered  aii'gravated  oll'enses,  were  by  a  majority  of  the 
people  considered  as  its  j)nncipal  merit.  But  when  Mr, 
Madison   assumed   the   presidential  ofiice,   the   government 
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was  embarrassed  not  only  by  domestic  party  bitterness,  but 
by  continued  foreign  wrongs.  The  act  of  non-intercourse 
against  England  was  still  in  force.  The  right  of  search 
and  impressment,  insolently  claimed  and  asserted  by  Great 
Britain,  kindled  into  war,  formally  declared  on  June 
18,  1812. 

That  contest  was  a  stern  trial  of  the  patriotism,  institu- 
tions, and  government  of  the  countrj\  For  years  England, 
arrogant  in  her  assumption  to  be  mistress  of  the  seas,  had 
harrassed  and  destroyed  our  commerce,  disregarded  all 
rights  of  neutrality,  searched  our  ships,  impressed  our 
sailors,  and  forced  them  to  fight  her  battles.  Despite 
New  England's  opposition  to  that  measure,  the  country 
approved  if. 

Mr.  Madison  was  re-elected  by  a  large  majority,  and  on 
March  4,  1813,  was  inaugurated  for  his  second  term.  I 
have  not  time  t(T  enter  into  an  examination  of  his  admin- 
istration, nor  can  I  dwell  on  the  incidents  of  the  war.  The 
arrogance  of  England  was  again  rebuked,  her  army  pun- 
ished on  the  plains  of  Louisiana,  and  the  freedom  of  the 
sea  placed  on  a  free  basis.  The  Treaty  of  Ghent  was 
signed  in  the  year  1815,  but  not  known  until  after  the 
memorable  victory  of  Jackson,  on  the  8th  of  January. 

Mr.  Madison's  administration  was  marked  bv  a  calmness, 
dignity,  forbearance,  and  statesmanship  which  distinguishes 
its  success  in  American  annals.  On  March  14.  1817,  he 
surrendered  his  high  responsibility  to  James  Monroe,  and 
retired  to  the  quietude  of  Moirtpelier.  lie  was  again  called 
by  the  people  of  Orange  from  his  retirement,  at  the  ad- 
vanced age  of  seventy -eight  years,  to  represent  them  in  the 
convention  of  that  state,  in  October,  lcS20,  to  revise  and 
remodel  the  constitution  of  1770.  It  was  a  fit  compliment 
to  the  enlightened  statesman  l)y  those  who  had  known  him 
longest  and  best,  to  represent  them  in  the  approaching  state 
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convention,  to  revise  a  constitution  formed  fifty-one  years 
before  by  Jefferson,  Lee,  Mason,  and  himself.  That  conven- 
tion assembled  in  the  city  of  Richmond,  in  October,  1829. 
Taken  collectively,  it  was,  in  my  judgment,  the  ablest 
and  most  intellectual  body  of  one  hundred  men  that  ever 
assembled  for  deliberation  in  the  domain  of  a  free  common- 
wealth. I  fearlessly  appeal  to  the  reported  debates  of  that 
body  published  by  Ritchie  &  Cook  in  1830,  to  sustain  the 
fidelity  of  my  statement.  It  was  the  privilege  of  my  youth 
to  have  witnessed  the  organization  of  that  august  body, 
and  to  have  been  almost  a  daily  attendant  upon  its  debates 
for  manv  weeks. 

James  Monroe  was  nominated  by  Madison  as  President 
of  the  convention,  unanimously  elected,  and  was  conducted 
to  the  chair  by  Madison  and  John  Marshall,  and  re- 
turned his  thanks  in  a  brief  but  appropriate  address.  In 
addition  to  two  venerable  ex-presidents,  and  the  chief 
justice  of  the  United  States,  there  were  Wm.  B.  Giles, 
Philip  Pendleton  Barbour,  Chapman  Johnson,  Benjamin 
Watkins  Leigh,  Philip  Dodridge,  Abel  P.  Upshur,  Briscoe 
<j}.  Baldwin,  Sam  Taylor,  John  Randolph,  Philip  Norborne 
Nicholas,  Robert  Stanard,  Alexander  Campbell,  Richard 
Morris,  John  Scott,  John  W.  Green,  Thomas  R.  Joynes, 
Hugh  Blair  Grigsby,  with  many  other  able  representative 
men,  all  of  whom  have  long  since  passed  away. 

Mr.  Madison  made  several  speeches  in  that  body,  which 
are  accurately  reported  in  the  volume  of  its  debates  and 
proceedings.  Mr.  Madison  il^ver  again  appeared  in  public 
life.  He  succeeded  Mr.  Jefferson  as  rector  of  the  Univer- 
sity of  Virginia,  and  gave  to  that  honored  institution  the 
benefits  of  his  wisdom,  learning,  and  personal  super\''ision. 

Mr.  Madison,  in  the  latter  years  of  his  life,  enjoyed  the 
quietude  of  his  own  loved  home,  engaged  in  a  voluminous 
'Correspondence  and  the  bestowal  of  a  boundless  hospitality. 
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He  had  no  children,  but  Mr.  Payne  Todd,  the  son  of  his 
wife  by  her  first  marriage,  lived  in  his  household,  and  was 
the  recipient  of  his  affectionate  generosity. 

Mr.  Madison  passed  peacefully  away,  in  the  eighty-sixth 
year  of  his  age,  in  the  full  enjoyment  of  his  intellect,  at 
Montpelier,  on  June  28,  1836,  and  sleeps  by  the  side  of  his 
wife,  father,  and  mother,  and  other  kindred,  in  the  ancestral 
cemetery  of  that  attractive  spot. 

Mrs.  Madison  survived  her  husband  thirteen  years.  She 
removed  to  Washington,  where  she  was  the  object  of  great 
reverence  and  affection  on  the  part  of  Congress,^ the  Presi- 
dent, the  Supreme  Court,  and  the  countless  host  of  strangers 
who  annually  are  drawn  to  the  federal  Capitol.  This  charm- 
ing and  accomplished  woman  died  in  Washington.  Her 
remains  were  removed  to  Virginia,  and  laid  by  the  side  of 
her  husband. 

I  have  thus  attempted  an  outline  of  some  of  the  labors 
incident  in  the  life  of  this  eminent  Virginian.  I  have 
brought  out  nothing  original  in  the  history  of  this  great 
and  good  man,  and  am  indebted  to  his  biographer,  the  late 
William  C.  Rives,  for  much  that  I  have  said.  He  was  a 
statesman  of  unrivaled  power ;  a  master  of  every  question 
presented  to  him  for  solution ;  highly  accom})lished  a.*<  a 
scholar ;  a  faultless  logician,  fluent  without  volubility ;  culm, 
but  clear  in, statement,  and  as  concise  as  he  was  clear;  he 
wearied  the  patience  of  none,  but  commanded  the  attention 
of  all,  and  so  perspicuous  as  to  reach  the  humblest  of  his 
hearers,  while  he  was  dealing  with  the  highest  problems 
of  law,  statesmanship,  or  diplomacy.  He  was  a  man  of 
industry,  of  method,  of  patient  investigation,  of  thoughtful 
study.  His  integrity  was  of  the  purest,  and  his  honor  of 
the  loftiest  standard.  Naturally  earnest,  he  had  that  digni- 
fied self-possession,  the  fruit  of  an  innate  consciousness 
that  he  was  master   of  his  subject,  and  believed  himself 
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right  ill  his  convictions.  He  was  systematic  and  thorough 
in  his  reading,  and  consequently  he  was  always  pre{)ared. 
lie  was  never  excited,  always  dignified,  and  his  mind  so 
fully  stored  with  knowledge,  that  he  always  commanded 
attention  from  all  whom  he  addressed. 

Rfr.  Madison  was  trained  to  be  a  statesman.  He  gathered 
from  every  book  he  read,  thoughts  deemed  by  him  worthy 
of  pn^servation,  and  made  them  subjects  of  profound  re- 
flection. He  was  singularly  methodiail.  He  had  a  place 
for  everything,  and  everything  had  a  place.  He  brought 
to  the  consideratirn  of  every  subject  submitted  to  him,  the 
most  laborious  study,  unbiassed  by  passion,  prejudice,  or 
party.  But  above  all,  Mr.  Madison  was  a  Christian  in  theory 
and  in  pr<u'ticf\  He  had  been  for  many  long  years  a 
connnunitaiit  in  the  Protestant  Episcopal  Church.  His 
moral  courage  never  yielded  to  the  braggart  threats  of 
sellish  (Icinagogues,  and  he  stood  dauntless  and  unmoved 
amid  all  excitements  of  a  popular  constituency,  when  they 
demanded  of*  him  any  action  inconsistent  with  his  con- 
victions. 

In  the  earlv  davs  of  doubt  and  trial,  when  Mr.  Madison, 
as  a  member  of  the  Continental  Congress,  sought  to  obtain 
.for  Conuress  the  power  of  regulating  the  currency,  and 
gc'tting  rid  of  tlie  load  of  worthless,  irredeemable  i)aper 
cuiTciicy  niiMer  which  the  country  was  groaning,  and  which 
thrcatciH'd  the  loss  of  the  cause  of  liberty  itself,  Virginia 
passed  resolves  >ettin<2;  out  that  the  grant  to  Congress  to 
regulate  the  currency  was  dangerous  to  the  right  of  the 
states,  and  should  not  be  granted.  Mr.  Madison,  mortified 
by  this  l(\uislative  reproof  of  a  scheme  that  he  sincerely 
believed  was  essential  to  the  success  of  the  pending  struggle 
for  freedom,  proudly  said,  ''that  Virginia  was  his  mother, 
and  that  Ik^  was  readv  to  listen  and  to  obev  her  voice, 
unless  it   re(juired   him   to  yiehl  up  his  convictions;   and 
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that  he  could  never  do."  lie  stood  firm  as  a  rock,  and 
the  succeeding  legislature  repealed  the  obnoxious  resolves, 
and  warmly  approved  by  its  action  his  financial  views. 

I  am  aware  that  Mr.  Madison  was  the  object  of  much 
obloquy  among  his  political  opponents,  and  sometimes,  at 
perilous  periods,  of  his  friends.  It  has  been  charged  that 
Mr.  Madison's  resolution  in  the  Virginia  legislature  in  1798, 
growing  put  of  the  alien  and  sedition  laws,  and  his  report 
in  171M),  alike  by  the  terms  and  spirit  of  said  papers, 
authorized  any  state,  which  thought  a  convention  of  its 
peoi)le  believed  that  a  particular  law  of  Congress  was  a 
dangerous  and  palpable  infraction  of  the  Constitution, 
might  interpose,  and  that  the  interposition  specified  was  a 
constitutional  right  for  such  state  to  nullify  the  uncon- 
stitutional enactment  or  secede  constitutionally  from  the 
Union. 

.  When  South  Carolina  sought,  in  1832,  to  nullify  a  revenue 
enactment  of  Congress,  Mr.  Robert  Y.  Haine,  in  his  cele- 
brated debate  with  Mr.  Webster,  claimed  that  the  Virginia 
resolutions  of  17^)(S  and  Madison's  rej^ort  of  1799  counte- 
nanced and  justified  constitutional  resistance,  which  Mr. 
Webster,  in  his  reply,  denied.  Upon  an  appeal  to  Mr. 
Madison,  who  was  then  living,  he  denied  that  the  constnic- 
tion  sought  to  be  put  on  these  state  papers  was  the  trae  one. 

He  published  a  paper  and  wrote  at  the  same  time  to  many 
of  his  friends  stating  that  the  interposition  contemplated  by 
those  memorable  resolutions  and  report  did  not  and  never 
was  intended  to  justify  constitutional  nullification  or  con- 
stitutional  secession.  Mr.  Madison,  in  explanation,  stated 
that  there  were  many  ways  in  which  states  could  interj^ose 
against  unconstitutional  enactments  of  Congress.  They 
might  call  a  convention  of  states,  and  appeal  to  Congress 
to  repeal  the  obnoxious  law;  or  they  might  appeal  to  the 
-Supreme  Court,  and  invoke  its  judgment  on  the  validity  of 
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the  law.  If  all  remedies  failed,  and  the  burden  was  oppres- 
sive, then  he  acknowledged  that  there  remained  the  ulti- 
mate violent  remedv  above  the  Constitution,  and  in  defense 
of  the  Constitution,  the  inalienable  right  to  freedom — ^the 
right  of  revolution.  (Letter  of  Mr.  Madison  to  N.  P.  Trist, 
Writings  of  James  Madison,  vol.  iv.  761 ;  letter  of  James 
Madison  to  James  Robertson,  dated  March  27,  1832,  vol. 
iv.  of  the   Writings  of  James  Madison,  p.  160.) 

For  the  utterance  of  these  sentiments  Mr.  Madison  has 
been  the  subject  of  much  obloquy  in  former  days,  and  was 
charged  with  a  cowardly  surrender  of  his  former  principles, 
by  denying  the  constitutional  right  of  resistance  to  the 
stat(*s,  which  lie  had  advocated  and  avowed  in  1798.  How 
unjust  all  these  accusations  were,  I  will  not  stop  to  consider. 
James  Madison  was  too  pure,  wise,  and  great  a  statesman 
ever  to  be  mistaken  as  to  what  the  true  construction  of  the 
Constitution  was.  He  believed  that  no  unconstitutional 
law^  of  Congress  was  binding  upon  the  states.  He  believed 
that  then*  were  constitutional  remedies;  but  he  boldly  denied 
that  either  the  Constitution  of  the  United  States,  or  his  con- 
struction of  that  instrument.  Insisted  upon  in  his  resolution 
and  report  in  the  Virginia  legislature  in  17*^H-99,  tolerated 
a  constitutional  right  on  the  part  of  a  st^ite  to  nullify  a  law 
or  secede  from  the  Union  at  pleasure.  No  man  ever  knew 
half  so  well  what  the  Constitution  meant  as  James  Madison. 
He  has  bi^en  designated  as  the  "  Father  of  the  Constitution." 
Mr.  Jeflerson  and  Mr.  Wythe  said  he  was  justly  entitled  to 
such  paternity.  No  man  felt  or  knew  the  necessity  for  a 
Constitution,  and  what  power  it  intended  to  confer,  and  did 
confer,  as  James  Madison.  He  was  eminently  and  always 
a  strict  constructionist.  He  believed  that  while  the  object  of 
the  Constitution  was  to  make  the  i)eople  of  the  United  States 
one  i)eoi)le,  and  to  place  them  under  one  government,  it  was 
for  certain  si)ecifie(l  purposes,  not,  as  is  now  claimed,  for  all. 
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The  purpose  and  object  of  the  Constitution,  Mr.  Madison 
insisted,  was  to  make  and  create  a  common  government ;  to 
make  war,  peace,  and  treaties;  to  levy  and  collect  money, 
regulate  commerce;  with  correspondent  executive  and  judi- 
cial authorities  to  be  vested  in  the  government  of  the  United 
States.  In  other  words,  the  Cojistitution  created  a  union 
of  the  states,  with  one  government  over  them,  in  respect  ta 
their  relation  to  foreign  states,  and  the  aspect  in  which  the 
nations  were  to  regard  them.  But  Mr.  Madison  never  be- 
lieved, as  is  now  so  glibly  claimed  by  journals  and  certain 
political  leaders  who  favor  a  strong  government,  that  the 
Constitution  created  an  amalgamation  of  the  whole  people 
under  one  government,  and  therefore  wQjfi  an  extinction  of 
the  state  sovereignties.  Such  a  construction  would  have 
been  an  extinction,  not  a  union,  of  the  states.  There  was 
no  necessity,  therefore,  for  making  the  local  institutions  of 
the  several  states  approach  each  other  in  any  closer  affinity. 
As  government  existed,  each  within  its  own  territory,  for 
all  purposes  of  territorial  supremacy  and  power — in  a  word, 
for  all  state  purposes — it  was  no  matter  what  variety  the 
states  should  have  in  these  respects,  and  it  was  left  to  their 
own  discretion.  And  it  was  deemed  by  Madison  and  other 
founders  of  our  governmental  system,  that  its  great  beauty 
was  found  in  the  fact  that  the  federal  and  state  govern- 
ments were  kept  thus  distinct,  state  legislation  left  to  the 
state  authorities,  and  general  legislation  given  to  the  gen- 
eral government. 

These  were  Mr.  Madison's  views — no  more,  no  less.  His 
Virginia  resolution  and  report  in  1798-99  was  to  deny  the 
exercise  of  an  authorized  federal  power;  to  deny  centraliza- 
tion by  an  absorption  of  the  rights  and  sovereigntj'-  of  the 
states;  to  defend  the  integrity  of  the  Constitution,  and  pre- 
serve intact  the  reserved  rights  of  the  states;  to  maintain 
the  Union  by  obeying  the  Constitution  in  keeping  the  fed- 
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eral  and  staUi  governnieiits  eacli  in  their  respective  specified 
sphere  as  prescribed  by  tliat  instrument. 

I  know  how  popular  in  tliese  days  it  has  become  in  cer- 
tain quarters  to  ridicule  the  reserved  rights  of  the  states.  I 
know,  too,  how  centralization  is  seeking  to  erect  upon  the 
ruin  of  the  states,  by  a  denial  of  their  rights,  a  central  con- 
solidated government  upon  the  ruin  of  the  duplicate  form 
of  government  formed  by  our  fathers.  The  enunciations 
of  Mr.  ^hldison  should  arouse  friends  of  free  government, 
irivs])ective  of  party,  to  a  close  alliance  in  the  defen.^u^  of  the 
Constitution  and  its  limitations. 

A  few  words  more  and  I  am  done.  It  was  my  good 
fortune,  in  i?iy  early  youth,  to  have  seen  and  known  Mr. 
Madison.  It  may  interest  my  brethren  of  this  Association 
to  hear  a  few  personal  reminiscences  of  this  great  statesman. 

Mr.  Ahidison  was  rather  below  medium  stature,  calm  and 
dignified  in  his  demeanor,  with  a  vein  of  quiet  humor, 
which  relieved  his  apparent  seriousness,  and  lighted  up 
with  an  inexpressible  charm,  in  his  momenti>  of  relaxation, 
the  grave  aspects  of  his  character. 

His  keen  sense  of  the  ridiculous,  not  less  than  his  play- 
ful humor,  Wiis  made  manifest  in  several  letters  he  wrote 
during  his  service  in  Congress,  to  Mr.  Edmund  R^uidolph 
and  others,  through  whom  Mr.  Madison  carried  on  his 
correspondence,  with  the  treasurer  of  the  commonwealth, 
for  his  per  diem,  then  fixed  at  ^8  per  day  of  the  specie 
standard,  but  not  promptly  paid. 

On  August  27,  1782,  Mr.  Madison  writes  to  his  friend: 
"  I  cannot  in  any  way  make  you  more  sensible  of  the 
importance  of  your  kind  remittances  for  me,  than  by 
informing  you  that  I  have  for  some  time  past  been  a 
pensioner  on  the  favor  of  Hayn  Solomon,  a  Jew  broker." 

Again,  on  September  24th,  he  writes :  "  Your  credit  with 
Mr.  Cohen,  which   procured   me  fifty   pounds,   with   S200 
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transmitted  by  Mr.  Ambler  (the  treasurer),  have  been  of 
much  service ;  but  I  am  relapsing  fast  into  distress.  The 
case  of  my  brothel's  is  equally  alarming." 

Again:  " The  remittance  to  Colonel  Bland  is  a  source  of 
hope  to  his  brethren.  I  am  ashamed  to  reiterate  my  wants 
so  incessantly  to  you,  but  they  begin  to  be  so  urgent,  that 
it  is  impossible  to  suppress  them.  The  kindness  of  our 
little  friend  on  Front  street,  near  the  coffee-house,  is  an 
advance  which  will  preserve  me  from  extremities;  but  I 
never  resort  to  it  without  great  mortification,  as  he  obsti- 
nately rejects  all  recompense.  The  price  of  money  is  so 
usurious,  that  he  thinks  it  ought  to  be  extorted  from  none 
but  those  who  can  use  ii  at  profitable  speculation.  To  a 
necessitous  delegate  he  gratuitously  spares  a  supply  of  his 
private  stock." 

Mr.  Madison  was  stern,  yet  attractive  in  the  };jocial  circle; 
especially  felicitous  in  his  personal  reminiscences  of  promi- 
nent men  and  interesting  incidents  in  his  personal  life.  I 
remember  as  though  it  were  yesterday  my  last  interview 
with  this  grand  old  man,  in  October,  1835.  With  his  velvet 
cap  upon  his  head,  and  lying  on  his  lounge  in  his  sitting- 
room  at  Montpelier,  I  went  in  to  bid  him  good-bye,  half 
an  hour  before  the  stage-coach  arrived,  which  was  to  bear 
me  from  my  native  state  in  search  of  a  new  home  in  the 
far  West.  He  took  me  by  the  hand,  and  inquired  of  me 
in  what  part  of  the  W^est  I  proposed  to  locate  myself.  I 
told  him  I  had  not  yet  determined.  He  replied,  "  I  think, 
my  son,  your  determination  is  a  wise  one,  to  seek  a  new 
home  in  the  great  West.  That  great  Western  empire  is 
ultimately  to  coatrol  the  destinies  of  our  country,  and  it  is 
judicious  in  you  to  grow  up  around  the  people  among 
whom  you  expect  to  love."  And  then  added,  "The  Western 
people  are  patriotic,  prosperous,  and  of  noble  physical  de- 
velopment, and  are  possessed  of  strong  native  judgment. 

20 
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Especially,  is  it  true,  that  the  Western  women  are  intel- 
lectual, handsome,  and  practical.  I  must  give  you,  in  proof 
of  this,  an  incident  in  my  early  and  only  visit  to  a  Western 
state.  I  was  called  by  business  to  Ohio,  at  an  early  day. 
We  were  travelling  in  a  common  mail-coach,  in  extremely 
cold  w^eather,  and,  despite  of  blankets  and  straw,  felt  the 
effects  of  a  freezinj]:  atmosphere.  About  sunrise  we  stopped 
at  a  neat,  comfortable  country  inn,  which  we  were  told  was 
the  breakfast  house.  My  companions  and  myself  went  in, 
and  were  met  by  a  cozy  and  polite  landlady,  who  welcomed 
us  cordially,  sayin<jj,  *  Gentlemen,  come  in  into  the  fire.  You 
seem  all  to  be  very  cold.  Perhaps  you  would  like  to  have 
a  Samson  before  breakfast.'  None  of  us  comprehended 
what  a  Samson  was ;  but  as  she  connected  it,  in  a  re- 
medial sense,  with  our  frigid  condition,  I  replied,  'Yes 
madam,  we  will  be  obliged  to  you  for  a  Samson.'  Quickly 
looking  at  us,  she  replied,  '  Will  you  take  your  Samson 
with  the  hair  on,  or  with  the  hair  off?'  Here  was  a  poser, 
and  w^e  were"  all  silent  for  a  second.  Remembering  that 
Samson  wa.s  strong  with  his  hair  on,  and  weak  with  his 
hair  off,  I  replied,  *By  all  means,  with  the  hair  on.'  In 
a  short  time  she  returned  w-ith  three  strong  hot  toddies, 
which  we  found  grateful  to  our  condition,  and  after  an 
excellent  breakfast,  left  on  our  travel." 

Mr.  Madison  was  warm  in  his  friendships;  slow  to  form 
them,  but  when  formed,  never  willing  to  give  them  up.  No 
jealousy  or  envy  ever  interfered  to  disturb  their  harmony. 
Whenever  broken,  it  was  only  when  compelled  to  with- 
draw the  confidence  in  which  they  rested.  As  a  con- 
versationalist and  correspondent  he  had  few  superiors.  He 
lived  for  more  than  half  a  century  in  times  of  wonder- 
ful excitement  and  danger.  He  saw  the  American  RepubUc 
born  amid  blood,  danger,  and  doubt.  None  did  more  for 
its  formation ;  few  were  more  active  for  its  success  and  per- 
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petuation.  His  was  a  pure  and  chastened  ambition.  He 
was  the  recipient  of  the  loftiest  honor  which  his  own  com- 
monwealth or  the  federal  government  could  bestow.  All 
yield  to  this  great  man  the  homage  which  virtue,  talents, 
purity,  and  great  public  sei*vice  demand.  Chief  Justice 
Marshall,  towards  the  close  of  his  life,  being  asked  which 
of  the  various  public  speakers  he  had  heard — and  he  had 
heard  all  the  great  orators,  parliamentary  and  forensic,  in 
America — he  considered  the  most  elociuent,  replied:  "Elo- 
quence has  been  defined  to  be  the  art  of  persuasion.  If  it 
includes  persuasion  by  convincing,  Mr.  Madison  was  the 
most  eloquent  man  I  ever  heard." 

Mr.  JeflFerson,  speaking  of  the  peculiar  and  consummate 
powers  displayed  by  Mr.  Madison  as  a  parliamentary  de- 
bater, in  the  t'ederal  Convention,  in  the  Virginia  Conven- 
tion, and  in  the  Congress  of  the  United  States,  declared  him 
the  first  of  every  assembly  of  which  he  was  a  member.  (Vol. 
1.  Jefferson^s  Works,  172.) 

Mr.  Gallatin,  who  served  with  him  in  the  House  of  Repre- 
sentatives of  the  United  States  in  the  important  session  of 
1705-96  and  1796-97,  recalling,  in  the  evening  of  his  days, 
those  w^ho  had  been  and  were  the  most  eminent  in  the 
deliberative  assemblies  of  the  country,  pronounced  Mr. 
Madison  to  be,  in  his  judgment,  the  ablest  man  that  ever 
sat  in  the  American  Congress. 

It  is  my  solemn  conviction  that  history  will  accord  to 
James  Madison  the  highest  supremacy  in  statesmanship 
which  this  country  has  produced. 


REPORT 

Of  tlie  Committee  of  the  Law  Association  of  Philadelphmf  ap- 
pointed December  5,  1882,  "  To  consider  the  subject  of  the 
Delays  to  Suitors  in  the  Supreme  Court  of  the  United  States, 
and  the  various  plans  for  the  Relief  of  that  Court  which  have 
been  suggested" 


To  the  Law  Association  of  Philadelphia  : 

Your  committee,  after  many  meetings  and  much  discus- 
sion, have  decided  to  suggest  certain  legislation,  in  support 
of  which  they  beg  leave  to  offer  the  following  reasons: 

Under  existing  law,  every  case  decided  by  the  Circuit  or 
District  Court  of  the  United  States,  in  which  the  amount 
involved,  exclusive  of  costs,  equals  er  exceeds  the  sum  of 
$5,000,  may  be  taken  to  the  Supreme  Court;  and  patent 
and  copyright  cases,  cases  upon  the  construction  of  the  civil 
rights  bills,  and  cases  in  which  the  judges  of  the  lower 
courts  will  certify  that  they  differ  in  opinion,  and  that  the 
point  involved  is  of  sufficient  importance  to  require  the 
decision  of  the  Supreme  Court,  may  be  taken  up  irrespective 
of  the  amount  involved ;  to  this  court  are  also  brought  all 
appeals  and  writs  of  error  from  the  decisions  of  the  Supreme 
Court  of  the  District  of  Columbia,  in  eases  where  the  amouni 
involved  is  $1,000,  those  from  the  supreme  courts  of  the  ter- 
ritories where  the  amount  involved  is  §1,000  or  more,  except 
Washington  Territory,  where  the  limit  is  §2,000,  and  all 
appeals  from  the  Court  of  Claims;  in  addition  to  these  cases 
are  the  appeals  from  the  supreme  courts  of  all  the  states, 

irrespective  of  amount,  in  certain  cases  involving  the  con- 

(:n3) 
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struction  of  the  Constitution,  or  a  law  or  treaty  of  the  United 
States;  besides  all  this  there  is  an  occasional  exercise  of 
original  jurisdiction. 

It  should  also  be  observed  that  in  all  cases  between  $500 
and  §0,000  the  decisions  of  the  circuit  courts  are  final. 

The  mischief  resulting  from  this  state  of  the  law  is  two- 
fold. 

1.  The  Supreme  Court  has  on  its  calendar  at  the  begin- 
ning of  each  session  not  less  than  twelve  hundred  cases,  out 
of  which  it  can  annuallv  hear  and  decide  not  more,  on  an 
average,  than  three  hundred  and  sixty;  so  that  since  the 
cases  take  their  position  on  the  calendar  in  the  order  in 
which  they  go  up,  every  case  has  about  twelve  hundred 
cases  ahead  of  it;  and,  with  an  average  of  three  hundred 
and  sixtv  removed  annuUUv,  more  than  three  vears  must 
elapse  before  it  can  be  reached  for  argument.  The  result 
is  to  the  suitors,  in  many  cases,  a  practical  denial  of  justice, 
and  (o  the  country  fretjuently  a  continually  annoying  un- 
certainty and  consequent  increase  of  litigation  on  many 
points  of  United  States  constitutional  or  statutory  law^ 

2.  The  second  evil  resulting  from  the  present  state  of  the 
law  is  the  inability  on  the  part  of  suitors  in  the  district  and 
circuit  courts,  whose  cases  are  under  $5,000,  to  obtain  any 
real  review  of  the  decision  of  the  judge  who  tries  or  hears 
the  cause.  The  trial  in  the  district  court  is  held  bv  the  dis- 
trict  judge;  and  if  aj)])ealable  to  the  circuit  court,  is  nearly 
always  heard  before  the  same  judge  sitting  with  the  circuit 
judge,  whose  oj)ini()n  is  prone  to*  coincide  with  that  of  his 
brother  judge,  and  the  latter  rarely  has  the  counteracting 
influence  of  the  opinion  of  the  circuit  justice  to  sustain  him 
in  reversiuii: :  while  in  the  review  of  the  circuit  court  de- 
cisions,  the  circuit  and  district  judges  sitting  together  are 
still  less  likely  to  overturn  each  other's  rulings. 


REPORT  FROM  PHILADELPHIA  LAW  ASSOCIATION.  315 

To  meet  these  existing  evils,  two  bills  or  sets  of  bills  were 
presented  for  our  consideration.  We  will  briefly  state  what 
we  believe  to  be  the  merits  and  defects  of  each  of  the 
schemes,  and  show  how  we  have  endeavored  to  combine 
the  merits  while  omitting  the  defects  of  both. 

The  Davis  bill  proposes  in  brief: 

1.  The  appointment  of  two  additional  circuit  judges  in  each  of  the 
nine  judicial  circuits. 

2.  The  three  circuit  judges,  with  the  associate  justice  of  the  Supreme 
Court,  allotted  to  a  given  circuit,  and  two  of  the  district  judges  to  be 
designated  by  the  order  of  the  court  at  each  terra,  shall  constitute  a  court 
of  appeals  for  each  circuit.  This  court  shall  have  appellate  jurisdiction 
from  the  circuit  and  district  courts  within  the  circuit : 

(a)  Whenever  an  appeal  or  w^rit  of  error  now  lies  from  a  final  judgment 
or  decree  of  said  conrt^s. 

(6)  Whenever  the  amount  claimed,  or  value  of  the  property  in  contro- 
versy exceeds  $5(K). 

(c)  Whenever  a  circuit  or  district  judge  shall  certify  that  the  action 
involves  a  question  of  general  importance. 

(d)  Whenever,  within  thirty  days,  an  appeal  is  taken  from  an  inter- 
locutory decree  of  the  circuit  or  district  court,  granting  or  refusing  an 
injunction,  pnDvided  an  ap}>e^l  would  lie  on  final  decree. 

{e)  Whenever,  within  ninety  days  of  the  judgment,  a  writ  of  error  is 
allowed  by  a  judge  of  the  court  of  appeals  in  any  criminal  case. 

The  decision  of  this  court  of  appeals  will  be  final  on  all 
questions  of  fact,  and  on  (questions  of  law,  except : 

1.  Where  the  value  or  sum  of  $10,0(H)  is  in  ctnitroversy. 

2.  Where  a  (juestion  upon  tlie  construction  of  the  Constitution,  a  law  of 
the  United  States,  or  the  validitv  of  a  treatv  is  involved. 

3.  Where  the  court  certifies  that  the  case  involves  a  legal  question  of 
sufficient  importance  to  recjuire  the  final  decision  of  the  Supreme  Court. 

In  the  two  last-mentioned  cases,  the  specific  question  imly  shall  be  cer- 
tified to,  and  finally  decided  by  the  Supreme  Court ;  and 

4.  In  patent  and  coj)yright  ciises  without  regard  to  amount ;  Provided, 
That  the  court  shaH  certify  that  the  question  is  of  sufficient  imiK)rtance 
to  require  the  decision  of  the  Supreme  C<>urt,  whicth  uiay  then  review 
both  the  law  and  facts. 
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This  bill  unquestionably  possesses  certain  decided  merits. 

First.  By  the  high  limit  of  appeal  it  effectually  cuts  off 
from  the  Supreme  Court  a  very  large  proportion  of  the  cases 
which  now  reach  it,  and  so  relieves  it  of  possibly  as  much 
as  two-thirds  of  all  its  labor. 

Second.  It  provides  a  competent  review,  not  only  for 
those  ciases  which  now  reach  the  Supreme  Court,  and  are 
thus  Qut  off,  but  for  all  of  those  civil  cases  between  $500  and 
$5,000,  and  for  criminal  cases  which  have  now  no  competent 
review,  and  this  within  easy  reach  of  every  suitor. 

Third.  It  secures  a  review  of  the  judgments  of  the  courts 
of  api)eals  in  all  cases  over  $10,000,  and  cases  involving 
the  construction  of  the  Constitution,  or  the  construction  or 
validity  of  a  treaty  or  a  law  of  the  United  States,  and  all 
other  cases  irrespective  pf  amount,  provided  the  court  shall 
certify  their  importance ;  and 

Fourth.  It  is  a  scheme  which,  as  regards  the  courts  of 
appeal,  admits  of  indefinite  expansion,  should  it  in  the 
future  l)(*  found  neoessarv. 

The  defects  of  the  scheme,  however,  are  in  our  opinion 
serious. 

Firt^t.  It  divides  the  country  into  sections,  co-terminous 
with  the  boundaries  of  the  circuits,  and  thus  creata^  sources 
of  local  inlluence  which  are  neither  the  separate  states  nor 
the  general  government,  the  only  two '  bases  of  political 
division  recognized  in  our  Constitution  and  laws. 

iSccond.  It  civat(\^  nine  courts,  each  of  which  is  for  the 
majority  of  cases  lu^fore  it  a  final  court  of  appeal,  but  ^^ath- 
out  the  dignity  of  such  a  court,  and  liable,  ej^pecially  in  the 
coniniou  law  cases,  to  be  affected  by  local  prejudice  or  influ- 
ence. Tlu»  chances  for  possible  increase  of  litigation,  with 
such  conllicting  decisions,  are  obvious. 
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Third.   It  will  almost  double  the  number  of  reports  of 
-cases  other  than  Supreme  Court  cases. 

The  two  bills'  introduced  by  Mr.  Manning,  H.  R.,  bills 
Nos.  865  and  5,939,  contemplate  the  following  changes : 

Bill  No.  865  provides  that— 

1 .  The  Supreme  Court  as  at  present  constituted  shall  be  divided  at  the 
beginning  of  each  session  into  three  sections,  one  of  them  to  be  presided 
over  by  the  chief  justice,  the  other  two  by  two  assistant  chief  justices,  to 
"be  designated  by  the  President. 

2.  That  to  each  of  these  sections  shall  be  assigned  by  the  chief  justice 
and  the  assistant  chief  justices  an  e(iual  number  of  the  cases  ready  for 
argument,  but  in  such  manner  that  as  nearly  as  may  be  all  equity  cases 
(which  includes  patent  and  copyright  cases)  shall  go  to  one  division, 
common  law  cases  to  another,  and  admiralty,  revenue,  and  all  other 
<»ses  to  the  third. 

3.  That  each  division  shall  sit  by  itself  to  hear  argument^,  and  if  all  or 
two-thirds  of  tiie  justices  assigned  to  a  division  concur  in  a  judgment,  it 
shall  be  reported  to  the  fiiU  bench,  and  no  review  shall  of  right  accrue 
to  either  party ;  but  the  court  may  order  a  case  to  be  heard  before  them 
in  general  session. 

4.  The  whole  court  shall  sit  at  least  once  a  month,  and  before  it  shall 
be  argued  all  cases  involving  the  Construction  of  the  Constitution  or  a 
treaty  of  the  United  States,  all  writs  of  error  from  the  sui)reme  courts  of 
the  states,  and  such  other  cases  as  thev  mav  deem  it  nwessarv  to  hear  in 
full  session. 

5.  At  the  sessions  of  the  whole  court,  the  judgments  of  the  several 
<iivi8ions  shall  be  delivered  and  entered  upon  the  minutes  of  the  court 
as  the  judgments  of  the  Supreme  Court. 

Bill  No.  5,939  provides  that— 

1.  No  case  shall  be  originally  brought  or  removed  to  a  cinaiit  court, 
when  the  sole  ground  of  its  jurisdiction  is  the  citizenship  of  the  parties, 
unless  the  amount  in  controversy  shall  exceed  $10,000. 

2.  That  no  cause  shall  be  removed  from  a  state  to  a  circuit  court  except 
by  a  defendant  upon  the  allowance  of  the  circuit  court,  after  argument 
before  it  upon  a  petition  for  removal  alleging  prejudice  or  undue  influence 
in  the  circuit  court. 
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« 

3.  Whenever  the  amount  in  coiitrovemv  in  a  circuit  court  is  less  than 
Sl(),(KK)  the  cai*e  may,  uiH)n  i>etiti(>n  of  either  party,  be  api>ealed  to  the 
highest  api>ellate  Ci^urt  of  the  state  for  trial  on  matters  of  law,  which 
may  review  and  correct  the  judjrment  of  the  circuit  court;  but  a  writ  of 
error  or  apjHjal  from  the  judgment  of  the  state  court  rfay  be  taken  to 
the  Sui)reme  ("ourt  of  the  United  States. 

The  merits  of  these  bills  are  recognized  as  follows: 

First  The  idea  of  one  Supreme  Court  is  preserved,  with 
no  chanec^  for  conflict  of  decision  between  courts  of  final 
appeal. 

ISecond.  The  limit  of  the  right  of  appeal  to  the  Supreme 
(•ourt  remains  $5,000. 

Thio\i.  A  large  proportion  of  the  cases  which  now  go  to 
the  Suj)reine  Court  is  effectually  cut  off,  by  cutting  ofl'  the 
source  of  su[)i)ly  in  the  jurisdiction  of  the  circuit  courti?. 

The  defects  of  the  system  are — 

First,  That  by  being  thus  (*ut  up  into  sections,  the  judg- 
ments of  the  Supreme  Court  will  lack  the  authority  of  the 
whole  court,  and  the  coui-t  itself  will  lose  its  dignity  as  the 
Supreme  Tribunal  of  the  nation;  moreover,  the  judges  of 
the  sections  other  than  that  before  which  the  argument 
U\kes  i)lace.  will  be  indiflerent  to  its  decisions,  and  the 
judgments  may  thus  be  unsatisfactory. 

Srond.  If  the  judges  of  the  Supreme  Court  conscien- 
tiously exaniine  each  case,  then  but  very  little  time  is 
really  gained  to  them,  except  that  secured  by  cutting  off 
the  jurisdiction  of  the  circuit  courts. 

Tltini  This  scheme  |)rovides  no  review  for  cases  under 
S'>,<K)U  in  amount,  which  is  so  greatly  needed. 

Fcfirfh.  There  is  a  possible  constitutional  objection  to  the 
system  ot'M'ctions  in  the  Supreme  Court;  and — 
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Fifth.  There  is  objection  to  fixing  the  right  of  being 
heard  in  the  circuit  court,  if  it  should  exist  at  all,  at  so 
high  a  limit  as  $10,000;  while  the  system  of  appealing  from 
the  circuit  courts  to  the  supreme  courts  of  the  states  is 
entirely  at  variance  with  the  existing  theories  of  our  gov- 
ernment. 

Your  committee  believe  that  they  have  thus  fairly  stated 
tlie  two  schemes  proposed,  and  the  merits  and  defects  of 
each,  as  to  which  the  opinion  of  the  bar,  as  evinced  at  the 
meeting  of  the  American  Bar  Association,  is  so  evenly 
divided.  We  have  sought  to  find  a  scheme  by  which,  if 
possible,  the  merits  of  both  of  the  schemes  already  proposed 
might  be  combined,  and  the  defects  of  each  eliminated;  that 
they  have  wholly  attained  this  result  the  committee  cannot 
pretend,  but  that  they  have  approximately  done  so^  they 
venture  to  hope  may  be  demonstrated. 

There  were  three  objects  to  be  attained : 

1.  To  cut  oft*  the  source  of  supply  for  appeal  cases. 

2.  To  make  some  logical  division  of  labor  for  the  remain- 
ing cases;  and — 

3.  Provide  a  means  of  competent  review  for  those  cases  in 
the  circuit  courts  under  So,000,  for  which  no  appeal  or  writ 
of  error  now  lies. 

• 

In  order  to  the  consideration  of  the  first  two  questions, 
the  committee  made  an  examination  of  the  last  seven  vol- 
umes of  the  United  States  Supremg  Court  Reports  (vols.  09 
to  105  inclusive),  and  tabulated  the  various  cases  in  such 
manner  as  would  best  show,  so  far  as  it  could  be  determined, 
the  ground  upon  which  each  case  was  brought  into  that 
.  court.  The  result  was  as  follows.  The  whole  number  of 
cases  in  the  seven  volumes  is  seven  liundred  and  thirtv- 
nine,'divided  as  follows: 
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Cases  from  territorial  courts,  .  .  .  .30 

"     the  Court  of  aaims, 43 

"        "     8tate  courta,  .  .  .  .90 

"        "     Supreme  Court  of  the  District  of  Cohimbia,  .  .      38 

"     by  or  apiinst  national  banks,        .  .  .  .35 

Patent  and  copyrijrht  caaes,  .  .  .  .49 

Land  grant  ca^es,    ........      10 

Admiralty  cases,      ........      29 

Tax  cawes  and  cases  against  United  States  officers,        .  .  .43 

Bankruptcy  cases,   ........      20 

Cases  in  which  the  United  States  was  a  party,  .  .  .31 

('ases  involving  the  constniction  of  laws  or  treaties  of  the  United 

States,    .........        8 

Cases  in  which  the  jurisdictiim  of  the  circuit  (nnirt  was  acquired  by 

citizenship  only,  .  .  .  .  .  .166 

<'ast*s  in  which  the  ground  of  jurisdiction  did  not  appear,  but  pre- 
sumably it  was  almost  without  exception  citizenship,       .  .    147 
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Thus  it  will  be  seen  that  the  cases  in  which  it  is  clear 
that  the  sole  ground  of  jurisdiction  was  the  citizenship  of 
the  i)arties  were  1<)();  allowing  a  very  liberal  proportion  of 
the  causes  marked  as  those  "  in  which  the  ground  of  jurisdic- 
tion did  not  ai)pear."  say  47,  as  being  taken  to  the  Supreme 
Court  on  some  other  ground  than  that  of  the  citizenship  of 
the  parties,  there  are  leff  100,  which,  added  to  the  166 
known  to  depend  on  citizenshij)  only,  gives  us  266  cases 
out  of  7.']')  (an  average  of  34.5  per  cent.),  in  which  the  sole 
ground  upon  which  the  Supreme  Court  is  asked  to  hear 
them  is  tlie  citizenship  of  the  parties,  while  the  point  in- 
volved has  nothing  to  ^o  with  United  States  law  of  any 
kind,  but  depends  simply  upon  the  common  law  of  the 
land,  which  the  state  courts  are  competent  to  decide,  and 
from  whose  decision,  in  other  similar  cases,  no  further  ap- 
peal will  lie.  The  number  of  citizenship  cases  which  appear 
alfirmativelv  to  have  been  removed  from  state  courts  is  only 
47,  but  it  is  plain  to  those  familiar  with  the  practice  of  the 
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courts  that  the  actual  proportion  must  be  largely  in  excess^ 
and  that  it  is  being  continually  increased  as  the  effect  of  the 
Removal  Act  of  1875  becomes  more  plainly  visible.  It  was 
thought  that  here  there  might  be  a  possible  pruning  of 
cases.  The  law  now  permits  either  a  plaintiff  or  defendant 
to  remove  a  cause  solely  on  the  ground  of  citizenship,  but 
there  seems  to  be  no  reason  wby  the  plaintiff — one  who  has 
deliberately  selected  the  state  court  as  his  forum — should 
subsequently  be  permitted  to  transfer  his  case  to  the  United 
States  court.  Neither  is  any  good  reason  apparent  why  a 
citizen  of  the  state  in  whose  court  the  suit  is  brought,  even 
though  he  be  the  defendant,  should  remove  his  cause  to- 
the  United  States  court,  in  view  of  the  fact  that  the  sole 
theoretical  ground  for  doing  so  is  the  supposed  prejudice 
existing  in  the  state  court  in  favor  of  its  ow^n  citizens. 
Moreover,  the  theory  of  prejudice  in  the  majority  of  cases 
is  not  borne  out  by  the  facts,  for  there  is  rarely  any  preju- 
dice on  the  part  of  the  state  court,  and  on  the  part  of  its 
jury  no  greater  prejudice  exists  than  would  be  felt  by  the 
jury  of  a  federal  court,  w^ho  are  always  citizens  of  the  same 
state  as  that  in  which  the  suit  is  brought;  i.  e.,  the  state  of 
the  court  in  which  the  suit  originates.  In  view  of  this,  we 
have  drawn  a  bill  limiting  the  right  of  removal,  when  the 
sole  ground  of  removal  is  the  citizenship  of  the  parties  (ex- 
cept in  land  cases),  to  a  defendant  in  the  controversy,  being 
also  an  alien,  or  a  citizen  of  a  state  othe^  than  that  in  which 
the  suit  is  brought;  and  in  order  that  even  such  a  removal 
may  not  be  purely  capricious,  we  require  an  affidavit  to  be 
filed  stating  that  such  defendant  believes  that  he  will  be 
prejudiced  by  a  trial  in  the  state  court.  This  legislation 
we  hope  will  cut  off  an  ai)preciable  amount  of  the  present 
business  of  the  circuit  courts,  and  hence  that  of  the  Supreme 
Court,  but  more  particularly  will  prevent  the  rapid  increase 
in  this  direction,  which  is  now  inevitable. 
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The  second  object  to  be  attained  was  the  removal  froQi 
the  consideration  of  the  Supreme  Court  of  all  or  any  easels 
which  could  properly  be  deflected  from  it,  while  at  the  same 
time  securing  a  fair  and  satisfactory*  appeal.     The  table  of 
cases  showed  at  once  that  at  least  one-third  of  the  cases  in 
the  Su])reme  Court — those  depending  on  citizenship  only — 
weVe  really  occupying  its  time  with  the  consideration   of 
(juestions  which  had  nothing  whatever  to  do  %\nth  the  law 
of  nations   nor  the  Constitution   and   laws  of  the  United 
States,  for  the  settlement  of  which  the  Suj)reme  Court  of 
the  Cnited  States  was  established.     They  involve  questions 
of  common  law,  which  it  has  alwavs  been  deemed  that  the 
courts  of  highest  resort  in  the  various  states  are  competent 
to  decide,  and  they  are  brought  to  the  Supreme  Court  sim- 
ply because  there  is  no  other  court   to  which  an  appeal 
would  lie.      Wliy  should  not  a  court  of  ap[)eal,  of  equal 
dignity  with  the  supreme  courts  of  the  states,  be  equally 
competent   to  hear   and  decide  such    questions?      Such    a 
court  would  secure  to  a  defendant  who  fears  prejudice,  all 
that  he  could  obtain  in  the  courts  of  his  own  state,  viz.,  a 
fair  trial  l)y  an  impartial  tribunal,  and  a  review  by  a  court 
of  great  dignity,  w^hose  jurisdiction  is  solely  an  ai)pellate 
one.      There  was  a  practical  objection  to  establishing  one 
new  court,  that,  if  it  were  to  hold  its  sessions  in  Washington, 
there  would  be  the  loss  of  one  conspicuous  merit  of  the 
Davis  bill — the  convenience  to  suitors.     A  single  court  of 
appeals  sitting  in  Washington  seemed  to  be  generally  repu- 
diated in  the  Saratoga  discussion.     But  there  seems  to  be 
no  reason  why  such  a  court  might  not  hold  its  sessions  once 
a  year  in  each  of  the  four  great  divisions  of  the  Union;  and 
if  desirable  to  increase  the  number  of  places  hereafter,  even 
this  could  be  done;  but  wherever  it  should  sit,  its  decisions 
would  be  those  of  a  single  undivided  court,  without  local 
prejudice,  for  it  w^ould  recognize  no  locality  save  the  whole 
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country.  It  would  not  be  desirable,  however,  that  such  a 
court  should  finally  pass  upon  any  questions  of  federal  law ; 
and  wherever  they  might  arise,  the  Supreme  Court  should 
settle  them.  Such  a  court  might  be  a  court  of  final  appeal 
for  those  cases  brought  before  it,  but  for  the  constitutional 
objection  that  there  vshall  be  "one  Supreme  Court;"  and 
there  must  be  a  right  of  appeal,  but  the  money  limit  may 
be  fixed  so  high  as  practically  to  secure  the  advantage 
sought,  while  still  keeping  Avithin  the  constitutional  pro- 
vision. A  bill  formulating  these  ideas  is  submitted,  with 
the  hope  that  it  may  be  found  to  embody  the  merits  of  the 
courts  of  appeal  suggested  by  Mr.  Davis,  with  the  uniformity 
of  decision  preserved  by  Mr.  Manning. 

There  remained  one  important  and  great  benefit  secured 
by  the  Davis  bill  not  provided  for  by  either  of  the  foregoing 
suggestions:  the  review  of  district  and  circuit  court  judg- 
ments in  cases  under  $5,000  in  amount.  This  we  have 
sought  to  secure  by  the  addition  of  one  circuit  judge  to  each 
circuit,  who  can  share  the  labors  of  the  present  judge,  w^hile 
time  will  be  secured  to  both  of  them  to  sit  with  the  justice 
of  the  Supreme  Court,  or  the  judge  of  a  neighboring  circuit 
court,  and  the  district  judge  as  the  circuit  court  in  banc,  in 
which  there  will  be  always  at  least  two  new  minds  to  con- 
sider the  rulings  of  a  single  judge. 

Richard  Vaux, 
\Vm.  Henry  Rawle, 
Henry  Reed, 
Richard  M.  Cadwalader, 
J.  Edward  Carpenter, 
Frank  P.  Prichard, 
N.  Dubois  Miller, 

Committee. 
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A  Bill  to  Estahluh  a  Court  of  Appeals,  and  to  provide  additional 

Ciradt  Court  Judges. 

Be  it  enacted  by  the  Smiate  and  House  of  Represenintives  of 
the  United  States  of  America  in  ( 'ongress  assembled :  That  there 
shall  be  established  a  court  to  be  called  the  Court  of  Appeals 
of  the  United  States,  which  shall  have  appellate  jurisdiction, 
subject  to  the  provisions  of  this  act,  of  all  cases  arising  in 
the  several  circuit  courts,  where  the  sole  ground  of  juris- 
diction of  tlie  said  circuit  coiirt  was  that  the  controversy 
was  one  between  citizens  of  different  states,  or  between  citi- 
zens of  the  same  state,  claiming  lands  under  grants  of  dif- 
ferent states,  or  between  a  citizen  or  citizens  of  a  state  and 
a  corporation  organized  under  the  laws  of  the  United  States, 
or  between  citizens  of  a  state  an<l  foreign  states,  citizens  or 
subjects.  The  said  Court  of  Appeals  shall  consist  of  one 
chief  justice  and  six  associate  justices,  to  be  appointed  by 
the  President  of  the  United  States,  anv  five  of  whom  shall 
constitute  a  quorum.  The  chief  justice,  or  in  his  absence 
the  justice  pnisent  who  is  senior  in  office  shall  preside; 
between  justices  whose  commissions  bear  the  same  date,  the 
precedence  shall  be  determined  by  lot.  In  the  absence  of 
a  quorum,  the  justice  or  justices  present  shall  adjourn  the 
court  from  day  to  dav  or  without  dav. 

Skction  ±  That  such  Uourt  of  Appeals  shall  be  a  Court 
of  Record,  shall  presiTibe  the  form  and  device  of  its  seal, 
and  apj>oint  a  clerk,  removable  at  its  pleasure,  to  whom  the 
clerks  of  the  several  circuit  courts  shall  act  as  deputies,  and 
each  dei>uty  so  appointed  shall,  in  case  of  the  death  or 
resignation  of  the  clerk,  act  as  clerk  for  his  own  circuit 
until  another  clerk  shall  be  appointed.  The  clerk  shall 
take  the  oath,  and  give  the  bond  with  sureties  prescTibed 
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ty  law  for  clerks  of  district  courts.  Process  shall  run  in  the 
name  of  the  Court  of  Appeals  of  the  United  States,  and  shall 
bear  test  of  the  chief  justice  thereof,  or  when  that  office  is 
vacant,  of  the  a^ssociate  justice  next  in  precedence,  and  shall 
be  under  the  seal  of  the  court,  and  signed  by  the  clerk 
thereof,  or  one  of  his  deputies. 

Section  3.  That  the  marshal  of  the  district  in  which  the 
Court  of  Appeals  is  held,  shall  attend  its  sittings  and  execute 
its  process  to  him  directed,  and  under  the  direction  of  the 
Attorney  General  of  the  United  States,  and  with  liis  ap- 
proval, provide  such  rooms  as  may  be  necessary,  and  pay  all 
incidental  expenses  of  said  court,  including  crier,  bailiffs, 
and  messengers;  Provided^  That  no  building  or  room  shall 
be  rented  or  leased  for  the  use  of  said  court  in  anv  citv 
where  a  building  of  the  United  States  is  situated  which  can 
be  conveniently  used  for  the  purpose ;  And  provided  further ^ 
That  no  lease  of  any  building  or  rooms  for  this  purpose  shall 
be  valid  until  approved  by  the  Attorney  General ;  and  anj^ 
such  lease  shall  be  subject  to  be  terminated  at  any  time  by 
the  Attorney  General  or  by  Congress ;  And  provided  further^ 
That  the  marshal,  crier,  bailiffs,  and  messengers  shall  be 
allowed  the  same  compensation  for  their  services  respect- 
ively as  are  now  allowed  for  similar  services  in  the  circuits 
in  which  they  are  respectively  employed,  and  shall  have  the 
like  remedies  for  collecting  the  same,  but  shall  not  receive 
pay  for  attending  more  than  one  court  the  same  day;  nor 
shall  the  maximum  compensation  of  the  marshal,  includ- 
ing all  his  fees  and  emoluments,  exceed  that  allowed  by 
existing  laws.  The  salary  of  the  clerk  shall  be  $6,000  per 
annum.. 

Section  4.  That  the  appellate  jurisdiction  of  said  court 

shall  be  exercised  on  writ  of  error  or  appeal,  as  the  nature 
21 
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of  tlie  case  may  require.     No  such  appeal  sliall  be  taken  or 
writ  of  error  sued  out  except  within  one  year  after  the  entry 
of  the  order,  di^cree,  or  judgment  souglit  to  be  reviewed : 
Provided,  That  all  citations,  writs  of  error,  appeal  bonds,  or 
other  processes  <«•  papers,  which  under  the  existing  laws  of 
the  irnit<»d  States  are  necessary  toJ>e  signed  or  approved  by 
a  justice  of  the  Suj)remt^  Court  or  a  judge  of  a  circuit  court, 
in  order  to  make  etl'ectual  an  aj)peal  from  the  circuit  court 
to   the   Su|)reme   Court    of  the  Cnited   States,  may,  in  all 
writs  of  error  or  appeal  taken  to  the  Court  of  Appeals  of 
the   Cnited  States  under  this  act,  be  signed   or  ajjjjroved 
by    the  judge   of   the   circuit    court  or  the  justice   of  the 
Suj)reme   court    assigned    thereto,   or   by   a  justice   of    the 
Court  of  Appeals.      U|K)n  such  writ  of  error  or  a{)i)eal  the 
court    shall   review  sUch   t>rder,  judgment,  or   decree,  and 
mav  affirm,  modifv,  or  reverse  the  same,  or  mav  make  such 
order,  or  may  ren<ler  such  judgment  or  such  decree  as  the 
circuit  court  should  have  made  or  rendered,  or  mav  order  a 
new   trial   or  other  j)roceedings  to  be  had  in  that  court. 
Where,  upon  a  hearing  in  equity  in  a  circuit  court,  an  in- 
junction shall  be  <i:rante(l  or  continued  bv  an  interlocutorv 
order  or  decree,  in  a  cause  in  which  an  ap{>eal  from  a  final 
decree  could  be  taken  under  the  provisions  of  this  act  to  the 
Court  of  Appeals,  an  appeal  may  be  taken  from  such  inter- 
locutory order  or  decree  granting  or  continuing  such  injunc- 
tion to  the  Court   of  Aj>peals,  provided  the  same  is  taken 
within  tliirtv  davs  fnun  the  entrv  of  such  order  or  decree. 
Th(^  proceedings  in  other  resj)ects  in  the  court  below  shall 
not  be  stayed  during  the  pendency  of  such  appeal.     UjKai 
such  appeal,  the  Court  of  Appeals  may  affirm,  modify,  or 
reverse  such  order  or  decree,  and  shall  direct  such  proci^tnl- 
ings  to  be  had  in  the  court  below  as  the  justice  of  the  case 
may   HMjuire.      The  said   court   shall   have   power  to   issue 
writs  of  error,  mandamus,  scire  facias,  habeas  corpus,  and  all 
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other  writ««  which  may  be  necessary  or  proper  to  the  exer- 
cise of  its  jurisdiction,  and  agreeable  to  the  principles  and 
usages  of  law  and  the  practice  of  the  circuit  courts  of  the 
United  States.  All  provisions  of  law  now  in  force,  pre- 
scribing the  ciis(\'^  in  which  appeals  may  be  taken  or  writs 
of  error  sued  out  for  the  review  by  the  Supreme  Court  of 
the  final  judgment  or  decree  of  the  circuit  court  shall,  ex- 
cei)t  as  modified  by  this  act,  apply  to  an  appeal  taken  or  a 
writ  of  error  sued  out  under  this  section ;  and  the  manner 
of  taking  such  apjjeal  or  suing  out  such  writ  of  error,  or  of 
staying  proceedings  in  the  inferior  court,  shall  be  governed 
by  the  laws  now  in  force  touching  appeals  from  the  circuit 
court  to  the  Supreme  Court,  and  writs  of  error  from  the 
Supreme  Court  to  the  circuit  court,  subject  to  the  provisions 
of  this  section  as  to  the  time  of  taking  such  appeal  or  suing 
out  such  writ  of  error.  The  Court  of  Appeals  may  also 
establish  such  rules,  not  inconsistent  with  law  or  the  rules 
established  by  the  Supreme  Court,  as  it  may  deem  necessary 
for  the  practice  of  said  court. 

Section  5.  That  all  aj)i)eals  and  writs  of  error  taken, 
allowed,  or  sued  out  ui)on  or  from  any  judgments  or  decrees 
of  the   circuit   court,  after   the  day  of  ,  IS     , 

shall  be  taken,  allowed,  or  sued  out  under  and  according 
to  the  provisions  of  this  act,  so  ftlr  as  it  modifies  the  ex- 
isting law,  and   not  otherwise. 

Skction  (>.  That  a  session  of  the  said  Court  of  Appeals 
sliall  be  held  once  in  each  year  in  each  of  the  following 
cities,  viz.:  in  the  citv  of  New  York,  in  the  citv  of  New 
Orleans,  in  the  city  of  Chicago,  and  in  the  city  of  San  Fran- 
cisco. There  shall  be  in  each  vear  four  terms,  to  which  all 
WTits  of  error  and  appeals  shall  be  returnable,  viz.:  the  first 
Mondays  of  January,  April,  July,  and  October.     The  court 
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hIihII  apjMirtioii  the  judicial   districts  of  the  United  State's 
into  four  divisions,  and  may  from   time  to  time,  in  tlieir 
dincretion,  change  and  transfer  any  district  from  one  divis- 
ion to  another.     Apjxials  and  writs  of  error  taken  in  cases 
<h'ci(h»<l   in  districts  composing  the  first  division  sliall    l>e 
h<?ard  at   New  York;  those  in  cases  decided  in  tlie  second 
divisi(»n,  at  ('hicago;   those  in   cases  decided  in  the  tliinl 
division/at  New  Orleans;  and  those  in  cases  decided  in  tlie 
foiu'th  division,  at   San   Francisco.     The  Court  of  Appeals 
shall,  on  the  day  of  ISS  .  meet  in  the  citv  of  New  York, 

and  orpini/.e  and  make  such  rules  for  tlie  holding  of  sessions 
lor  hearing  cases  as  shall  be  most  expedient  for  tlie  dispatch 
of  business  and  the  convenience  of  suitors. 

Skction  7.  That  the  decision  of  the  Court  of  Apj>eals 
upon  (juestions  of  fact,  shall  in  all  causes  be  linal  and  con- 
clusive, except  as  otherwise  provided  in  this  station;  the 
facts  to  be  fouml,  if  si)ecially  reipiested  by  either  party,  but 
a  review  \\\k)U  the  hiw  may  be  had  upon  writ  of  error,  or 
appeal  in  the  nuinnor  now  provided  by  law  to  the  Supreme 
Court  of  the  United  States,  from  every  final  judgment  or 
decriH'  of  the  Court  of  Appeals,  where  the  matter  in  contro- 
versy exceeds  the  sum  or  value  of  5^20,000,  exclusive  of 
costs,  or  where  the  adjudication  involves  a  question  arising 
in  the  progress  of  the  cause  upon  the  ccmstruction  of  the 
Constitution,  or  the  construction  or  validity  of  a  treaty  or  a 
law  of  the  United  States;  but  in  the  last  mentioned  case  the 
Court  i>f  Appeals  shall  state  the  question  arising  upon  the 
eonstrui'tion  of  the  Constitution,  or  the  construction  or  the 
validity  of  such  treaty  or  law,  and  such  question  only  shall 
be  certitied  to  and  tinally  det*ided  by  the  Supreme  Court; 
and  its  decision  theivon  shall  be  enforced  in  like  manner 
as  is  now  pnnided  by  law  in  cases  where  a  question  is  eer- 
titioil  to  the  Supreme  Court,  upon  which  the  judges  of  a 
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circuit  court  are  divided  in  opinion.  Such  writ  of  error  or 
appeal  shall  be  sued  out  or  taken  within  one  year  after  the 
entry  of  judgment,  or  the  decree  sought  to  be  reviewed. 
The  Supreme  Court  may  affirm,  modify,  or  reverse  the  judg- 
ment or  decree  brought  before  it  for  review,  or  may  direct  a 
judgment  or  decree  to  be  rendered,  or  such  further  proceed- 
ings to  be  had  as  the  justice  of  the  case  may  require.  The 
judgment  or  decree  shall  be  remitted  to  the  proper  circuit 
court  to  be  enforced  according  to  law.  If,  within  a  year 
after  the  entry  of  the  judgment  or  the  decree  sought  to  be 
reversed,  any  party  shall  die,  the  personal  representative  or 
heir,  as  the  case  may  require,  may,  within  one  year  next 
after  the  proof  of  the  will  or  appointment  of  the  adminis- 
trator, or  within  one  year  next  after  the  death  of  the  ances- 
tor,  in  the  ca«^e  of  an  heir,  sue  out  or  be  made  a  party  to  a 
writ  of  error,  or  take  an  appeal,  or  be  made  a  party  thereto, 
without  reviving  the  judgment  or  decree  in  the  court  in 
which  the  same  was  entered. 

Section  8.  That  in  all  cases  not  involving  a  ciucstion 
upon  the  construction  of  the  Constitution  of  the  United 
States,  or  the  construction  or  vaHdity  of  a  treaty  or  a  law 
of  the  United  States,  a  writ  of  error  or  appeal  may  be  taken 
from  the  Supreme  Court  of  a  territory  to  the  Court  of  Ap- 
peals of  the  United  States  and  to  that  court  only.  Appeals 
taken  and  writs  of  error  sued  out  from  a  decree  or  a  judg- 
ment of  the  Supreme  Court  of  any  territory  to  the  Court  of 
Appeals  of  the  United  States  shall  be  heard  in  such  divisions 
as  shall  be  previously  designated  by  general  order  of  the 
said  Court  of  Appeals. 

Section  9.  That  any  defendant  in  a  suit  at  law  or  equity 
in  any  court  of  the  United  States  may  plead  or  excei)t  to  the 
jurisdiction  of  the  court  at  the  same  time  that  he  pleads  or 
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answcTs  to  the  merits,  and  if  said  plea  or  exception  be  over- 
ruled or  de(dded  against  him,  he  shall  nevertheless  be  en- 
title<l  to  defend  on  the  merits  as  if  said  plea  had  not  been 
filcnl  oi'  said  exception  taken. 

Skction  10.  That  there  shall  be  appointed  for  the  said 
Court  of  Appeals,  by  the  President  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  Senate,  one  chief 
justice*  and  six  associate  justices,  who  shall  have  the  powers 
and  jurisdiction  and  shall  [)erform  the  duties  provided  for 
th(»ni  in  this  act.  The  chief  justice  shall  receive  a  salary  of 
$S,r)()()  per  annum,  and  each  of  the  justices  a  salary  of  $8,000 
p(*r  aw  num.  Thej'  shall  hold  office  during  life  or  good  be- 
havior, and  on  resignation  shall  be  entitled  to  their  salaries 
under  the  conditions  provided  in  Section  714  of  the  Revised 
Stilt  utcs. 

Skction  11.  That  any  judge  who,  in  pursuance  of  the  pro- 
visions of  this  act,  shall  attend  the  Court  of  Appeals  held  at 
any  place  other  than  where  he  resides,  shall,  upon  his  writ- 
ten certiKcate,  be  paid  by  the  marshal  of  the  district  in 
which  the  court  shall  be  held,  his  reasonable  expen.^es  for 
travel  and  attendance,  not  to  exceed  ten  dollars  per  day, 
and  such  j)ayment  shall  be  allowed  the  marshal  in  the 
settlement  of  his  acccmnts  with  the  United  States. 

Skction  12.  That  all  writs  of  error  and  appeals  now  pend- 
ing in  the  Supreme  Court  of  the  United  States,  which,  had 
this  act  been  in  force  at  the  time  when  such  wTits  of  error 
or  a[)peals  were  taken,  would  liave  been  taken  to  the  Court* 
of  .Vpj)eals  and  not  to  the  Supreme  Court,  shall,  on  the 
application  of  counsel  for  either  side,  or  when  reached  for 
hearing  on  the  doikct  of  the  Supreme  Court,  be  transferred 
tVoiii  the  Supreme  Court  to  the  Court  of  Appeals,  and  shall 
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be  assigned  for  hearing  in  whichever  of.  the  four  divisions 
shall  be  designated  by  the  Court  of  Appeals  in  accordance 
with  its  rules,  and  shall  take  their  position  on  tlie  calendar 
for  argument  in  the  order  in  which  tlicy  shall  be  removed 
to  the  Court  of  Appeals. 

Section  1^1  That  there  shall  he  appointed  for  each  judi- 
cial circuit  of  the  United  States,  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the 
Senate,  one  additional  circuit  judge,  who  shall  have  the 
same  powers  and  jurisdiction,  and  shall  i)erform  the  same 
duties,  and  be  entitled  to  the  same  compensation  as  the 
circuit  judge  appointed  under  existing  laws. 

Section  14.  That  where  a  final  decree  or  judgment  is 
sought,  either  upon  hearing  in  equity  or  upon  the  adjudi- 
cation of  an  issue  of  law,  as  in  a  demurrer  or  the  like,  and 
in  every  case  of  writ  of  error,  appeal,  exception,  motion, 
rule,  or  other  proceeding  at  law  or  in  equity  designed,  as 
allowed  by  existing  law,  to  obtain  a  review  of  any  decree, 
judgment,  fniding,  or  ruling  of  any  judge  of  the  circuit  or 
of  the  district  court,  or  of  any  master,  auditor,  referee,  arbi- 
trator, commissioner,  or  other  person  exercising  judicial  or 
qufisi  judicial  functi(ms,  the  circuit  court  of  every  judicial 
circuit  of  the  United  States  shall  be  comjKifccd  of  the  justice 
of  the  Supreme  Court  of  the  United  States  assigned  to  such 
circuit,  the  two  circuit  judges  thereof,  and  the  district  judge 
in  whose  district  such  circuit  court  may  be  holding  its 
session.  The  quorum  of  such  circuit  court  shall  consist  of 
at  least  three  members  thereof. 

Section  15.  That  when,  because  of  disability,  or  for  any 
other  reason,  any  one  or  more  of  tlie  judges  above  described 
shall  fail  to  attend  any  sitting  of  such  circuit  court,  his  or 
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their  places  shall  be  supplied  by  one  or  more  circuit  judges 
belonging  to  the  circuits  adjacent  to  the  circuit  of  such  cir- 
cuit court,  who  shall  in  ever}^  year  be  designated  to  the 
number  of  four  or  more  for  this  purpose,  and  in  a  certain 
order,  by  the  Supreme  Court  of  the  United  States.  It  shall 
be  the  duty  of  such  judge  or  judges  to  attend  such  circuit 
court  upon  being  notified  by  the  other  judges  of  the  latter 
court  of  tlie  necessity  of  their  presence  to  constitute  the 
quorum  required  by  this  act. 

■ 

Section  16.  That  in  no  case,  except  rules  for  new  trials  or 
motions  for  such  rules,  and  rules  to  take  off  non-suits,  shall 
the  judge,  from  or  to  whose  decision  or  ruling  an  appeal, 
writ  of  error,  exception,  or  other-  proceeding,  designed  ta 
obtain  a  review  thereof,  has  been  taken,  participate  in  the 
decision  upon  such  appeal,  or  other  like  proceeding. 

Section  17.  That  all  aot.s  and  parts  of  acts  inconsistent 
herewith  are  hereby  repealed. 


A  Bill  to  amend  the  Act  of  Congress  of  March  3,  1875,  entiiled 
''  An  Act  to  determine  the  juHsdidion  of  Circuit  Courts  of 
the  United  States,  and  to  regidate  the  removal  of  causes  from, 
state  courts  and  for  other  purposes^^  and  to  repeal  sections 
639  and  640  of  the  Revised  StaiiUes  of  the  United  States. 

m 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  Amei^ca  in  Congress  assembled :  That  the 
second  section  of  the  act  of  Congress,  entitled  "An  Act  to- 
determine  the  jurisdiction  of  circuit  courts  of  the  United 
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States,  and  to  regulate  the  removal  of  causes  from  state 
courts,  and  for  other  purpos(»s,"  approved  March  3,  1875,  be 
and  the  same  is  hereby  amended  so  that  the  same  shall  read 
as  follows : 

"Section  2.  That  in  any  suit  of  a  civil  nature,  at  law  or 
in  equity,  now  pending  or  hereafter  brought  in  any  state 
court,  when  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500,  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states,  or  a  controversy 
between  citizens  of  the  same  state,  claiming  lands  under 
grants  of  different  states;  or  a  controversy  between  a  citizen 
or  citizens  of  a  state  and  a  corporation  organized  under  the 
laws  of  the  United  States;  or  a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens  or  subjects,  the  defend- 
ant or  any  one  of  the  defendants  in  such  controversy  being 
an  alien  or  a  citizen  of  another  state  than  that  in  which  the 
suit  is  brought,  may  remove  said  suit  into  the  Circuit  Court 
of  the  United  States  for  the  proper  district;  and  where  the 
controversy  is  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  sUites,  either  party  may  re- 
move said  suit  into  the  Circuit  Court  of  the  Uniteil  States 
for  the  proper  district.  And  when,  in  any  suit  mentioned 
in  this  section,  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them,  then  either  one  or  more  of  the 
defendants  actually  ititerested  in  such  controversy  may  re- 
move said  suit  into  the  Circuit  (Jourt  of  the  United  Stiites 
for  the  proper  district ;  Provided^  That  before  or  at  the  time 
of  filing  the  petition  for  removal  in  any  of  the  above  cases, 
the  petitioner  makes  and  files  in  said  state  court  an  affidavit 
stating  that  he  has  reason  to  believe,  and  does  believe,  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  ob- 
tain justice  in  such  state  court" 
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I^ovidedj  that  nothing  herein  contained  shall  affect  any 
suit  already  removed  to  a  Circuit  Court  .of  the  United  States. 

Skctiox  3.  That  sections  ()39  and  640  of  the  Revised 
Statutes  of  the  United  States  be,  and  the  same  are  hereby 
repealed. 


obitOaries. 


ILLINOIS. 


THOMAS   IIOYNE. 

Thomas  Hoyne  was  born  in  New  York  City,  ]^>bruarv 
11,  1817.  He  was  a  .son  of  Irish  parent^  who  had  been 
compelled  to  emigrate  in  1815,  in  consecjuencc  of  trouble 
in  which  his  father  had  become  involved  witli  the  English 
government.  His  father  died  in  1820,  and  his.  motluT 
within  the  following  year.  lie  was  the  eldest  of  seven 
children.  Thus  left  j)()or  and  unfriended,  he  became  an 
apprentice  to  a  manufacturer  of  fancy  goods,  and  worked  in 
that  capacity  for  four  years.  In  the  meantime  he  jnirsued 
his  studies,  and  in  LS;};")  became  a  clerk  in  a  large  jobbing 
house.  He  soon  after  became  a  law  student  in  the  office 
of  Hon.  John  Brinkerhoff.  In  the  sunmier  of  LSoT  hc^  re- 
moved to  Chicago,  at  the  instance  of  his  friend  (leorge 
Majiierre,  who  was  then  clerk  of  the  circuit  court  of  which 
he  afterwards  became  judge.  In  his  early  life  Mr.  Hoyne 
took  an  active  part  in  literary  matters.  Soon  after  his 
removal  to  Chicago  he  taught  in  one  of  the  public  schools. 
He  completed  his  legal  studies  in  the  office  of  the  Hon. 
John  Y.  Scammon,  and  was  admitted  to  practice  in  the 
fall  of  1830.  In  184*}  he  removed  t/)  (Jalena,  Illinois,  where 
he  pursued  the  practice  of  the  law  for  two  years,  after  which 
he  returned  to  Chicago,  where  he  continued  to  reside  until 
the  time  of  his  death.      lu    1847   he   was  elected    Probate 
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Judge  of  Gook  County.  At  the  expiration  of  his  term  of 
office  he  formed  a  partnership  with  Mark  Skinner,  which 
continued  until  the  former  was  elected  Circuit  Judge  in 
1851. 

Mr.  Hoyne  wa«  a  Democrat  in  politics,  and  took  an  active 
interest  in  political  affairs.  It  may  be  truly  said  of  him 
that  he  was  a  thoroughly  honest,  bold,  and  uncompromising 
politician.  He  would  resist  what  he  believed  to  be  a  wrong 
in  his  own  party,  as  quickly  and  as  vigorously  as  he  would 
assail  what  he  ri^arded  as  an  errOr  in  the  opposing  organ- 
ization. He  advocated  the  Mexican  War,  became  a  Free- 
soiler  in  1S48,  and  supported  Van  Buren  and  Adams  as  a 
presidential  elector.  Mr.  Hoyne  was  appointed  United 
States  District  Attoriiev  for  Illinois  by  President  Pierce  in 
1853.  He  was  a  warm  supporter  of  Judge  Douglas  until 
1850,  when  he  opposed  the  great  Illinois  senator,  and 
supported  the  policy  of  President  Buchanan.  In  1859, 
Mr.  Hovne  was  nia<le  Marshal  for  the  Northern  District  of 
Illinois,  and  in  18()()  superintended  the  taking  of  the  United 
States  census  for  the  Northern  District  of  Illinois. 

Mr.  Hovne  was  one  of  the  founders  of  the  ITniversity  of 
Chicago  in  1857,  and  during  its  whole  existence  to  the  time 
of  his  death  rendered  in  its  behalf  a  most  important  and 
conspicuous  scTvice.  The  Hoyne  Professorship  of  Inter- 
national and  Constitutional  Law  was  created  in  his  honor, 
and  he  received  from  the  University  the  degree  of  Doctor 
of  Laws.  He  also  made  liberal  pecuniary  contributions 
to  the  institution,  .and  the  success  of  the  Chicago  Astro- 
nomical Society  connected  with  it  was  largely  due  to  his 
personal  eflbrts.  He  also  took  a  leading  part  in  estabUsh- 
ing  the  (-hicago  Free  Public  Library,  and  was  also  one  of 
the  originators  of  the  Chicago  Bar  Association. 

In  all  public  positions,  and  throughout -his  professional 
and  his  private  life,  Thomas  Hoyne  was  distinguished  by 
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independence  and  courage,  vigorous  ability,  and  zealous 
devotion  to  whatever  cause  he  espoused,  a  keen  sense  of 
honor,  and  an  aggressive  integrity.  In  his  profession  of  the 
law  lie  held  for  many  years  a  prominent  and  honorable 
position.  His  business  qualifications  were  exceptionally 
good,  and  he  managed  his  own  affairs  and  the  interests 
committed  to  his  charge  w-ith  marked  succc>ss. 

He  was  married  in  1840  to  Leonora  M.  Temple,  daughter 
of  the  late  John  T.  Temple,  M.  D.  Seven  children  blessed 
this  union,  of  whom  the  eldest.  Temple  S.,  is  a  professor  in 
Hahnemann  Medical  College,  and  the  second,  Thomas  M., 
a  member  of  his  father^s  firm.  Thomas  Hovne  was  killed 
in  a  railroad  accident  at  Carlton,  New  York,  July  27,  1883. 

The  limits  of  this  sketch  forbid  further  detail.  Were  it 
not  so,  many  pages  might  eiisily  be  filled  with  interesting 
incidents  and  characteristics  calculated  to  increa.se  our  re- 
spect for  the  man  and  the  profession  to  which  his  life  was 
chieHv  devoted. 


MARYLAND. 


LAWRENCE  L.  CONRAD. 

Lawrence  Lewis  Conrad,  of  Baltimore,  was  born  in  Pass 
Christian,  Mississippi,  and  died  in  Baltimore  County,  August 
7,  1883,  in  the  forty-third  year  of  his  age.  He  was  the  son 
of  the  late  Charles  M.  Conrad,  of  Louisiana,  Secretary  of 
War  under  President  Fillmore,  and  his  mother  was  a 
daughter  of  Lawrence  Lewis  and  grand-niece  of  General 
George  Washington.  The  deceased  was  a  graduate  of  the 
universities  of  Virginia  and  Louisiana,  from  which  latter 
institution  he  received  his  degree  of  LL.B.  At  the  be- 
ginning of  the  late  war  he  was  in  service  in  Virginia,  but 
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he  was  soon  ordered  to  Louisiana,  where  he  was  assigned  to 
tlie  staff  of  Lieut,  (icneral  Huckner,  witli  wlioni  he  continued 
until  the  war  euiled.  He  then  began  the  practice  of  his 
profession  in  New  ( )rleans,  hut  in  Ksr)<S  he  moved  to  lialti- 
niore,  where  he  .•^oon  attained  an  enviable  position  at  the 
bar.  lie  was  a  num  of  great  personaf  attractions,  of  high 
professional  and  literary  attainments,  of  indomitable  courage 
and  perseverance,  and  commanded  and  deserve<l  the  entire 
confidence  of  a  large  and  rapidly  increasing  circle  o^*  clients 
and  friends.  He  never  held  any  political  office,  but  took  an 
active  interest  and  part  in  every  measure  for  the  good  of  the 
citv  and  state  where  he  ha<l  made  his  home. 


MICHIGAN 


DAVID    DARWIN    liriUIlOS. 

D.  Darwin  Hughes  was  born  in  Camillus,  N.  Y.,  February 
1,  1S2:^,  and  (lie<l  at  (hand  Rapids,  Michigan,  July  12,  1SS:J. 
He  was  of  Welsh  descent,  the  American  ancestor  having 
settled  at  East  Haven,  Conn.,  in  1748.  His  father,  llenrv 
Hughes,  removed  with  his  family  to  Katon  County,  Mich.,  in 
1S40,  of  which  countv  he  was  made  denutv  clerk  in  1S4± 
He  entered  regularly  upon  the  study  of  the  law  in  1844:  was 
admitted  to' the  bar  in  IMC);  became  law  partner  of  Isiiae 
K.  CJarv,  at  Mar>liall,  Mich.,  in  ISoL  and  <m  Mr.  (Jarv's 
death  in  IS.")!,  a>sotiat(Hl  Mr.  Justin  D.  Wolley  with  him, 
and  tlieii*  co-partnershii)  continued  until  1S71.  By  this  time 
Ml*.  Hughes  had  brcome  the  leader  of  the  bar  in  Western 
Micliigan.  an<l  was  esteemed  one  of  the  abh'st  and  most  suc- 
ces>ful  udvocates  in  the  Northwest.  The  (irand  Kaj)ids  and 
Indiana  Kaihoad  (\)m|)any  invited  him  to  become  its  general 
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counsel,  and  he  removed  to  (Jrand  Rapids  for  the  i)uri)(»se, 
taking  with  him  Thomas  J.  O'Brien  as  partner.  Soon  after- 
wards Mitchell  J.  Smiley  was  received  into  the  j>artn(Tship, 
and  the  firm  of  Hughes,  O'Brien  &  Smiley  transacted  a  large 
and  very  successful  business  until  1882,  when  Mr.  O'Jkien 
retired,  and  two  sons  of  Mr.  Hughes — 1).  Darwin,  Jr.,  and 
Walter — were  admitted  to  a  share  in  the  busin(*ss.  Bv  this 
time  })rem()nitions  of  wliat  proved  a  mortal  disease  of  the 
heart  had  been  observed,  and  the  best  medical  aid  was  re- 
sorted to,  but  without  avail.  Mr.  Hughes  leaves  a  widow 
and  five  children,  having  lost  two  children  in  infancy. 

The  onlv  offices  held  bv  Mr.  Hutrhes  were  U.  S.  Commis- 
sioner  for  a  short  time,  Prosecuting  Attorney  for.  four  years 
in  his  early  practice,  and  Mayor  of  the  city  of  Marshall  for ' 
one  term.  He  was  in  politics  a  Democrat,  and  his  party, 
then  in  a  hopeless  minority,  several  times  made  use  of  his 
name  as  a  candidate  for  important  offices,  voting  for  him 
twice  for  (  ongress  and  twice  for  Justice  of  the  Supreme 
Court;  but  he  wa^  very  little  of  a  partisan,  and  seemed  to 
have  little  or  no  desire  for  pfficial  honors.  He  was  tendered 
the  command  of  a  regiment  during  the  Civil  War,  but  de- 
clined it,  though  he  gave  active  support  to  the  government 
at  all  times. 

The  true  field  for  the  intellectual  activity  of  Mr.  Hughes 
was  no  doubt  the  bar.  He  had  great  logic^al  [towers,  quick 
perceptions,  and  a  fine  command  of  language:  he  wa.s  agree- 
able in  j)erson  ai\d  address;  he  had  a  keen  sense  of  right  and 
wrong,  and  that  candor  and  frankness  that  always  challenged 
and  secured  the  confidence  of  the  court  and  the  respect  of 
opponents.  His  addresses  Avere  characterized  by  simplicity 
and  eaniestni'ss,  and  were  e(pialh'  ])owerful,  whether  direct(Ml 
to  the  fact'^  of  his  case  or  to  the  law. 

Some  few  of  the  cases  with  which  he  was  connecte<l  mav 
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be  mentioned,  because  they  had  in  his  own  state  unusual 


:}4n  AMERICAN*   BAR  ASHOCIATIOX. 

iini)ortaiK-e.  Ono  of  those  was  The  People  vs.  The  Town- 
ship Board  of  Salem,  reported  in  20  Mich.  452.  The  caise 
involved  the  constitutional  power  of  the  municipalities  of 
the  state  to  loan  their  credit  to  railroads.  The  township,  under 
legislative  permission,  had  vote<l  railroad  aid,  and  the  town- 
shi[)  board  refused  to  obey  the  vote,  and  issue  bonds.  Mr. 
Hughes  applied  to  the  Suj)reme  Court  for  a  mandamus,  and 
argued  the  application  with  great  iK)wer,  but  was  unsuccess- 
ful. The  court  held  the  legislation  unwarranted,  and  the  busi- 
ness of  voting  aid  to  railroads  came  to  an  end.  It  niav  be 
mentioned,  however,  that  bonds  which  had  been  })reviously 
issued  and  sold  were  recognized  and  enforced,  and  with 
this  out<*ome  Mr.  Hughes  was  content.  Another  notable 
Ciise  was  Stuart  vs.  Kalamazoo,  reported  in  30  Mich.  (U^ 
The  case  involved  the  power  of  the  municipalities  to  pro- 
vide for  giving  classical  education  in  the  public  schools  of 
the  state  which  are  supported  by  taxation.  Mr.  Hughes 
appeared  for  the  schools,  and  the  favorable  judgment  secured 
has  been  a  landmark  in  the  educational  historv  of  the  state 
since  its  rendition.  Another  case  worthy  of  mention  was 
Newcomer  vs.  Van  Dusen,  reported  in  40  Mich.  ^)0.  The 
leading  question  in  the  case  was  whether  the  superintendent 
of  a  state  asylum  for  tlie  insane  was  liable  for  false  impris- 
onment for  the  reception  and  detention,  in  good  faith  and 
by  mere  error  in  judgment,  of  a  person  (committed  to  him 
by  relatives  as  insane,  but  who  proved  not  to  be  .<^o.  In  this 
case,  unfortunately,  the  court  was  unable  to  agree  upon  a 
conclusion.  Mr.  Hughes  defended  the  superintendent  with 
great  fidelity  and  earnestness,  believing  that  without  a  favor- 
able result  it  was  impossible  to  give  either  him  or  the  asylum 
due  protection. 

Mr.  Hughes  was  familiar  with  the  natural  history  of  the 
Northwest,  and  at  one  time  wrote  and  published  valuable 
papers  on  ornithology. 
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NEW  YORK. 


EDGAR  S.  VAX  WINKLE. 

Edgar  S.  Van  Winkle,  a  son  of  Peter  Van  Winkle,  an  old 
New  York  merchant,  was  born  in  New  York  City,  August 
3,  1810.  His  mother  was  a  daughter  of  (leneral  Abraham 
Godwin,  of  New  Jersey,  an  officer  in  the  Revolutionary  - 
armv.  He  finished  his  classical  studios  at  Nassau  Hall 
Academy  at  the  age  of  fourteen,  and  then  commenced  the 
study  of  the  law  in  the  office  of  John  P.  Jackson,  an  emi- 
nent lawyer  and  gentleman  of  Newark.  After  pursuing  the 
study  of  the  law  for  several  veal's  in  Newark,  Mr.  Van 
Winkle  removed  to  the  citv  of  New  York,  and  entered  the 
office  of  William  Slosson,  Es(|.,  who  was  then  an  eminent 
member  of  the  New  York  bar,  with  whom  he  continued 
until  his  admission  to  the  bar  in  1831. 

From  the  time  he  was  admitted  to  the  bar  till  shortly 
before  his  death,  on  December  9,  1882,  a  period  of  over  fifty 
years,  Mr.  Van  Winkle  was  actively  engaged  in  the  practice 
of  his  profession  as  a  lawyer  in  his  native  city,  New  York. 
He  had  the  entire  confidence  and  respect  of  all  his  clients, 
and  to  a  remarkable  degree  retained  their  patronage  for 
many  years;  and  frequently,  upon  the  death  of  clients,  their 
children  became  his  clients  in  their  parents^  places. 

No  lawyer  could  have  more  profound  respect  for  the 
judicial  office  than  was  possessed  by  Mr.  Van  Winkle,  and 
it  may  safely  be  said  of  him  that  when  defeated  in  a  cause, 
he  was  never  known  to  express  to  client,  friend,  or  to  any 
one,  any  disrespect,  or  to  utter,  an  unkind  remark  against  a 
judge  who  may  have  decided  against  him. 

One  reason  why  he  was  able  to  accomplish  so  much  in 
his  profession,  and  always  to  be  serene,  unruffled,  deliberate, 
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and  clear-minded,  was  that  he  never  allowed  himself  to  be 
unnecessarily  anxious  or  worried  about  results,  but  believed 
that  when  he  had  cari^fully  prepared  himself  for  the  trial  or 
argument  of  a  cause,  and  had  faithfully  and  to  the  best  of 
his  ability  presented  his  dient^s  interests  to  the  court  or 
jury,  his  duty  was  in  a  ^reat  measure  (*n<led,  and  the  re- 
S|)onsibility  for  the  result  to  be  reache<l  rested  upon  the 
tribunal. 

It  has  been  well  said,  in  the  memorial  of  Mr.  Van  Winkle 
which  was  prepared  for  the  New  York  Bar  Association,  by 
his  intimate  and  life-long  friend,  Hon.  lienjaniin  D.  Silli- 
man,  **  It  is  not  extravagant  to  say  of  him  that  he  was  a 
model  lawyer.  He  had  a  remarkable ' career,  alike  in  its 
duration  and  its  success.  His  close  attention  to  his  studies 
and  his  dutit^s  was  soon  rewarded  bj'  a  large  clientage  and 
full  practice.  Early  and  always  an  untiring  student,  he 
became  ipaster  of  the  general  principles  of  jurisprudence, 
and  CvSpecially  familiar  with  that  relating  to  trusts,  wills, 
real  estate,  and  commercial  law.'' 

p]ndowed  by  nature  with  rare  j>ower  of  concentrated  and 
continuous  thought,  and  with  a  sedate  but  active  mind  and 
strong  good  sense,  he  gave  to  every  case,  in  which  he  was 
engaged,  patient  and  thorough  investigation  and  thouglit, 
and  his  cool,  clear  conclusions  and  judgment  had  as  nearly 
the  certainty  of  mathematics  as  pertains  to  the  solution  of 
questions  of  law.  Such  was  the  character  of  his  mind  that, 
in  every  cas(^  submitted  to  him,  he  sought  for  the  intrinsic 
right  rather  than  to  discover  whether,  because  of  some  par- 
ticular decision,  his  client's  case  could  possibly,  right  or 
wrong,  be  sustained.  If  it  were  not  clearly  tenable,  he  ad- 
vised, and  in  most  easels  secured,  reasonable  and  proper 
adjustments  and  settlements.  Had  it  not  been,  as  it  was 
absolutely  with  him,  a  matter  of  principle  to  take  this 
course,  it  .would  have  been  wise  as  a  matter  of  policy;  for 
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where  he  did  proceed  with  litigation,  there  was  a  presump- 
tion that  the  right  was  on  the  side  he  advocated,  and  courts 
and  juries  would  feel  that  it  had  the  sanction  of  his  judg- 
ment and  convictions.  One  of  his  most  marked  traits  was 
his  imperturbable  coolnass  and  self-possession.  Though 
quick  and  sensitive,  he  was  never  flurried,  and  his  even 
balance  and  judgment  were  never  more  conspicuous  than 
in  emergencies. 

No  man  in  the  j>i;ofession  had  a  more  affirmative  charac- 
t-er  for  truth,  integrity,  and  honor  (if  we  may  use  a  phrase  so 
tautologous),  or  had  more  fully  the  respect  and  confidence 
and  warm  personal  regard  of  the  courts,  his  brethren  of  the 
bar,  and  of  those  whose  interest-s  were  intrusted  to  him. 
Invariably  dignified,  he  was  courteous  toward  all,  and  no- 
)x)dy  could  be  otherwise  toward  liim.  Such  was  his  personal 
and  professional  sta,n(ling,  that  when  Daniel  Webster,  some 
forty  years  ago,  determined  to  remove  to  New  York  and 
practise  law  there,  Mr.  Van  Winkle  was  selected  as  his  as- 
sociate, and  continued  in  partnership  with  him  during  his 
residence  there,  and  until  public  affairs  called  him  to  a 
different  sphere. 

The  high  repute  of  Mr.  Van  Winkle's  office  attracted  to 
it  as  students  many  young  gentlemen  preparing  for  the 
profession,  and  among  its  graduates  are  numbers  since 
distinguished  at  the  bar,  in  public  life,  and  as  men  of 
letters. 

Mr.  Van  Winkle  was  one  of  the  founders  and  the  first 
Vice-President  of  the  New  York  Bar  Association,  and,  as 
we  all  know,  one  of  its  most  valuable  members,  taking, 
until  his  health  became  impaired,  an  active  and  import- 
ant jiart  in  its  affairs  and  proceedings. 

As  a  companion  he  was  indeed  delightful,  and  as  a  friend, 
no  man  was  ever  more  faithful  or  affectionate.  Intrinsic 
excellence  marked  every  phase  of  his  character.     He  was 
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not  a  man  of  professioiK*^ — ^a  surface  man — but  siiuierity  aul 
trutli  wert»  the  law  of  his  nature.  His  warm  and  hone^i 
heart  knew  no  ^uilo.  He  wa^  *j:enial,  refined,  iiml  cM^nlial: 
aboun<le(l  in  wit  and  humor,  and  goodfellowship,  while  hi- 
stores  of  knowle<l^e  were  so  rich  and  so  varied  that  lii- 
conversation  was  alwavs  attractive  and  instructive. 

In  l)ecend)er.  1.S78.  his  health  ji:ave  way,  and  wa^  never 
fully  restored,  though  he  was  able,  until  within  the  year 
prei:edin^  his  death,  to  participate  in  the  busiiu*ss  of  his 
office.  During  the  la,^t  year  he  became  gradually  weaker, 
and  at  length,  without  pain  or  agitation,  surroundcKl  hy  his 
family  and  frien<ls,  pa-ssinl  gently  to  his  rest.  Such  had 
been  his  pure  and  useful  and  upright  life,  and  such  his 
religious  faith,  that  he  a{)])roached  the  grave  without  fear. 

He  leaves  beliind  him  the  record  of  his  well-spent  years: 
his  ^(Mid  example  and  lion<»re<l  name,  and  an  ever-abiding 
place  in  the  liearts  of  those  who  love  an<l  mourn  him. 


VIRGINIA. 


ROBERT  OULI). 

Robert  Ould,  of  Richmond,  Virginia,  was  born  in  George- 
town,  I).  C  January  81,  1820,  and  died  December  15,  1882. 
He  was  liberally  (^lucated  in  the  citv  of  his  birth,  and  after- 
wards  at  William  and  Mary  College,  in  Virginia,  w^here  he 
studied  law  under  Judge  Beverly  Tucker. 

Well  ec^uipped  for  his  profession,  he  began  its  practice  in 
Washington,  and  by  his  industry  and  talents  rose  rapidly  to 
a  high  position  at  that  bar. 

He  was  appointed  District  Attorney  by  President  Bu- 
chanan, and  was  distinguished  for  skill  and  eloquence  as 
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a  prosecutor;  and  gained  extraordinary  reputation  for  his 
signal  ability  in  the  conduct  of  the  Sickles  case,  in  which  he 
measured  swords  in  not  unequal  conflict  with  the  late  Secre- 
tary Stanton,  leading  counsel  for  the  defense. 

His  attachment  to  Virginia  was  equal  to  that  of  her  own 
sons;  and  when  that  state  seceded  in  1861,  he  removed  to 
Richmond,  and  cast  his  lot  with  the  South  in  the  im- 
pending strife. 

He  was  so  well  known,  even  at  tliat  day,  for  legal  learn- 
ing, and  in  the  branches  of  public  law,  which  constitute  the 
jurist,  that  he  was  appointed  by  the  Presideiit  of  the  Con- 
federate states,  commissioner  for  the  exchange  of  prisoners. 
In  this  position,  until  the  close  of  the  war,  he  conducted 
negotiations  for  exchange  in  a  candid  and  manly  spirit,  and 
with  a  noble  consideration  for  the  claims  of  justice,  and  a 
tender  care  of  the  unfortunate  prisoners  on  both  sides.  And 
when  the  oflScial  correspondence  is  published,  it  will  appear 
that  Robert  Ould  was  "clear  in  his  great  office"  of  iill  re- 
sponsibility for  the  mortality  and  sufferings  of  the  captives, 
Federal  and  Confederate. 

Judge  Ould  was  at  the  surrender  of  General  Lee,  and 
tendered  his  parole  to  General  Grant,  who  declined  it,  hold- 
ing an  agent  for  exchange  not  subject  to  capture.  Judge 
Ould  returned  to  Richmond,  and  was  arrested  and  put  in 
close  confinement  by  order  of  Secretary  Stanton.  A  mili- 
tary commission  inquired  into  his  conduct,  in  his  absence, 
and  released  him  after  two  months'  confinement. 

Judge  Ould  remained  in  Richmond,  and  forming  a  part- 
nership with  Major  Isaac  Carrington,  the  firm  attracted  a 
large  and  lucrative  practice. 

From  1865  until  his  death,  he  stood  at  the  bar  of  Virginia 
"  if  not  first,  in  the  very  first  line."  He  had  the  success  which 
follows  learning,  eloquence,  and  zeal  in  the  profevssioii,  and 
in  these  he  was  surpassed  by  none  of  his  great  competitors. 
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At  nisi  priuSy  in  chancery,  and  in  the  courts  of  last  resort, 
federal  and  state,  he  earned  and  won  the  fame  of  a  splen- 
did jurist  and  a  great  advocate. 

His  intellect  was  of  a  high  order.  He  was  so  acute  and 
rapid  in  his  analysis,  as  to  give  him  that  clear  perspicacity 
by  which,  through  the  intricate  labyrinth  of  an  entangled 
problem,  he  discussed  the  real  point  of  contention.  When 
this  pivotal  issue  was  reached,  with  wondrous  fertility  and 
rare  skill  he  summoned  to  his  aid  all  that  industry  could 
extract  from  authority,  or  genius  and  profound  study  could 
educe  from  the  realms  of  reason,  philosophy,  and  imagina- 
tion. His  resources  seemed  inexhaustible.  His  logic  was 
comi)act ;  his  arrangement  methodical ;  his  generalizations 
philosophic ;  and  his  eloc^uence  bold,  ardent,  and  at  times 
adorned  with  the  true  spirit  of  poetry. 

In  debate,  his  analytic  power  enabled  him  to  detect 
quickly  the  fallacy  in  his  opponent's  argument;  and  he 
then  assailed  it  with  all  the  weapons  of  logic,  wit,  humor, 
and  invective. 

He  was*  a  great  worker.  His  mind,  active  and  inquisitive, 
secerned  ever  fresh  and  to  need  no  repose.  While  not  as  learned 
as  many  others,  he  knew  all  the  avenues  of  useful  investiga- 
tion ;  and  his  very  retentive  memory,  with  his  orderly  pro- 
cesses of  thought,  kept  in  well-assorted  forms  the -original 
and  ac(juired  stores  of  his  j)rofound  study  and  extensive 
reiiding.  Thus,  in  every  case,  gathering  the  learning  of  the 
books,  h(^  combined  the  whole  array  of  his  marvellous 
powers  and  accjuiremonts  with  concentrated  effect  to  sustain 
the  conclusions  he  sought  to  enforce. 

It  was  well  said  of  him  by  a  friend,  that,  "with  such 
attributes,  it  is  easy  to  understand  that  Judge  Ould  often 
gained  causes  which  might  have  been  lost,  and  lost  few  or 
none  that  he  ought  to  have  won."  And  a  distinguished 
Judge  has  said,  **  It  was  not  safe  for  a  jury,  or  even  an  apj)el- 
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late  court,  to  decide  a  case  fresh  from  the  influence  of  his 
powerful  logic  and  burning  eloquence." 

But  he  was  candid,  fair,  arid  bold  in  discussion.  He 
bravely  met  his  foe  in  open  field,  and  never  by  subterfuge 
or  evasion  shrank  from  the  full  force  of  his  opponent's 
argument.  He  was  too  strong  to  fear  the  shock  of  conflict, 
and  too  honorable  to  achieve  victory  by  any  but  noble 
means. 

To  tliesc;  intellectual  gifts  were  superadded  a  liberal  na- 
ture; frank,  cordial,  and  dignified  manners;  sincerity  and 
constancy  in  friendship;  kindness  and  gentleness,  with 
which  no  arrogance  mingled,  to  his  tissociates  at  the  bar, 
and  a  resj)ectful  deference  to  th(i  courts  before  which  he 
appeared;  a  manly  and  impressive  face  and  form;  a  melo- 
dious voice;  a  fervid,  not  vehement,  action,  and  dauntless 
courage.  In  social  intercourse  his  conversation  was  in- 
structive, while  enlivened  with  wit,  humor,  and  fancy.  His 
home  was  the  seat  of  a  generous,  n^fined,  and  unostentatious 
hospitality. 

He  .had  an  extensive  knowledge  of  political  science. 
Trained  in  the  Virginia  school,  he  held  with  tenacious 
consistency  the  constitutional  views  of  the  state  rights  de- 
mocracv:  and  while  his  broad  mind  reco<»nized  their  modi- 
ficution,  as  reijuired  by  the  new  order  of  things,  yet  he 
retained  those  canons  of  interpretation,  as  fundamental 
principles  of  his  faith,  which  guarded  the  reserved  authority 
of  the  states  against  any  encroachments  by  the  delegated 
power  of  the  federal  government. 

He  had,  since  1870,  devoted  si)ecial  study,  with  extensive 
reading,  to  Christian  theology.  His  acquisitions  in  this  field 
were  very  remarkable;  and  as  a  student,  and  teacher  of 
students,  of  the  Bible,  he  gave  much  of  time  and  labor,  in 
the  midst  of  his  busy  i)rofessional  life.  The  testimony  of 
his  pastor,  the  liev.  Dr.  Hoge,  to  his  ))iety,  religious  work, 


:HS  AMERICAN  BAR  ASSOCIATION. 

and  valuable  counsels  as  an  elder  in  the  church,  shows  how 
possible  it  is  for  an  earnest  man  to  be  at  once  a  laborious 
lawyer  and  a  diligent  and  critical  Bible  student. 

His  last  api)earanco  was  in- presenting  to  the  Court  of 
Appeals  the  procei^dings  of  the  bar  upon  the  death  of  its 
venerable  President,  the  lat<?  Judge  Moncure.  In  his  touch- 
ing eulogy,  clothed  in  an  eloquence  chaste  and  beautiful, 
and  rarely  ecjualed,  upon  a  review  of  the  thirty  years  of  his 
judicial  career,  he  said,  in  exultant  tones:  "Let  us  thank 
God  that  he  gave  to  the  country  such  a  patriot,  to  the  state 
such  a  citizen,  to  the  administration  of  the  law  such  a  magis- 
trate, and  to  those  that  loved  him  such  a  friend."  And  then, 
in  solemn  and  almost  i)laintive  tones,  never  to  be  forgotten, 
he  dosed  his  splendid  oration  with  these  prophetic  words: 

"Though  a  seijior  to  all  of  us,  he  has  preceded  us  but 
a  little.  The  hearts  of  even  the  youngest  of  us  are  but 
'muffled  drums,  beatiag  funeral  dirges  to  the  grave.'  Even 
while  we  are  viewing  the  procession  of  the  dead,  the  order 
comes  for  us  to  fall  in.  And  now  in  this  moment,  when 
I  am  speaking  the  last  words  which  I  will  ever  utter  in 
the  presence  of  this  court,  as  it  is  now  formed,  I  can  express 
no  better  hoi)e  for  bench  and  bar  than  that,  when  our  sum- 
mons comes,  we  mav  receive  and  welcome  it  as  did  our 
friend  and  chief." 

The  eloquent  tongue  is  still,  and  his  voice  is  hushed  for- 
ever. In  a  week  he  received  and  welcomed  his  summons, 
and  in  the  i)eace  of  God  entered,  as  his  friend  and  chief  had 
done,  upon  his  eternal  rest. 
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AS  TO  THE  TIME  AND  PLACE  OF  THE  NEXT  ANNUAL  MEETING. 


To  the  Executive  Committee  of  the  Am>erican  Bar  Association, 

Gentlemen, — In  obedience  to  your  directions,  I  sent  out 
a  circular  to  each  member,  as  follows: 

Baltimore,  10  Sept.,  1883. 

Dear  Sir, — The  Executive  Committee  of  the  American  Bar  Association 
desire  your  opinion  as  to  whether  the  future  meetings  of  the  Association 
shall  be  called  at  Saratoga,  as  heretofore,  or  at  different  places  in  different 
sections  of  the  country,  from  year  to  year.  Will  yot  be  good  enough  to 
inform  me,  at  your  earliest  convenience,  which  policy  you  believe  would 
beet  subserve  the  interests  of  the  Associatioqi  I  enclose  you  two  slips 
— one  in  fevor  of  continuing  at  Saratoga,  and  the  other  in  favor  of  a 
change  of  policy,  and  will  tliank  you  to  return  one  of  them  to  me,  over 
your  signature,  within  the  prescMit  month. 

As  between  Saratoga  and  Chicago,  tw  the  place  of  the  next  meeting, 
please  indicate,  also,  which  you  prefer  ? 

The  time  has  been  fixed,  as  usual,  for  the  latter  part  of  August. 

Yours,  truly, 

EDWARD  OTIS  HINKLEY,  Secretary. 

In  answer  thereto  I  have  received  and  counted  504  votes, 
resulting  as  follows: 


1.  For  Saratoga  in  1844,  of  whom,  however,  2t)  vote  for  a  change, 

2.  To  continue  at  Saratoga,  of  whom,  however,  some  vote  for  a 

change,  and  also  some  for  Chicago, 

3.  For  Chicago  in  1884,       . 

4.  For  a  change,      .... 

5.  From  Saratoga  in  1884,  .        '    .  .250 
Deduct  those  who  vote^for  (thange,      ....         29 

6.  For  either  Chicago  in  1884,  or  for  a  change,  or  for  both— that  is, 

combining  Nob.  3  and  4  without  dupliitating, 

(349) 


250 

248 
166 
183 

221 
221 


350  ABffERIGAN  BAR  ASSOCIATION. 

A  few  do  not  vote  definitely. 

Forty-two  vote  specially,  scattering. 

From  this  result  I  conclude  we  must  meet  at  Saratoga  in 
1884,  since  the  vote  is  nearly  three  to  two  as  between  that 
place  and  Chicago. 

It  is  to  be  noted,  however,  that  as  only  221  vote  for 
Saratoga,  without  change,  and  the  same  number  vote  for 
either  Chicago  or  a  change,  the  balance  hangs  even. 

Respectfully  submitted,  ■ 

EDWARD  OTIS  HINKLEY. 

Note. — In  accordance  with  the  above,  the  Executive 
Committee  have  decided  that  the  next  Annual  Meeting 
shall  be  held  at  Saratoga  Springs,  New  York,  on  August 
20th,  21st,  and  ^2d,  1884. 


MEMORANDUM 


OF 


SUBJECTS   REFERRED   TO   COMMITTEES, 


Resolution  of  John  M.  Thomas  with  reference  to  the 
preparation  of  summaries  of  the  judicial  systems  of  the 
respective  states. 

Referred  to' the  Committee  on  Judicial  Administration 
and  Remedial  Procedure.    (See  page  42.) 

Report  from  the  Philadelphia  Law  Association,  relating 
to  delays  in  the  Supreme  Court  of  the  United  States. 
Referred  to  same  committee.  (See  page  72.) 

Paper  read  by  Seymour  D.  Thompson,  on  "Abuses  of 
the  Writ  of  Habeas  Corpus." 

Referred  to  the  Committee  on  Jurisprudence  and  Law 
Reform.   (See  page  73.) 
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TRANSACTIONS  OF  THE  SEVENTH  ANNUAL  MEETING 


OF  THE 


AMERICAN  Bar  ASSOCIATION, 


HBLD   IN 


PUTNAM  HALL.  SARATOGA  SPRINGS,  N.  Y.. 

August  20,  21,  and  22,  188^. 


Wednesday,  August  20,  10.30  A.  M. 

Luke  P.  Poland,  of  Vermont,  Chairman  of  the  Executive 
Committee,  called  the  meeting  to  order,  and  said : 

The  first  business  of  this  first  session  of  our  Seventh  An- 
nual Meeting,  will  be  the  Annual  Address  by  the  President 
of  the  Association.  I  have  the  pleasure  of  presenting  to  you 
Cortlandt  Parker,  of  New  Jersey,  President  of  the  Associa- 
tion. 

The  President  then  delivered  his  Annual  Address.  {See 
Appendix.) 

Upon  the  conclusion  of  the  Address,  the  President  said  : 
The  first  business  in  order  is  the  nomination  and  election 
of  members. 

Luke  P.  Poland,  on  behalf  of  the  General  Council,  pre- 
sented several  names  for  membership,  all  of  whom  were  duly 
elected. 

(See  List  of  Membei\s  Elected^  at  the  end  of  the  MiniUes  of 
Proceedings.) 

The  President : 

The  next  business  in  order  is  the  election  of  the  General 
Council. 
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After  a  recess  of  fifteen  minutes  the  names  of  the  states 
were  called  by  the  Secretary,  and  the  General  Council  was 
elected. 

{ISee  List  of  Officers  in  the  Appendix.) 

The  Secretary  then  read  his  Report,  as  follows: 

The  number  of  members  on  the  roll  in  the  vear  before  last 
was  581.  In  the  Sixth  Annual  Report  are  the  names  of 
C30  members,  being  a  gain  of  55. 

There  are  three  states  unrepresented ;  Colorado,  Nevada, 
and  California. 

In  the  work  of  la^t  year,  several  subjects  were  referred  to 
committees,  as  follows :  1st,  A  resolution  of  John  M.  Thomas, 
w4th  reference  to  the  preparation  of  summaries  of  the  judicial 
svstems  of  the  respective  states,  was  referred  to  the  Committee 
on  Judicial  Administration  and  Remedial  Procedure;  2d, 
the  report  of  the  Committee  of  the  Philadelphia  Law  Associ- 
ation relating  to  delays  in  the  Supreme  Court  of  the  United 
States,  was  referred  to  the  same  Committee ;  od,  the  paper 
read  bv  Sevmour  D.  Thompson  on  Abuses  of  the  Writ  of 
Habeas  Corpus,  was  referred  to  the  Committee  on  Juris- 
prudence and  Law  Reform. 

To  the  Executive  Committee  was  referred  the  (question  of 
the  j)lace  of  meeting  for  this  year,  and  that  committee 
directed  me  to  send  out  circulars,  to  take  a  vote  of  the  mem- 
bers of  th'e  Association  on  that  subject.  A  memorandum  of 
those  votes  a])pears  on  page  3-19  of  the  last  Annual  Report. 
Without  reading  it,  I  will  simply  state  that  tlie  result  of  the 
whole  is  an  vxiwi  balance  between  this  ])lace  and  any  other; 
that  is  to  say,  that  '121  voted  for  Saratoga,  without  change, 
and  the  same  number  of  votes  i)recisely  were  for  either 
Chicago  or  a  change.  The  balance  hangs  even,  so  that  the 
Exeeutive  Committee  had  no  other  duty  to  perform  than  to 
seh'ct    Sai'atoga   as  a  ])lace  of   meeting   until   they  should 
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have  a  better  opportunity  of  ascertaining  the  will  of  mem- 
bers of  this  Association. 

A  great  many  applications  are  made  to  me  on  the  subject 
of  membership.  As  we  have  a  Constitution,  I  uniformly 
refer  all  members  to  that.  I  have  nothing  to  do  with  that 
question,  but  I  may  be  pardoned  for  residing  the  article  and 
asking  members  to  attend  particularly  to  it,  since  some 
questions  occasionally  arise  on  that  point.  Article  IV. 
of  the  Constitution  reads  as  follows :  (Reads  same.)  Gentle- 
men who  wish  to  nominate  members  will  please  write  the 
names  on  a  piece  of  paper,  and  procure  the  signatures  of  the 
Local  Council,  and  hand  them  to  the  Chairman  of  the 
General  Council. 

A  by-law  was  a(lo{)ted  last  year  in  regard  to  the  duties  of 
the  secretary  and  the  chairman  of  the  p]xecutive  Committee, 
providing  for  an  arrangement  by  a  system  of  exchanges  of 
our  Transactions  wuth  other  Bar  Associations.  The  Cliair- 
man  of  the  Committee  has  had  some  communications  with 
the  Smithsonian  Institute,  and  we  hope  to  accomplish  that 
object. 

I  have  only  to  refer  to  my  duties  as  one  of  the  Obituary 
Committee,  and  will  particularly  request  the  Vice-President 
for  each  State  to  afford  me  proper  materials  for  printing 
suitable  notices  for  any  of  our  members  who  have  died 
during  the  last  year. 

On  motion  of  Judge  Poland,  the  report  of  the  Secretary 
was  accepted. 

The  President  said : 

Tlie  next  business  in  order  is  the  rei)ort  of  the  Executive 
Committee. 

Luke  P.  Poland,  of  Vermont: 

I  think  it  has  never  been  required  that  any  formal  report 
should  be  made  by  the  Executive  Committee.     The  active 
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transactions  are  pretty  much  embraced  in  the  report  of  the 
Secretary  and  the  Treasurer,  and  what  we  do  and  agree  upon 
is  developed  in  the  programme  that  you  have  before  you. 
The  various  processes  and  modes  by  which  we  arrive  at 
certain  ends  would  not  be  interesting  to  hear. 

The  President  announced  the  appointment  of  the  Com- 
mittee on  Publications,  viz. :  Alexander  R.  Lawton,  of 
Georgia ;  Francis  Rawle,  of  Pennsylvania ;  Andrew  Allison,* 
of  Tennessee;  Charles  A.  Peabody,  of  New  York;  and  Gar- 
ret D.  W.  Vroom,  of  New  Jersev. 

Skipwith  Wilmer,  of  Maryland,  moved  that  so  much  of 
the  President's  address  as  referred  to  a  change  in  the  form 
of  our  discussions  at  subsefjuent  meetings  be  referred  to  the 
Executive  Committee,  with  the  request  that  they  incorpo- 
rate in  the  programme  for  the  next  annual  meeting  the 
plan  suggested  by  the  President. 

After  brief  debate,  Mr.  Wilmer  modified  his  motion  so  as 
to  read  tlius:  That  the  Executive  Committee  be  requested 
to  consider  whetlier  the  recommendations  of  the  President 
cannot  be  profitably  incorporated  in  the  programme  for  the 
Annual  Mi^etinji:  of  next  vear. 

Tlie  matter  was  then,  on  motion,  [)ostponed  until  Thurs- 
day morning. 

Luke  P.  Poland,  Chairman  of  the  Executive  Committee: 
Before  we  adjourn,  it  is  necessary  that  a  committee  should 
l)e  appointed  to  audit  the  Treasurer's  accounts,  and  I  would 
name  Mr.  Wing,  of  Vermont,  and  Mr.  Knott,  of  Maryland. 

( )n  motion,  the  Associaticm  then  adjourned  until  8  o'clock 
P.  M. 


*  ^Ir.  Allison,  havinix  read  a  paper  at  this  meeting,  declined  to  act  on 
this  ronnnittoo:  and  the  Presidont  afYerwards  appointed  H.  C.  Semple,  of 

Alabama,  in  liis  j)la('e. 


PAFKRS  RRAU 


Luke  P.  Poland.  Chairman  of  tlie  Cienefal  (\nuunK  n^ 
ported  that  the  Council  recommended  for  admissiim  ivrtain 
persons  as  members  of  the  Association,  who  wen^  duly 
elected. 

iS^e  List  of  Members  Electeii,  at  (he  end  of  the  Minutes  of 
Pr*fCeedinos. ) 

The  President : 

The  next  business  in  order  is  a  j>nj>er  by  Andrew  Allist)n, 
of  NashvilU\  Tenncsv^ce,  on  "The  Rise  and  Probable  l>ecliue 
of  Private  Corporations  in  America."* 

Mr.  Allison  then  read  his  paper.     [k>ee  Appendix,) 

The  President  said : 

The  second  paper  of  the  eveniui^:  will  now  be  read  by 
Alexander  Porter  Moi-se,  of  Wasliinnton, on  "The  Citizen  in 
Relation  to  tlie  State.'^ 

Mr.  Morse  then  read  his  paper. 

The  President  said  : 

The  next  business  in  order,  according  to  the  j)rogramnH» — 
permissible  at  least — is  a  discussion  upon  the  subj(»cts  of  tlio 
papers  read.  The  meeting  is  open,  under  this,  for  any  dis- 
cus.sion  that  may  arise. 

James  O.  Broadhead,  of  Missouri,  said : 

I  think  it  rather  too  late  and  rather  too  warm  to  discuss 
any  questions  arising  from  the  very  interesting  papers  that 
we  have  heard,  and  1  move,  thtirefore,  that  wc  adjonrn.  I 
suppose  tlie  discussion  can  l)e  t^ikcn  up  at  any  other  time. 

Simon  Sterne,  of  New  York,  seconded  the  motion. 

The  President  said: 

The  hour  for  meeting  to-morrow  morning   will    be  ten 
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o'clock.  I  am  compelled  to  state  to  the  Association  that  I 
am  summoned,  on  a  matter  from  which  I  cannot  get  away, 
to  the  City  of  New  York  to-morrow,  and  that  the  duties  of 
the  Presidency  to-morrow  will  be  performed  by  one  of  the 
Vice  Presidents,  who  will  be  called  to  t^ake  my  place.  I  hope 
to  return,  however,  and  to  be  with  the  Association  again 
on  Friday  morning. 

The  Association  then  adjourned. 


Thursday  morning j  August  21. 

Luke  P.  Poland,  of  Vermont,  called  the  meeting  to  order 
at  10.^^0  o'clock,  and  said : 

Rufus  King,  Vice  President  for  the  SUite  of  Ohio,  will 
preside  to-day  in  the  absence  of  the  President,  Mr.  Parker. 

Mr.  King  took  the  chair,  and  said : 

Before  proceeding  with  our  regular  programme,  there  is 
some  routine  business  which  the  Executive  Committee 
desire  to  lav  before  the  Association. 

Luke  P.  Poland : 

Mr.  Chairman,  the  General  Council  recommend  certain 
gentlemen  for  admission  to  membership  in  the  Association. 
The  names  havino;  been  read  thev  were  all  dulv  elected. 
{Sec  List  of  Members  Elected,  at  the  end  of  the  Minutes) 

The  Chairman  said : 

Tlu;  regular  procedure  in  the  order  of  our  business  this 
morning  is  the  Annual  Address,  to  be  delivered  by  the 
Honorable  John  F.  Dillon,  of  New  York.  It  is  quite 
uniKvcssaiy,  gentlemen,  that  I  should  offer  any  preface  for 
Judge  Dillon.     I  have  the  honor  of  presenting  him. 

]\[r.  Dillon  then  delivered  the  Annual  Address.  (See  Ap- 
j^endi.r.) 


f 

« 
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DELEGATES  TO  THE  MEETING.  H 

Ignatius  G.  Grubb,  of  Delaware : 

I  would  move,  sir,  that  the  heartiest  thanks  of  this  Associ- 
ation be  tendered  to  Judge  Dillon  for  his  valuable  and  most 
eloquent  address  this  day  delivered. 

S.  O.  Griswold,  of  Ohio : 

That  motion  is  not*  in  order.  There  is  a  provision  in  the 
Constitution  against  any  such  vote. 

Luke  P.  Poland : 

The  motion  that  is  made  is  one  that  we  should  all  be  most 
happy  to  vote  for.  It  has  never  happened,  but  it  might 
happen  to  us  that  we  sliould  be  asked  to  pass  such  a  resolu- 
tion as  that,  which  might  be  distasteful  to  some  of  us,  and  so 
we  have  a  provision  in  our  Constitution  against  it. 

B.  A.  Willis,  of  Xew  York  : 

I  desire  to  submit  a  motion  which  I  think  is  in  order,  and 
it  is  this:  That  the  valuable  suggestions  contained  in  tlie 
address  of  Judge  Dillon  receive  the  commendation  of  this 
body. 

S.  0.  Griswold,  of  Ohio : 

Is  that  not  a  distinction  without  a  difference  ? 

B.  A.  Willis,  of  New  York : 

I  press  my  motion,  and  I  ask  that  it  be  carried  by  unani- 
mous consent. 

The  motion  of  Mr.  Willis  was  adopted. 

The  Secretarv : 

It  is  usual  at  this  time  to  announce  the  names  of  visiting 
delegates  from  different  state  organizations. 

From  Georgia — Henry  Jackson,  Thomas  J.  Simmons,  R. 
F.  Lvon. 

From  Tennessee — J.  M.  Dickinson,  J.  C.  Bradford,  M.  M. 
Neil. 
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From  Missouri — Henry  Hitchcock,  Charles  L.  Davison, 
Edward  R.  Turner. 

From  the  District  of  Columbia — Henry  Wise  Garnett, 
Alexander  Porter  Morse,  F.  P.  Cuppy. 

From  Texas^Richard  J.  Walker. 

The  Chairman : 

The  report  of  the  Committee  on  Jurisprudence  and  Law 
Reform  is  now  in  order. 

Wm.  Allen  Butler,  of  New  York,  Chairman  of  that  com- 
mittee, said : 

During  the  past  year  we  have  continued  our  efforts  in 
regard  to  the  passage  of  the  two  acts  which  were  approved 
by  the  Association,  relating  to  the  acknowledgment  of  deeds, 
and  to  divorce.  The  acts  as  recommended  by  the  Associa- 
tion have  been,  through  tlie  medium  of  the  Local  Councils, 
communicated  to  the  Icgishitures  of  every  state  represented 
in  the  Association ;  and,  as  reported  last  year,  Missouri 
passed  the  act  in  relation  to  divorce,  precisely  as  recom- 
mended by  the  Association.  Minnesota  passed  the  act  in 
relation  to  tlie  acknowledgment  of  deeds.  Various  statutes 
have  been  j)assed  in  the  states  in  reference  to  acknowledg- 
ments of  deeds,  simplifying  tlie  methods,  some  of  which,  I 
think,  have  been  aided  bv  the  action  of  the  Association. 
Owing  to  the  fact  mentioned  by  the  President  yesterday, 
that  in  so  many  of  the  states  the  legislatures  have  not  been 
in  session  this  year,  we  are  not  able  to  make  a  full  report, 
but  shall  hope  to  do  so  at  the  next  Annual  Meeting.  Mean- 
time we  have  put  ourselves  in  communication  with  the 
legislatures  of  every  state  repr(\sented  in  the  Association  to 
accomplish  the  end  proposed. 

At  the  last  meeting  a  i)ap(a'  was  read  by  Judge  Thompson, 
on  the  abuse  of  the  writ  of  liaheas  corpus.  That  will  be 
found  at  pa^(^  21')  of  the   Re[)ort  of  last  year.     That  paper 
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was  referred  to  the  Committee  on  Jurisprudence  and  Law 
Reform.  The  committee  have  considered  the  subject,  and, 
for  the  convenience  of  the  Association,  their  report  has  been 
printed,  and  is  on  the  table  for  distribution.  I  do  not  pro- 
pose, as  the  report  is  in  print,  to  trouble  the  Association 
with  reading  it  entirely,  but  it  may  be  convenient  that  I 
should  call  the  attention  of  the  Association  to  the  leading 
points.  Judge  Thompson  pointed  out  four  classes  of  the 
abuses  of  the  writ  of  habeas  coigns,  as  follows : 

1.  The  federal  courts  have  sought  to  control  the  exercise 
of  certain  important  functions  of  the  federal  executive. 

2.  State  courts  have  attempted  to  subject  the  executive 
department  of  their  own  state  to  judicial  control. 

3.  State  courts  have  attempted  to  interfere  with  functions 
of  the  federal  executive. 

4.  Federal  courts  and  state  courts  have  "attacked  each 
other's  processes  and  opened  each  other's  prisons." 

As  these  abuses  consist  in  the  improper  exercise  of  judicial 
powers,  it  is  obvious  that  there  are  but  two  remedies  which 
can  be  applied. 

I.  That  the  Courts  themselves  should  be  brought  to  recog- 
nize the  existence  of  the  abuses,  and  should  voluntarily 
recede  from  the  positions  which  have  led  to  them ;  and 

II.  Legislation — l)Oth  federal  and  state. 

We  submit  that  the  most  important  cla.<s  of  ca.ses  in  which 
the  interference  of  the  federal  courts  has  arisen,  embraces 
those  arising  under  the  extradition  treaties. 

The  scheme  of  extradition,  as  expressed  in  the  i>r()visions 
of  the  act  of  Congress  of  August  12,  1<S4<S,  contemplates 
(briefly)  four  stages  in  the  process,  viz.,  tlie  issuing  of  the 
warrant  by  the  judge  or  commissioner,  the  hearing  before 
such  judge  or  commissioner,  the  return  of  the  testimony  to 
the  state  department,  and  the  order  for  the  surrender  of  the 
prisoner  by  the  secretary  of  state. 
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Over  this  scheme  or  method  of  procedure  the  federal 
courts  have  asserted  a  supervisory  power;  and  as  this  ex- 
ercise of  judicial  power  has  resulted  in  certain  abuses,  the 
question  is  whether  the  power  should  be  completely  taken 
away,  or  whether  its  exercise  should  merely  be  circum- 
scribed. 

To  abolish  entirely  the  supervisory  power  on  the  part  of 
I  the  federal  courts  over  proceedings  for  extradition  would 
seem  to  be  going  too  far. 

And  the  reasons  are  given  for  that  proposition. 

The  plan  which  suggests  itself  to  your  committee  is  that 
an  appeal  from  the  decision  of  the  commissioner,  if  adverse 
to  the  prisoner,  should  lie  to  the  circuit  court;  and  that  at 
the  hearing  of  the  appeal  the  circuit  judge  and  the  district 
judge  should  sit,  or  that  provision  be  made  for  the  calling 
in  by  either  judge  of  the  other,  or  of  the  district  judge  of  an 
adjoining  district,  in  important  cases,  the  decision  of  the 
senior  judge  in  the  case  of  disagreement  between  two  district 
judges  to  control,  with  the  right  of  certifying  the  questions 
of  difference  to  the  Supreme  Court.  The  decision  of  such  a 
Court,  if  adverse  to  the  prisoner,  would  enforce  the  respect 
of  all  who  were  interested  on  his  behalf;  while  if  the  court 
should  be  of  opinion  that  he  be  discharged,  such  discharge 
couhl  not  fairh'  bo  complained  of  either  by  the  federal  ex- 
ecutive or  by  the  foreign  state. 

That  is  the  remedy  proposed  for  the  first  of  the  abuses.  ^ 

The  second  class  of  abuses  mentioned  in  Judge  Thomp- 
son s  paper  embraces  those  cases  in  which  "state  courts  have 
att(^mpted  to  subject  the  executive  of  their  own  state  to  judi- 
cial control." 

The  committee,  however,  do  not  deem  it  possible  to  make 
any  suiiuestions  as  to  remedying  abuses  of  this  character. 
Tlicir  cxistcnico  di^pends  upon  the  relations  between  the 
courts  and  the  several  executives,  as  adjusted  by  the  con-  I 
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stitutions  and  laws  of  each  state ;  and  no  general  plan  for 
readjustment  can  be  suggested.  To  enter  into  schemes 
amendatory  of  the  constitution  and  laws  of  all  the  states, 
would  seem  to  be  to  go  beyond  the  scope  of  the  reference 
to  the  committee  as  contemplated  by  the  resolution. 

There  is,  however,  a  class  of  cases  in  which  state  courts 
interfere,  not  with  the  state  executive  in  state  matters,  but 
with  the  executive  of  one  state  in  discharging  his  duty  to- 
wards  the  government  of  a  sister  state,  which  seems  to  call 
for  some  attention,  and  which  may  be  noticed  under  this 
head. 

The  report  gives  an  analysis  of  the  case  of  Robb  vs.  Con- 
nolly, one  of  the  most  recent  cases.  That  was  a  case  which 
emphasizes  Judge  Thompson's  statement  in  regard  to  the 
abuses  of  the  writ,  where  one  state  court  interferes  with  the 
action  of  the  executive  of  another  state,  and  presents  the 
spectacle  of  a  double  interference — the  state  court  staying 
the  actions  of  the  governors  of  two  stat<}s,  and  this  ruling 
approved  by  the  highest  federal  court — while  an  inferior 
federal  court,  in  it>5  turn,  ignores  the  process  of  the  highest 
state  court  and  sets  its  prisoner  free. 

The  remedy  for  this  condition  of  tilings  would  seem  to  be 
either : 

Isf.  That  the  jurisdiction  now  existing  in  tlie  state  courts 
over  such  cases  should  be  abridged  or  taken  away. 

2d.  That  the  federal  circuit  courts  should  be  deprived  of 
the  power  of  issuing  writs  of  habeas  corpus  in  such  cases;  or, 

3d.  That,  from  the  action  of  the  circuit  courts  in  habeas 
corpus  cases  of  this  character,  an  appeal,  and  not  a  mere  writ 
of  error,  should  lie  to  the  Supreme  Court. 

It  would,  no  doubt,  be  eminently  proj)er  that  the  ultimate 
decision  of  cases  of  this  sort  sliouhl  rest  with  the  Supreme 
Court  of  the  United  States,  for  not  only  do  tlie  questions 
relate   to   authoritv   s-iven   bv   the  federal   laws,   but   thev 


16  GENERAL  MINUTES, 

assume,  or  may  assume,  the  aspect  of  a  contest  between 
the  authorities  of  two  states.  But  the  present  condition  of 
the  docket  of  this  court,  which  has  already  been  fully 
brought  to  the  attention  of  the  Association,  admonishes 
us  that  appeals  of  this  nature  which,  if  granted,  would  be 
eagerly  sought  whenever  the  prisoner  had  friends  or  money, 
would  produce  more  evils  than  they  would  cure.  The  de- 
sired result  is  now  attainable,  so  far  as  questions  of  law  are 
concerned,  bv  writ  of  error. 

There  it  may  be  proper  to  make  a  (lualification.  I  under- 
stand from  Judge  Poland  that  some  legislation  is  intended, 
to  restore  the  writ  of  error  in  a  certain  class  of  cases,  in 
which,  by  an  act  of  (^Jongress,  it  was  suspended,  and  I  tinist 
that  Judge  Poland  will  supplement  our  report  by  a  state- 
ment to  the  Asvsociation  of  the  precise  condition  in  which 
the  legislation  of  Congress  stands  in  this  regard.  An  act 
of  (/ongress  took  away  and  limited  the  right  of  writ  of  error 
in  a  certiiin  class  of  cases,  and  having  reference  to  a  case 
then  pending  in  the  Supreme  ('ourt.  An  eflbrt  is  being 
made  to  correct  that  now. 

Some  court  must  certainly  be  open  to  applications  for 
this  relief,  and  it  should  be  whatever  court  competent  to  do 
justice^  can  be  (}uickest  reached.  This  will  ordinarily  be  the 
court  of  a  state;  but  if  either  j)arty  prefers  a  court  of  the 
United  States,  it  would  seem  fully  in  accordance  with  the 
spirit  of  uuv  more  recent  legislation  to  permit  a  removal 
of  the  cause  before  hearing,  upon  a  })roper  showing  that  a 
constitutional  (|uestion  is  involved,  into  the  Circuit  Court 
of  the  Cnited  Stat(\<. 

Then  the  third  class  of  cases  is  where  .state  courts  have 
attempted  to  interfere  with  the  functions  of  the  federal  ex- 
ec'utive.  We  think  there  is  no  trouble  with  those,  and  I  will 
not  further  discuss  them. 

The  la^t  class  of  cases  to  be  noticed  embrace  those  in  which 


^ 
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the  federal  and  state  courts  have  claimed  the  right  to  inter- 
fere with  each  other's  processes  and  do  away  with  the  effect 
of  each  other's  judgments. 

So  far  as  respects  attempts  on  the  part  of  state  tribunals  to 
interfere  with  the  execution  of  the  writs  or  the  enforcement 
of  the  judgments  of  the  courts  of  the  United  States,  your 
committee  do  not  consider  that  any  legislation  is  necessary. 
The  decisions  in  Ableman  vs.  Booth,  and  in  Tarble's  case, 
already  referred  to,  cover  cases  of  this  description,  and  the 
rule  there  laid  dow^n  may  be  safely  relied  upon  to  forbid  a 
recurrence  of  abuses  of  this  character. 

But  the  complaint  that  the  process,  judgments,  and 
decrees  of  state  courts  are  improperly  interfered  with  by 
writs  of  habeas  corpus  issued  by  federal  tribunals  is  a  just 
one,  and  the  abuse  still  remains  as  a  mischief  in  our  juris- 
prudence W'hich  surely  demands  a  remedy  by  the  passage  of 
an  act  of  Congress,  whereby  it  may  be  provided  that  when  a 
prisoner  under  a  writ  from  a  state  court  is  discharged  under 
a  habeas  corpus  issued  by  circuit  or  a  district  court,  an  ai)i)eal 
may  be  taken  by  tlie  proper  state  authorities  to  the  Supreme 
Court  of  the  United  States.  Possibly,  also,  a  similar  appeal 
should  be  allowed  to  the  party  in  custody,  if  the  decision  of 
the  federal  court  should  be  that  he  be  remanded. 

This,  as  it  seemed  to  the  committee,  may  be  supplied  by 
so  amending  the  existing  statutes  as  to  give  the  state  or 
other  public  authorities  interested  in  the  case,  though  not  a 
party  to  the  record,  the, right  to  intervene  and  to  have  an 
adverse  decision  reviewed. 

The  committee  recommend  the  passage  of  the  following 
resolution : 

Resolved,  That  it  be  referred  to  the  Committee  on  Juris- 
prudence and  Law-  Reform,  to  prepare  suitable  amendments 
to  the  provisions  of  the  Revised  Statutes  of  the  United 
States,  relating  to  writs  of  habeas  corpus,  to  carry  into  efl'ect 
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the  recommendations  of  the  foregoing  report,  and  to  reix)rt 
the  same  to  this  Association  at  its  next  annual  meeting. 

I  would  take  leave  to  say  that  this  subject  pn^sented  to  the 
Association  by  Judge  Thompson  in  his  very  able  paper  la^t 
vear  is,  as  all  the  members  of  the  Association  will  see,  one  of 
very  great  j)ractical  imiKirtance  in  the  administration  of 
justice,  state  and  federal,  and  all  that  the  connnittee  have 
attempted  to  do  is  to  jjoint  out,  in  a  more  summary  way 
than  Judge  Thomj)son  did  in  his  paper,  some  means  of 
relief,  with  such  suggestions  as  seemed  proper  to  them  ;  and 
thev  ask  leave  from  the  Association,  after  thev  have  con- 
sidered  this  report,  and  after  discussing  it  as  far  tis  may  seem 
proper,  to  refer  the  subject  back,  in  order  that  we  may  pre- 
sent the  draft  of  such  amendments  as  may  be  found  practi- 
cable, especially  in  refi^'ence  to  the  i)rovision  of  th(»  revised 
statutes. 

There  is  but  one  other  subject  which  has  been  referred  to 
this  committee,  upon  which  we  have  not  reportetl,  and  in 
reference  to  which  we  ask  to  postpone  our  report  until  next 
year.  It  had  reference  to  habitual  criminals,  that  is,  the 
best  mean*^  of  conducting  proceedings  in  regard  to,  and  re- 
lieving: society  from,  the  burden  of  habitual  criminals.  That 
subject  we  reserve^  until  next  year.  The  habitual  criminal 
we  have  always  with  us,  and  he  will  probably  keep  until 
next  summer,  when  we  shall  be  jirepared  to  rej)ort. 

IvKTOKT    ON    AlU'SKS    OF    THK    WkIT    OF    HaBEAS    CoRPUS. 

To  the  Prti^ident  of  the  A)nerican  Bar  Association: 

Tlie  Connnittee  on  Jurisprudence  and  Law  Reform,  to 
whom,  at  the  last  meeting  of  the  Association,  was  referred 
the  paper  read  by  Hon.  Seymour  1).  Thompson,  on  the 
''Abusers  of  tli(*  Writ  of  Habeas  Corpu^H,'^  to  report  **  as  to  the 
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best  method  of  remedying  such  abuses,"  respectful!}'  reports 
as  follows : 

The  general  i)urpose  of  the  writ  of  habeas  corpus  was 
properly  stated  by  Judge  Thompson  to  be  "  a  means  of  sub- 
jecting to  the  superintendence  of  superior  courts  and  judges, 
arrests  and  imprisonments  made  by  ministerial  officers  and 
by  inferior  magistrates." 

This  original  purpose  of  the  writ  has  been  lost  si^ht  of  in 
very  many  instances  in  the  history  of  the  jurisprudence  of 
the  United  States ;  and  the  a]>uses  consequent  upon  this  de- 
parture from  the  original  design  of  the  writ,  as  tltey  are 
stated  by  Judge  Thompson,  may  be  divided  into  four  classes, 
.  viz. : 

1.  The  Federal  Courts  have  sought  to  control  the  exercise 
of  certain  important  functions  of  the  Federal  Executive. 

2.  State  Courts  have  attemi)ted  to  subject  the  Executive 
department  of  their  own  State  to  judicial  control. 

3.  SUite  Courts  have  attempted  to  interfere  with  functions 
of  the  Federal  Executive. 

4.  Federal  Courts  and  State  Courts  have  "  attacked  each 
other's  processes  and  opened  each  other's  prisons." 

As  these  abuses  consist  in  the  improi)er  exercise  of  judicial 
powers,  it  is  obvious  that  there  are  but  two  remedies  which 
can  be  ap[)lied. 

I.  That  the  Courts  themselves  should  be  brought  to 
recognize  tlie  existence  of  the  abuses,  and  should  voluntarily 
recede  from  the  positions  which  have  led  to  them;  and 

II.  Legislation — both  Federal  and  State. 

The  first  of  these  two  remedies  would,  plainly,  be  advisory 
only.  The  means  would  be  the  creation  of  a  sentiment  at 
the  bar  and  the  expression  of  that  sentiment  by  petitions  or 
suggestions,  with  the  hope  that  the  desired  effect  would 
ultimately  be  produced  upon  the  Bench. 
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Any  movement  in  this  direction  must  be  a  general  one 
before  it  can  become  a  successful  one.  It  would  be  the  slow 
movement  of  many  years  and  many  men.  This  Association 
and  the  various  State  and  the  Local  Bar  Associations  w^hich 
the  past  few  years  have  brought  into  being,  might  give  it 
important  aid ;  but,  though  they  were  all  united  in  the  com- 
mon effort,  they  could  not  hoi)e  by  the  mere  force  of  protest 
or  argument  to  create  any  immediate  change  in  judicial 
habits  of  thought  and  action  which  have  been  the  growth  of 
more  than  one  generation. 

We  are  impatient,  in  this  land  of  easy  legislation,  of  such 
dehiys.  The  prompt  n^niedy  of  a  statute  is  always  within 
our  reach,  and  if  the  sentiment  of  the  community  will  sup- 
port it,  it  is  the  best  remedy  as  well  as  the  quickest. 

Your  Committee  has  no  doubt  that  many  of  the  abuses 
in  question  are  fully  recognized  as  such  by  public  opinion. 
Conflicts  between  Courts,  and  contests  between  judicial  and 
executive  officers,  are  always  distasteful  to  Americans.  They 
do  not  belong  to  a  land  of  Constitutional  Government. 
Wherever  they  c^xist,  they  impugn  the  scheme  of  the  Consti- 
tution or  the  manner  of  its  administration.  Wherever  thev 
exist,  tlie  p(^ople  will  be  found  ready  to  repress  them,  if  they 
an*  shown  the  way  to  do  it.  The  question,  therefore,  is  what 
legislation  is  necessary  and  expedient,  in  order  to  accomplish 
tlie  desired  result. 

.  Lei  us  consider,  a  little  more  specifically,  what  the  mis- 
chiels  complained  of  are. 

And,  first,  the  Federal  Courts  improperly  interfere,  by 
means  of  the  writ,  with  the  exercise  of  functions  belonging 
to  the  Federal  J'-xecutive. 

The  most  noticeable  and  important  class  of  cases  in  which 
this  iiiterfcTcnce  exists  enil)races  those  arising  under  extra- 
dition  tnaties  and  the  laws  j)assed  to  carry  them  into  effect. 

The  scheme  of  extradition,  as  expressed  in  the  provisions 
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of  the  act  of  Congress  of  August  12,  1S48,  contemplates 
(briefly)  four  stages  in  the  process,  viz.,  the  issuing  of  the 
warrant  by  the  judge  or  commissioner,  the  hearing  before 
such  judge  or  commissioner,  the  return  of  the  testimony  to 
the  state  department,  and  the  order  for  the  surrender  of  the 
prisoner  by  the  Secretary  of  State. 

Over  this  sclieme  or  method  of  procedure  the  Federal 
Courts  have  asserted  a  supervisory  power;  and  as  this  exer- 
cise of  judicial  power  has  resulted  in  certain  abuses,  the 
question  is  whether  the  power  should  be  completely  taken 
away,  or  whether  its  exercise  should  be  merely  circum- 
scribed. 

To  abolish  entirely  tlie  supervisory  power  on  the  i)art  of 
the  Federal  Courts  over  proceedings  for  extradition  would 
seem  to  be  going  too  far.  While,  on  the  one  hand,  it  maj* 
be  admitted  that  the  surrender  of  a  fugitive  from  a  foreign 
country  may,  and  frequently  does,  give  rise  to  diplomatic 
questions,  the  decision  of  whicli  may  be  left  to  the  Executive 
Department  of  the  Government  more  properly  than  with  the 
Courts,  it  must  be  conceded  on  the  other  hand,  that  the  sur- 
render should  not  take  place  without  most  careful  examin- 
ation by  thoroughly  competent  judicial  authority  of  the  due 
observance  of  the  processes  pointed  out  by  law.  From  the 
decision  of  the  (.V)mmissioner  in  such  cases,  it  would  seem  to 
be  right  that  there  should  be  one  appeal — but  no  more — to 
a  Court;  but  that  such  court  sliould  be  so  constituted  as  to 
give,  on  the  one  hand,  every  guaranty  of  its  fairness  and 
justice  to  the  prisoner,  and  on  the  other  hand,  to  the  Govern- 
ment demanding  the  surrender,  and  to  our  own  Government, 
every  assurance  that  the  recjuirements  of  international  law 
and  the  obligations  of  the  treaty  under  which  the  surrender 
is  claimed,  will  be  scrupulously  observed. 

The  plan  which  suggests  itself  to  your  Committee  is  that 
an  appeal  from  the  decision  of  the  Commissioner,  if  adverse 
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to  the  prisoner,  should  lie  to  the  Circuit  Court;  and  that  at 
the  hearing  of  the  appeal  the  Circuit  Judge  and  the  District 
Judge  should  sit,  or  that  provision  be  made  for  the  calling  in 
by  either  Judge  of  the  other,  or  of  the  District  Judge  of  an 
adjoining  district,  in  important  cases,  the  decision  of  the 
senior  judge,  in  the  case  of  disagreement  between  two  Dis- 
trict Judges,  to  control,  with  the  right  of  certifying  the 
questions  of  difference  to  the  Supreme  Court.  The  decision 
of  such  a  Court,  if  adverse  to  the  prisoner,  would  enforce  the 
respect  of  all  who  were  interested  on  his  behalf;  while  if 
the  Court  should  be  of  opinion  that  he  be  discharged,  such 
discharge  could  not  fairly  be  complained  of  eitlier  by  the 
Federal  Executive  or  by  the  Foreign  State. 

If,  therefore,  it  were  provided  by  act  of  Congress  that  the 
rulings  of  the  Commissioner  in  extradition  cases  should  be 
subject  to  review  by  such  a  Court,  the  law  might  safely  pro- 
vide, further,  that  the  prisoner  should  not  have  the  benefit 
of  a  writ  of  habeas  coiym  issued  by  any  Federal  tribunal.  In 
this  way,  your  Committee  submit,  the  rights  of  the  prisoner 
would  be  amply  guarded  ;  while  tlie  executive  of  the  govern- 
ment would  not  be  embarrassed  in  the  discharge  of  diplo- 
matic functions,  but  simply  aided  in  that  discharge  by  the 
advice  of  its  own  court. 

The  second  class  of  a])uses  mentioned  in  Judge  Thomp- 
son's i>aper  embraces  those  cases  in  wliich  "State  Courts 
have  att(^mj)ted  to  subject  the  executive  of  their  own  State 
to  judicial  control." 

The  Committee,  however,  do  not  deem  it  possible  to  make 
any  suu^c^stions  as  to  remedying  abuses  of  this  character. 
Their  existence  (lejK'nds  upon  the  relations  between  the 
Courts  and  the  si^veral  executives,  as  adjusted  by  the  con- 
stitutions and  laws  of  each  State;  and  no  general  plan  for 
rcadjushnent    can    be   suirircsted.      To   enter    into   schemas 
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amendatory  of  the  constitution  and  laws  of  all  the  states, 
would  seem  to  be  to  go  beyond  the  scope  of  the  reference  to 
the  Committee  as  contemplated  by  the  resolution. 

There  is,  however,  a  class  of  cases  in  which  State  Courts 
interfere,  not  with  the  State  executive  in  State  matters, 
but  with  the  executive  of  one  State  in  discharging  his  duty 
towards  the  government  of  a  sister  State,  which  seems  to 
call  for  some  attention,  and  which  mav  be  noticed  under 
this  head. 

This  class  of  cases  may  be  best  illustrated  by  the  decision 
of  the  Supreme  Court  of  the  United  States  made  May  5, 
1884,  in  Robb  m  Connolly,  106  U.  S.,  624. 

In  that  case  one  Baylev  was  arrested  in  San  Francisco  by 
virtue  of  a  warrant  issued  bv  the  Governor  of  California, 
in  pursuance  of  a  requisition  by  the  Governor  of  Oregon. 
Bayley  thereupon  sued  out  a  writ  of  habeas  corpus  from  the 
Judge  of  the  Superior  Court  for  the  City  and  County  of  San^ 
Francisco,  to  which  Robb  (who  was  the  officer  empowered 
by  the  Governor  of  Oregon  to  receive  Bayley  from  the 
Governor  of  California)  made  return  that  he  held  Bayley 
"under  the  authoritv  of  the  United  States,"  and  as  evidence 
thereof  he  produced  a  copy  of  the  warrant  from  the  Governor 
of  California  and  his  commission  from  the  Governor  of 
Oregon.  He  declined  to  produce  Bayley,  on  the  ground  that 
the  Superior  Court  of  San  Francisco  had  "no  power  or 
authority  to  proceed  in  the  premises."  For  this  refusal 
Robb  was  committed  for  contempt ;  whereupon  he  sued  out 
a  writ  of  habeas  corpus  from  the  Supreme  Court  of  California. 
Upon  a  hearing  the  writ  was  dismissed,  and  Robb  was 
remanded  to  the  custcxly  of  the  sheriff,  the  decision  of  the 
Cburt  being  put  upon  the  ground  that  Robb  should  have  at 
least  obeyed  the  writ  so  far  as  to  produce  Bayley  in  Court, 
so  that  the  Court  might  have  inquired  into  the  cause  of  his 
detention. 
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To  this  judgment  of  the  Supreme  Court  of  CaHfornia,  Robb 
took  a  writ  of  error  to  the  Supreme  Court  of  the  Ignited 
States.  The  Supreme  Court  of  the  United  States  affirmed 
the  judgment  of  the  Supreme  Court  of  the  State,  not,  how- 
ever, upon  the  narrow  ground  on  which  the  State  Court  had 
put  it«^  decision,  but  u})Ori  the  broader  basis  that  Kobb,  while 
acting  under  the  authority'  of  the  Governor  of  Oregon,  was 
not  acting  as  a  Federal  officer,  although  he  was  acting  by 
virtue  of  an  authority  conferred  by  the  Constitution  and 
laws  of  the  United  States;  and,  further,  that  the  jurisdiction 
of  the  State  Courts  included  the  consideration  and  determin- 
ation of  questions  involving  authorities,  rights,  privileges 
and  immunities  derived  from  the  Constitution  and  laws  of 
the  United  States.  In  other  words,  the  Supreme  Court  has 
decided,  in  this  case,  that  it  lies  within  the  power  of  a  State 
Court,  by  its  writ  of  Jutbeas  corpus,  to  interfere  with  the  action 
of  the  executive  of  its  own  State  and  with  the  agent  of  the 
executive  of  another  State,  both  acting  under  and  by  virtue 
of  a  statute  of  the  United  States. 

To  make  this  case  a  still  more  apt  illustration  of  some  of 
the  abusers  referred  to  by  Judge  Thompson,  we  must  notice 
another  phase  of  it — for  it  had  another  phase — and  (for 
Robb,  the  Oregon  agent)  a  very  important  phase,  too. 

After  Robb  had  failed  to  get  discharged  by  application  to 
the  Supreme  Court  of  the  State,  and,  apparently,  during  the 
pendency  of  his  writ  of  error  from  the  Supreme  Court  of  the 
Unih^d  States,  he  sued  out  another  writ  of  habeas  corpuSy 
going,  tills  time,  into  the  Circuit  Court  of  the  United  States, 
and  tlidt  Court  discharged  him  !  (See  in  re  Robb,  19  Fed. 
Reporter,  2<).)  ^ 

We  liave,  therefore,  in  this  case,  the  spectacle  of  a  double 
interfcience  —  the  State  Court  staying  the  actions  of  the 
Governors  of  two  states,  and  this  ruling  approved  by  the 
hi<2:licst  Federal  Court — while  an  inferior  Federal  Court,  in 
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its  turn,  ignores  the  process  of  the  highest  State  Court  and 
sets  its  prisoner  free. 

The  remedy  for  this  condition  of  things  would  seem  to  be 
either : 

1.  That  the  jurisdiction  now  existing  in  the  State  Courts 
over  sucli  cases  should  be  abridged  or  taken  away. 

2.  That  the  Federal  Circuit  Courts  should  be  deprived 
of  the  power  of  issuing  writ^  of  habeas  corpus  in  such 
cases ;  or,  * 

3.  That,  from  the  action  of  the  Circuit  Courts  in  ImhexLS 
corpus  cases  of  this  character,  an  appeal,  and  not  a  mere  writ 
of  error,  should  lie  to  the  Supreme  Court. 

It  would,  no  doubt,  bo  eminently  proper  that  the  ultimate 
decision  of. cases  of  this  sort  should  rest  with  the  Supreme 
Court  of  the  United  States,  for  not  mily  do  the  questions 
relate  to  authority  ijiven  bv  the  Federal  Laws,  but  thev 
assume,  or  may  assume,  the  aspect  of  a  (contest  between  the 
authorities  of  two  States.  But  the  present  condition  of  tlie 
dock(^t  of  this  Court,  which  has  already  been  fully  brought  to 
the  attention  of  t^e  Association,  admonishes  us  that  appeals 
of  this  nature  which,  if  granted,  would  be  eagerly  sought 
whenever  the  prisoner  had  friends  or  money,  would  produce 
more  evils  than  thev  would  cure.  The  desired  result  is  now 
attiiinable,  so  far  as  (juestions  of  law  are  concerned,  by  writ 
of  error.  As  to  anv  review  of  qu(\stions  of  fact  decided  bv 
the  Circuit  Court,  this  could  hardly  be  considered,  in  view  of 
our  experience  as  to  admiralty  appeals  and  the  policy  we 
have  been  comj)elled  to  adopt  as  to  them. 

We  are  then  left  to  chouse,  if  any  legislation  in  this  par- 
ticular can  be  had,  between  restricting  or  withdrawing  the 
jurisdiction  either  of  the  State  or  the  Federal  Courts.  It  does 
not  seem  to  your  Committee  tliat  the  original  jurisdiction  of 
either  should  be  withdrawn. 
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Some  (/Ourt  must  certainly  be  open  to  applications  for  this 
relief,  and  it  should  be  whatever  Court,  competent  to  do  jus- 
tice, can  be  quickest  reached.  This  will  ordinarily  be  the 
Court  of  a  State ;  but  if  either  party  prefers  a  Court  of  the 
United  States,  it  would  seem  fullv  in  accordance  with  the 
spirit  of  our  more  recent  legislation  to  permit  a  removal  of 
the  cause  before  hearing,  upon  a  proper  showing  that  a  con- 
jStitutional  question  is  involved,  into  the  Circuit  Court  of  the 
United  States. 

In  the  third  place :  State  Courts  have  attempted  to  inter- 
fere with  the  functions  of  the  Federal  Executive. 

Interferences  of  this  kind,  however,  may  be  considered  as 
things  of  the  past.  The  cases  of  Ableman  vs.  liooth,  21 
Howard,  .llH),  and  Tar^le's  Case,  13  Wallace,  397,  would  seem 
to  have  thoroughly  settled  the  law,  and  the  FederalJudiciary 
may,  with  confidence,  be  relied  upon  to  protect  the  functions 
of  the  Executive  of  the  United  States  from  encroachments  of 
State  tril.)unals.  The  recent  case  of  Robb  vs.  Connollv,  106 
U.  S.,  ()2(),  already  cited  and  commented  upon,  recognizes  the 
correctness  of  the  rule  laid  dow'n  in  Ableman  vs.  Booth,  and 
in  Tarble's  Case,  and  evinces  no  disposition  on  the  part  of 
the  court  to  dei)art  from  that  rule. 

The  last  chiss  of  cases  to  be  noticed  embrace  those  in 
which  tlie  Federal  and  State  Court-^  have  claimed  the  right 
to  interfere  witli  each  otlier's  processes  and  do  away  with  the 
eflcct  of  (»ach  other's  judgments. 

So  far  as  respects  attempts  on  the  part  of  State  tribunals 
to  interfere  with  the  execution  of  the  writs  or  the  enforce- 
ment of  tlie  judgments  of  the  Courts  of  the  United  States, 
your  Committee  do  not  consider  that  any  legislation  is 
neeessarv.  Tlie  decisions  in  Ableman  vs.  Booth,  and  in  Tar- 
ble's  Case,  already  referred  to,  cover  cases  of  this  description, 
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and  the  rule  there  laid  down  may  be  safely  relied  upon  to 
forbid  a  recurrence  of  abuses  of  this  character. 

But  the  complaint  that  the  process,  judgments,  and  decrees 
of  the  State  Courts  are  improperly  interfered  with  by  writs  of 
luibeas  COITUS  issued  bj'  Federal  tribunals  is  a  just  one,  and 
the  abuse  still  remains  as  a  miscliief  in  our  jurisprudence 
which  surely  demands  a  remedy  by  the  passa<}je  of  an  act 
of  Congress,  whereby  it  may  be  provided  that  when  a 
prisoner,  under  a  writ  from  a  State  Court,  is  discharged 
under  a  habeas  corpus  issued  by  Circuit  or  a  District  Court, 
an  appeal  ma\^  be  taken  by  tlie  proper  Stiite  authorities  to 
the  Supreme  Court  of  the  United  States.  Possibly,  also,  a 
similar  appeal  should  be  allowed  to  the  party  in  custody, 
if  the  decision  of  the  Federal  Court  should  be  that  he  be 
remanded. 

This,  as  it  seemed  to  the  Committee,  may  be  supplied  by 
so  amending  the  existing  statutes  as  to  give  the  State  or 
other  public  authorities  interested  in  the  case,  thougli  not 
a  party  to  the  record,  the  right  to  intervene  and  to  have  an 
adverse  decision  reviewed. 

Allusion  was  made  at  the  outset  of  this  report  to  the  pos- 
sibility that  the  Courts  themselves  might  correct  the  abuses 
complained  of.  This  involves  a  wisc^  and  well  considered 
course  of  judicial  action  which  would  derive  aid  and  support 
from  (;o-operation  by  the  bar  in  the  creation  of  a  just  senti- 
ment on  tlie  subject.  Habeas  cor/)us  cases  necessarily  require 
prompt  and  summary  action  and  decision,  and  it  would  be 
of  great  value  to  the  administration  of  this  particular  branch 
of  justice  if,  by  a  common  consent  on  the  part  of  the  bench 
and  the  bar,  the  boundaries  and  limitations  of  State  and 
Federal  jurisdiction  could  be  more  definitely,  determined. 
This  result  mav,  in  some  measure,  be  attained  bv  in- 
creased  interest  on   the  part  of  the  bar,  especially  in  their 
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local  associations,  in  reference  to  cases  occurring  witliin  the 
jurisdiction  of  their  own  Courts. 

The  committee  recommend  the  passage  of  the  following 
resolution : 

Rcmhe/L  That  it  be  referred  to  the  Committee  on  Juris- 
prudence  and  Law  Reform,  to  prepare  suitable  amendments 
to  the  provisions  of  the  Revised  Statutes  of  the  United 
States,  relating  to  writs  of  habeas  coiyus  to  carry  into  effect 
the  recommendations  of  the  foregoing  report,  and  to  report 
the  same  to  this  Association  at  its  next  annual  meeting. 
All  which  is  respectfully  submitted. 

William  Allen  Butler, 
Simeon  E.  Baldwin, 
George  Tucker  Bispham, 
Skipwith  Wilmer, 

Comviitiee. 

The  Chairman  : 

What  action  shall  be  taken  upon  this  report? 

C.  C.  Bonney,  of  Illinois : 

I  move  that  the  report  be  received,  approved,  and  rt^iom- 
mitted  to  the  committee  for  such  further  proceedings,  in 
accord  with  their  recommendations,  as  thev  mav  deem 
proper. 

The  Chairman  : 

Tlie  adoption  of  the  resolution,  I  suppose,  is  the  more 
material.     You  will  find  it   on  page  9  of  the  committee's 

report. 

Luke  P.  Poland,  of  Vermont : 

The  eliairiiiaii  of  the  committee  made  some  allusion  to 
ine,  and  jurliaps  I  ouglit  to  take  the  time  of  the  Association 
lor  a  very  short  tiTn(\as  I  have  given  considerable  attention 
to  tlii^  ^uhjeet.  The  ease  that  was  decided  in  mv  own  state 
two  or  three  years  a^o — and  one  that  is  alluded  to  by  Judge 
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Thompson  in  his  paj)er — caused  me  to  give  some  attention 
to  it,  before  that  paper  was  read.  Some  two  or  three  years 
ago,  a  man  had  b^en  convicted  before  the  county  court,  w^hich 
is  a  court  of  general  jurisdiction,  both  civil  and  criminal — the 
highest  court  we  have  in  our  state  where  they  have  trials  by 
jury.  This  man  was  convicted  of  passing  counterfeit  notes  of 
a  national  bank,  and  sentenced  to  the  penitentiary.  He  was 
brought  out  by  a  writ  of  habeas  corpus,  before  the  United 
States  District  Court  Judge, — a  most  learned  judge,  by  the 
way — and  he  was  discharged,  upon  the  ground  that  the 
county  court  had  no  jurisdiction  over  the  offense.  The 
result  of  that  decision  is,  that  the  jurisdiction  over  the  crime 
of  counterfeiting,  or  passing  counterfeit  money,  has  wholly 
depart<3d  from  state  court.s  everywhere,  because  the  same 
decision  that  he  made  in  reference  to  the  passing  of  counterfeit 
national  bank  bills  would  apply  with  still  stronger  reason  to 
the  only  other  kind  of  paper  money  we  liave — United  States 
notes,  and  to  United  States  coin.  The  decision  was  put  upon 
the  ground  that  Congress,  under  the  revised  statutes,  at 
least,  had  given  exchisive  jurisdiction  of  that  offense  to  the 
Circuit  Court  of  the  United  States.  lie  seemed  to  labor 
under  some  misapprehension  that  there  was  a  kind  of 
concurrent  jurisdiction,  or  might  be,  over  an  offense  that  was 
created  by  a  law  of  Congress.  I  might  further  say,  that  in 
our  state,  our  legislature  had  expressly  provided  that  counter- 
feiting, or  passing  counterfeit  bills  of  a  national  bank,  sliould 
be  an  offense  against  the  state  of  Vermont.  But  I  will  not 
take  any  time  to  argue  about  the  unsoundness  of  liis 
decision.  What  troubled  me  in  reference  to  it  was,  that  the 
lowest  class  of  federal  judges,  district  judges,  were  then^by 
turned  into  courts  of  error,  to  overtlirow  the  final  judg- 
ments of  the  higliest  jurisdiction  of  the  state;  and  from 
them  there  is  no  appeal.  There  have  been  other  instances 
in  other  parts  of  the  United  States  of  far  more  flagrant  cases 
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'  than  this  in  Vermont.  Within  the  last  year,  the  United 
States  District  Judge  in  the  state  of  Oregon,  released  a  man 
who  had  been  convicted  and  sentenced  tor  keeping  a 
gambling  house,  in  violation  of  an  ordinance  of  some  town 
in  that  state.  The  man  was  brought  before  the  judge  on  a 
writ  of  habeas  corpwi.  The  judge  decided  that  the  ordinance 
was  invalid  because  it  went  beyond  what  tlie'general  law  of 
the  state  authorized.  But  the  way  that  he  obtained  jurisdic- 
tion, was  by  putting  it  upon  the  ground  that  the  man  was 
unlawfully  imprisoned,  because  the  ordinance  was  invalid, 
and,  therefore,  he  was  imprisoned  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution. 

That  interpretation  would  give  to  a  United  States  ju<Ige 
the  most  unlimited  jurisdiction.  So  I  gave  my  attention  to 
this  subject  in  the  last  session  of  Congress,  and  considered  a 
good  many  ways  of  reaching  the  difficulty,  i)Ut  I  finally 
satisfied  myself  that  all  that  could  practically  be  done  was  to 
restore  the  ai)peal  to  the  Supreme  Court  of  the  UnittKl 
States,  which  was  given  by  this  broad  act  of  1S<)7. 

I  low  many  of  you  gentlemen  have  had  occasion  to  look 
into  this  habeas  coiptui  history,  I  do  not  know.  Up  to  the 
year  ISX],  the  jurisdiction  of  United  States  judges  and 
courts  in  mattcM's  t)f  Itaheati  corpus  was  very  limited.  It  was 
limited  whollv  to  cases  where  persons  were  in  custodv  under 
process  of  the  United  States  courts.  In  1833,  the  time  of 
the  nullitieation  difficulty,  by  an  act  that  was  then  passed, 
this  jurisdiction  was  given  to  the  courts  of  the  United  States 
to  relieve  Ignited  States  Revenue  officers  who  had  been 
]>r(»seeute(l  for  acts  done  as  officers,  in  state  courts.  There 
was  no  furtlu^r  alteration  or  extension  of  the  jurisdiction, 
until  alter  the  MoLeod  difficultv  in  this  state,  when  an  act 
was  passed,  providing  for  cases  of  that  sort.  But  none  has 
ever  arisen  since  then  that  I  have  heard  of  It  ran  along 
until  after  the  war  was  over.     In  1867,  Congricss  passed  an 
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act  which,  very  broadly,  extended  the  federal  jurisdiction. 
It  was  extended  to  all  cases  of  imprisonment  of  "  persons  in 
custody  in  violation  of  the  Constitution,  or  of  any  law  or 
treaty  of  the  United  States,"  and  all  difficulties  that  have 
been  pointed  out  by  Judge  Thompson,  and  by  the  report  of 
our  committee,  have  grown  up  under  that  act. 

I  had  something  to  do  with  the  passage  of  that  act.  It 
was  deemed  necessary  at  that  time,  and  probably  was 
necessary  in  certain  portions  of  the  country,  that  the  judges 
and  courts  of  the  United  States  should  be  vested  with  all  the 
jurisdiction  that  could  be  given  to  them  under  the  constitu- 
tion; but  it  was  known  that  that  jurisdiction  might  be  very 
widely  extended.  Therefore,  that  act  of  18H7  provided 
that  where  a  case  was  brought  before  a  single  judge,  an 
appeal  should  be  to  the  next  regular  term  of  the  circuit 
court  in  that  district,  and  that  from  the  decision  of  the  cir- 
cuit court,  an  appeal  should  lie  to  the  Supreme  Court  of  the 
United  Statas.  Within  a  year  after  the  passage  of  that  act, 
there  came  up  the  famous  case  of  McArdle,  who  was  im- 
prisoned in  Mississippi  under  an  order  of  some  military 
governor,  and  took  out  a  writ  of  habeas  corpus  before  the  district 
judge,  who  decided  against  him.     He  appealed  to  the  circuit 
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court  with  the  same  result.  From  there  he  appealed  to  the 
Supreme  Court.  After  the  case  was  argued  in  the  Supreme 
Court,  and  while  the  court  held  it  under  advisement,  that 
portion  of  the  act  of  1<S()7,  which  allowed  an  appeal  to  the 
Supreme  Court,  became  very  suddenly  repealed,  and  that 
court  held  that  the  repeal  operated  upon  that  case. 

Since  that  time — since  the  decision  of  these  inferior  federal 
judges  has  been  left  .to  be  final — they  have  lived  up  to  the 
old  saying  of  a  good  judge,  that  he  "  enlarges  his  juris- 
diction." 

Accordingly,  I  introduced  a  bill  in  the  House  last  session, 
which  was  referred  to  the  Judiciarv  Committee,  was  unani- 
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mously  reported  by  that  committee,  and  passed  the  House 
unanimously,  and  has  been  reported  in  the  Senate  favorably 
by  the  Judiciary  Committee.  If  it  had  not  been  reported  so 
near  the  end  of  the  session,  it  would  undoubtedly  have  passed 
the  Senate.  I  have  no  objection  to  the  resolution  that  this 
committee  have  reported.  I  have  advised  all  that  I  thought 
could  be  done  on  this  subject,  and  have  got  it  well  on  to 
comi)letion. 

John  F.  Dillon,  of  New  York  : 

How  will  it  stand  then — the  act  of  1867 — with  vour 
supplement  ? 

Luke  P.  Poland : 

The  act  which  1  introduced  restores  the  act  of  1867  as  it 
was  originally  passed. 

John  F.  Dillon : 

Will  vou  read  it,  if  it  is  there  before  vou  ? 

Luke  P.  Poland : 

I  have  merelv  the  Revised  Statutes  here. 
John  F.  Dillon : 

I  mean  the  clause  under  which  the  federal  judges  feel  at 
libortv  to  make  that  examination. 

Luk(7  P.  Poland: 

Appeals  from  a  single  judge  to  the  circuit  court  were  left 
undisturbed.  It  was  only  the  appeal  from  the  circuit  court 
to  the  Supreme  Court  which  was  repealed.  The  act  that 
has  been  passed  by  the  house  is  as  follows:  "From  the  final 
decision  of  any  court,  justice,  or  judge  inferior  to  the  circuit 
court  u])on  an  application  for  a  writ  of  habeas  corpus^  or 
upon  such  writ  when  issued,  an  appeal  may  be  taken  from 
tlic  circuit  court  for  the  district,"  etc.,  etc.  [Reading  the  act.] 
That  is  the  [)ro vision  in  the  act  of  1807.  Then  the  second 
case  wlierc  an  a])pcal  is  allowed  is  under  the  act  that  was 
passed  urowin^  <mt  of  the  McLeod  case.      Then  follows  (R. 
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S.,  p.  704):  "From  the  final  decision  of  such  circuit  court," 
etc.,  etc.  It  does  not  apply  to  the  first  clause  of  the  section, 
but  to  the  second  clause,  which  is  the  McLeod  section.  The 
bill  that  has  been  passed,  merely  makes  it  apply  to  both 
sections  instead  of  to  one.  If  the  Association  can  apply  a 
remedy  which  will  do  any  better  than  restore  that  appeal, 
I  shall  co-operate  with  you. 

C.  C.  Bonney,  of  Illinois,  said : 

It  seems  to  me  now  that  the  motion  which  I  offer  after 
the  explanation  made  by  Judge  Poland,  is  precisely  what 
we  ought  to  pass.  It  was,  I  believe,  in  these  words — That 
the  report  be  received  and  approved,  that  the  subject  be 
recommitted  to  the  committee  with  directions  to  take  such 
further  proceedings  in  conforniity  with  their  recommend- 
ations as  they  may  deem  expedient.  That  motion  would 
leave  it  for  the  committee  to  propose  any  supplementary 
act,  or  to  concur  in  the  act  of  Judge  Poland.  I  would  there- 
fore ask   a  vote  on  mv  motion. 

The  Chairman : 

Do  you  mean  by  that,  the  adoption  of  the  resolution  ? 

C.  C.  I^onney : 
Practically,  it  does. 

James  (.).  Broadhead,  of  Missouri : 
I  second  the  motion. 

Henry  ( ■.  Semple,  of  Alabama,  said : 

Before  that  motion  is  put,  I  should  like  to  make  an 
objection.  The  motion  if  adopted  will  commit  the  Associ- 
ation to  the  views  of  the  committee  as  expressed  in  this 
report.  The  objection  is  that  I  did  not  hear  the  report 
which  was  read,  and  have  not  had  time  to  examine  it  for 
myself,  and  I  do  not  think  that  any  member  of  this  Associ- 
ation who  has  heard  this  rnatter  now  for  the  first  time  is, 
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perha{)s,  any  better  prepared  to  form  an  intelligent  jiulg- 
ment  upon  it  than  I  am.  Tliose  who  have  studied  this 
specially,  of  (*ourse,  are  i)repared  in  reference  to  it.  I  think, 
and  I  submit  with  great  diflfidence,  that  it  would  be  better 
to  adopt  the  resohition  of  the  committee  without  any  ap- 
proval of  the  re|K)rt,  because  we  cannot  tell  until  we  see  the 
act  framed  whether  we  api)rove  it  really  or  not.  I  think 
it  was  Lord  Coke  who  said  to  His  Majesty,  when  called  for 
an  opinion,  *'Sire,  if  you  should  ask  me  for  my  opinion  as  to 
a  (juestion  of  common  law,  I  should  be  ashamed  if  I  could 
not  give  it  to  you  without  reflection ;  but  if  you  ask  my 
opinion  u{)on  an  act  of  Parliament  I  should  be  ashamed  to 
give  it  to  your  Majesty  without  reading  it.^'  So  we  are  called 
upon  here  to  pronounce  beforehand  upon  the  advisability  of 
the  adoption  of  an  amendment  to  the  act  of  Congress  u])on  one 
of  the  most  important  subjects.  I  now  move,  as  a  substitute 
to  the  resolution  offered  by  the  gentleman  from  Illinois,  that 
the  resolution  of  the  committee  be  adopted,  and,  in  addition, 
that  the  committee  be  requested  when  they  have  framed  the 
])roi>osed  legislation  to  have  it  j)rinted,  and  that  the  secre- 
tary bo  requt^sted  to  send  a  copy  of  it  to  each  member  of  the 
Association  before  the  next  meeting. 

Alexander  R.  Lawton,  of  Georgia, 
Seconded  the  motion  of  Mr.  Semple. 

(\  C.  Ronney,  of  Illinois,  said: 

In  the  light  of  the  explanation  made  by  Judge  Poland. 
the  resolution  rejiorted  by  the  committee,  which  at  the  time 
of  tluir  rc^port  seemed  to  be  just  what  was  required,  does  not 
<vv\n  so  now,  since  it  may  be  that  the  committee  will  en- 
tirely concur  in  the  action  which  has  been  reported  as  a 
supplement  to  their  report  by  Judge  Poland.  It  therefore 
seems  to  me  that  the  resolution  which  was  offered  bv  me 
nion^  clearly  meets   the   case,   although   in   that   matter  I 
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should  defer  entirely  to  the  better  judgment  of  the  chairman 
of  that  committee.  If,  however,  it  will  remove  objection  and 
save  delay  I  should  be  quite  content,  with  the  consent  of  the 
seconder  of  my  motion,  to  withdraw  the  words  "and  approve." 

Henry  C.  Semple,  of  Alabama,  said  : 

I  withdraw  mv  motion  of  a  substitute,  if  that  be  amended 
as  Mr.  Bonney  says,  with  the  proviso  that  it  be  printed  and 
forwarded  to  each  member. 

(J.  C.  Bonney,  of  Illinois,  said : 

And  I  will  add  the  words,  "And  that  such  action  as  thev 
mav  take  be  sent  to  each  member  of  the  Association  before 
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the  next  meeting.'' 

Alexander  R.  Lawton,  of  Georgia,  said  :  I  ask  for  the  read- 
ing of  the  resolution  with  any  amendment  that  is  offered. 

The  Chairman  ; 

Mr.  Bonney  proposes  to  rewrite  the  amendment,  and  he 
will  then  read  it  altogether. 

R.  T.  Merrick,  of  Washington,  said: 

How  would  it  do  to  say,  "It  is  the  sense  of  the  meeting 
that  the  act  of  1807  be  restored."  That  act  was  repealed  for 
the  purpose  of  preventing  the  exercise  by  the  Supreme  Court 
of  the  jurisdiction  on  appeal  which  it  gave  to  the  Supreme 
Court  in  the  particular  case  of  McArdle,  and  was  repealed 
after  that  case  had  been  argued.  It  was  a  wise  act,  and  I 
am  inclined  to  think  that  we  can  rid  ourselves  of  the  com- 
plications that  have  arisen  this  morning,  by  voting  to  advo- 
cate the  restoration  of  the  act  of  1807. 

B.  A.  Willis,  of  New  York,  said : 
I  second  the  motion. 

William  Allen  Butler,  of  New  York : 
The  committee  think  thev  can  rid  themselves  of  a  i2:reat 
deal  of  labor  by  cutting  this  knot  in  the  way  proposed.     At 
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the  same  time  we  muj^t  not  overlook  the  action  taken  bv 
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this  Association  last  vear,  and  the  duty  which  was  then 
imposed  upon  this  committee.  We  had  a  very  able  and 
interesting  paper  read  by  an  eminent  member  of  the  Asso- 
ciation upon  this  parti<*ular  subject,  and  he  pointed  out 
certain  s|)ecific  mischiefs  which  seemed  to  require  remedy, 
and  then  the  Association  referred  that  pai>er  to  the  commit- 
tee, of  which  I  am  chairman,  with  a  positive  direction  to 
submit  to  the  Association,  at  this  meeting,  suggestions  of 
remedies  for  those  specific  evils.  Under  that  direction  the 
committee  was  bound.  Accordingly  we  looked  into  this 
subject  and  we  found  that  as  to  one  of  these  suggested  mis- 
chiefs it  did  not  appear  worth  while  to  attemj)t  any  remedy. 
As  to  tlie  others  we  made  suggestions  wliich  seemed  perti- 
nent to  the  subject,  and,  as  the  Association  will  perceive,  to 
carry  out  these  suggestions  some  amendments  to  the  federal 
statutes  were  required,  and  we  then  asked  leave,  by  our 
resolution,  to  put  these  ainendments  into  shajx*  and  to  re- 
port them  to  the  Association.  My  friend,  who  offered  the 
substitute  for  the  resolution  offered  by  Mr.  Bonney,  will  per- 
ceive that  the  utmost  that  the  committee  suggested  was  that 
whatever  recommendation  they  might  make  in  the  shape  of 
an  amendment  to  the  existing  law,  should  simply  be  drafted 
and  submitted  to  the  Association  at  the  next  meeting.  Now, 
after  getting  here,  we  were  apprised  for  the  first  time  of  this 
act  in  Congress.  i)i  course  it  has  not  matured  into  the 
passage  of  an  act,  and  we  cannot  therefore  be  disposed  to 
follow  it  very  strictly.  Judge  Poland  informed  the  com- 
mittee for  the  first  time,  when  we  got  here,  of  this  pro- 
posed legislation  and  the  stage  it  had  reached.  Of  course 
that  follows,  as  far  a,s  it  goes,  the  recommendation  of  the 
coiinnittee;  and  if  the  Association  shall  be  satisfied  with 
that,  as  Judge  Poland  apj)ears  to  be — that  that  is  as  far  as 
it  is  worth   while  to  go,  then  the  passage  of  a  resolution 
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directing  co-operation  in  the  passage  of  that  act,  will  end 
this  whole  subject,  and  the  committee  will  be  discharged. 
All  I  ask  is,  that  our  relation  to  the  subject  may  be  defined 
by  the  present  action  of  the  Association  in  the  light  of  what 
has  already  been  done,  and  if  the  Association  is  prepared 
now  to  make  a  finality  of  this  subject  by  approving  of  the 
passage  of  the  act  introduced  by  Judge  Poland,  well  and 
good,  and  then  the  committee  will  be  discharged  of  the 
whole  subject. 

James  0.  Broadhead,  of  Missouri,  said : 

I  was  with  Judge  Poland  on  the  committee  on  which  the 
bill  introduced  by  him  was  reported.  It  was  referred  by 
the  Judiciary  Committee  to  a  sub-committee,  consisting  of 
Judge  Poland  and  myself.  We  examined  the  subject  and 
came  to  the  conclusion  that  all  we  could  hope  to  accomplish 
was  the  restoration  of  the  provisions  of  1867,  or  so  much  of 
it  as  had  been  repealed,  for  the  purpose  of  getting  rid  of  the 
McArdle  case.  All  that  was  repealed,  according  to  my 
recollection,  was  the  right  of  appeal  to  the  Supreme  Court  of 
the  United  States.  That  right  of  appeal  was  taken  away  by 
Congress.  We  thought  all  we  could  expect  to  accomplish 
would  be  the  restoration  of  that  right  of  appeal.  That  passed 
the  lower  House  of  Congress,  has  gone  to  the  Senate,  and 
has  been  reported  by  the  Judiciary  Committee  of  that  body, 
and  doubtless  will  become  a  law.  That  meets  the  recom- 
mendation of  this  committee,  as  I  understand  it,  contained 
in  the  last  suggestion.  Now,  so  far  as  the  previous  part  of 
this  report  is  concerned,  I  have  not  read  it,  and  did  not 
hear  distinctly  whether  any  suggestions  were  made,  or 
whether,  when  the  recommendations  of  the  committee  are 
referred  to  in  this  committee's  report,  it  refers  to  any  further 
act  proposed  to  be  passed  to  meet  that  suggestion,  and,  there- 
fore, I  am  in  the  dark  in  regard  to  the  passage.    But  so  far 

as  the  recommendation  of  restoration  of  the  act  of  1867  is 
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concerned,  I  think,  substantially,  the  act  I  refer  to  doe» 
restore  that  act.  If  it  does  not,  it  ought  to  be  done,  and  I, 
therefore,  would  vote  for  this  recommendation  to  restore  the^ 
act  of  1867.  So  far  as  the  other  recommendations  are  con- 
cerned, I  am  not  prepared  to  vote  upon  them.  So  far  as  my 
own  opinion  is  concerned,  I  was  in  favor  of  the  restoration 
of  the  act  of  1789,  the  first  judicial  act,  the  effect  of  which 
was  to  take  from  the  federal  court  all  jurisdiction  in  habeas 
corpus  cases,  every  imprisonment  made  on  the  authority  of 
the  state  tribunal.  In  other  words,  the  federal  acts  were 
confined  in  their  jurisdiction  to  cases  of  imprisonment  under 
federal  process,  making  a  broad  distinction  between  the 
authority  of  the  federal  judiciary  and  the  state  judiciary.* 
The  first  amendment,  as  suggested  by  Judge  Poland,  was- 
made  in  1833,  in  order  to  prevent  imprisonment  by  the 
state  authorities.  Then  when  the  McLeod  case  came  on,, 
there  still  was  another  amendment.  Then  the  act  of  1867 
was  passed,  which  gives  the  right  of  appeal  in  all  cases  tO" 
the  Supreme  Court  of  the  United  States,  but  does  not  restore 
the  provisions  of  the  act  of  1789.  We  thought  all  we  could 
accomplish  would  be  the  passage  of  an  act  which  would,  in 
effect,  restore  the  act  of  1867.  That  is  what  I  am  in  favor  of. 
I  don't  know  that  we  need  any  other,  unless  we  wish  to  take 
the  strong  ground  of  going  back  to  the  provisions  of  the 
judiciary  act  of  17S9.  I  am  in  favor,  therefore,  of  approving 
the  restoration  of  the  act  of  1867. 

R.  T.  Merrick,  of  Washington,  D.  G. : 

I  am  very  glad  to  hear  the  explanation  of  Mr.  Broadhead,. 
because  it  supplements  my  suggestion  very  effectively,  and 
shows  that  all  we  can  probably  do  now  is  what  I  propose  to- 
do  in  the  resolution  that  I  offer.  I  will,  therefore,  now  add  I 
to  that  resolution,  that  all  other  matters  and  suggestions 
contained  in  that  report  be  recommitted  to  the  committee^ 
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and  that  they  be  instructed  to  report  thereon  at  the  next 
meeting.  So  that  we  may  accomplish,  or  help  to  accomplish, 
what  these  learned  gentlemen  in  Congress  tell  us  may  now 
be  accomplished,  viz.,  the  restoration  of  the  right  of  appeal 
given  by  the  original  act  of  1867.  And  having  done  that, 
we  may  then  see  at  the  next  meeting,  whether  we  cannot  ac- 
complish that  desirable  severance  of  jurisdiction  between  the 
state  and  federal  tribunals,  and  going  a  little  further,  acting 
wisely  upon  the  maxim  of  going  slowly  and  accomplishing 
what  we  can. 

The  Chairman : 

Do  you  make  your  motion  as  a  substitute  for  the  resolu- 
tion oflfered  by  the  committee  ? 

R.  T.  Merrick  said  : 

It  is  a  substitute  for  whatever  is  now  before  this  body ; 
that  the  committee  be  instructed  to  represent  the  Association 
before  Congress  in  advocating  the  passage  of  the  bill  now 
pending,  which  will  restore  the  act  of  1867 ;  and,  secondly, 
that  all  other  matters  be  recommitted  to  the  committee  with 
instructions  to  report  thereon  at  the  next  meeting  of  this 
Association. 

Alexander  R.  Lawton,  of  Georgia,  said : 

I  think  the  policy  of  this  Association  tends  to  give  respect 
to  the  standing  committees.  I  should  be  very  glad  to  know 
whether  the  substitute  that  is  proposed  would  meet  with  the 
sanction  of  the  chairman  of  that  committee. 

R.  T.  Merrick,  of  Washington,  said  : 
I  felt  very  confident  that  it  would. 

Alexander  R.  Lawton,  of  Georgia,  said : 

My  friend  from  Alabama  remarked  that  the  Association 
was  not  prepared  to  vote  upon  this  matter,  because  a  great 
many  of  them  had  now  heard  of  it  for  the  first  time.    In  the 
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changing  character  of  the  attendance  upon  this  Association 
that  is  necessarily  so  at  every  meeting,  and  we  could  never 
act  upon  anything  if  every  member  present  had  to  be 
thoroughly  informed  of  what  had  passed  at  the  previous 
meetings.  Hence  it  becomes  important  if  we  wish  to  do 
anything  to  give  heed  to  the  solemn  reports  of  the  regular 
committees,  and  especially  a  committee  which  has  shown 
itself  to  have  done  its  work  as  carefully  as  this  has.  Hence, 
I  take  leave  to  ask  whether  that  substitute  would  not  meet 
with  the  approbation  of  this  committee  in  lieu  of  the  action 
they  proposed.  If  it  does,  I  think  it  would  be  a  perfect 
solution,  probably,  of  the  whole  matter,  so  far  as  I  am 
informed. 

S.  0.  Griswold,  of  Ohio,  said : 

The  adoption  of  this  resolution  commits  us  to  nothing 
except  to  the  approval  of  the  work  of  the  committee  in  that 
direction.  Therefore,  it  is  committing  us  to  no  special  action 
at  all,  but  we  simply  approve  of  the  work  of  the  committee 
so  far  as  they  have  gone,  and  whatever  suggestions,  in  the 
way  of  suggestions,  are  to  be  subiiiitted  to  the  next  meeting 
of  this  Association  for  approval.  Therefore,  I  see  no  reason 
at  present  for  offering  the  substitute.  If  we  simply  pass 
this  resolution  on  this  subject,  approving  what  they  ask, 
then  another  suggestion  that  the  gentlemau  from  St.  Louis 
has  made,  can  be  adopted,  api)roving  what  Judge  Poland 
has  done. 

William  Allen  Butler,  of  New  York,  said  : 

I  think  I  can  sj^eak  for  every  member  of  the  committee 
when  I  say  that  our  only  purpose,  of  course,  is  to  serve  the 
general  end  that  brings  us  all  here,  as  declared  in  our  con- 
stitution, "  to  promote  the  administration  of  justice."  I  may 
be  pardoned  for  ca,lling  attention  to  the  fact  that  we  have 
some  six  or  seven  standing  committees  upon  our  list,  and 
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here  is  one  single  one — our  committee — expecting  to  report. 
Now,  as  I  say,  this  subject  was  a  novel  one,  and  was  intro- 
duced by  an  important  paper.  It  was  referred  to  our  com- 
mittee, with  a  positive  direction.  Now,  what  becomes  of  the 
report,  or  of  the  recommendation,  is  solely  a  matter  for  the 
Association.  I  take  leave  to  say,  in  answer  to  a  suggestion 
of  Mr.  Broadhead,  that  we  do  propose,  in  the  earlier  part  of 
the  report,  a  change  in  the  present  mode  of  administration, 
in  this  report.  We  had  a  case  in  New  York  the  other  day 
— ^that  of  Tully — which  has  excited  a  good  deal  of  attention. 
He  was  a  defaulter  of  the  funds  of  a  bank  entrusted  to  him, 
and  he  came  to  New  York.  He  was  arrested  for  extradition, 
and  Commissioner  Osborne,  a  very  experienced  and  careful 
magistrate,  committed  him.  He  appealed  to  the  district 
judge,  and  Judge  Brown  reversed  the  decision  and  set  the 
man  at  liberty.  We  have  suggested  that  in  a  case  of  this 
description  it  is  hardly  safe  that  the  ultimate  appellate  juris- 
diction should  be  vested  in  a  single  district  judge.  This  is 
an  important  subject.  We  are  here  to  consider  subjects  of 
importance  all  over  the  country.  I  venture  to  suggest  that 
here  is  a  subject  of  very  great  practical  importance,  whether 
it  is  safe  or  wise  to  leave  so  great  a  power  in  the  hands  of  a 
district  judge,  whether  there  ought  not  to  be,  as  we  suggest, 
an  amendment  of  the  revised  statutes,  to  give  the  right  of 
review  to  a  court  composed,  as  we  suggest,  of  the  district  or 
circuit  judges — a  court  that  shall  really  be  an  appellate 
court.  It  is  possible  that,  on  reflection,  the  Association 
might  think  it  worth  while  to  attempt  some  amendment  in 
that  respect.  In  regard  to  the  particular  subject  to  which 
the  act  of  Congress  refers,  I  think,  as  it  turns  out  here,  that 
a  remedial  statute  is  already  in  course  of  passage,  and  likely 
to  become  a  law,  it  is  very  proper,  and  I  think  the  commit- 
tee would  be  very  glad,  to  accept  the  views  of  the  Association 
in  that  respect ;  that  the  Association,  at  once,  instruct  the 
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committee,  as  I  understand  the  resolution  of  Mr.  Merrick,  to 
cO-operate  on  behalf  of  the  Association,  to  secure  the  passage 
of  that  act ;  and  then,  if  the  other  matters,  including  that  to 
which  I  have  referred,  are  re-committed  to  the  committee,  I 
think  that  would  be  proper. 

C.  C.  Bonney,  of  Illinois,  said : 

I  think  that  the  state  of  the  question  before  us  is  not  quite 
clearly  conceived.  No  motion  has  been  made  to  adopt  the 
report  of  the  committee.  With  the  concurrence  of  its  chair- 
man I  offered  a  resolution  which  the  Association  has  not  yet 
heard. 

The  Chairman : 

I  put  the  question  directly  whether  you  intended  your 
resolution  to  adopt  the  report  of  the  committee. 

C.  C.  Bonney: 

Then  Mr.  Merrick  moves  a  substitute,  not  for  the  resolu- 
tion reported  by  the  committee,  which  was  not  before  the 
house,  but  for  my  resolution.  While  I  was  writing  the 
changes  which  had  been  agreed  upon  between  the  mover 
of  this  resolution  and  other  members,  the  substitute  was 
moved,  since  which  this  resolution  has  not  been  read.  I 
conceive  that  there  is  one  very  wide  difference  between  Mr. 
Merrick's  substitute  aixd  my  own.  That  simply  dismisses 
this  committee.  This  pending  act  in  Congress  is  not  passed 
yet.  Whether  it  ever  will  be  passed  is  problematical.  The 
only  substantial  difference  between  the  suggestions  made 
by  the  gentleman  from  Missouri  and  the  gentleman  from 
Washington,  were  these.  My  resolution  continued  the  mat- 
ter in  charge  of  the  committee  to  render  such  aid,  and  do  such 
things  as  they  may  find  expedient  or  proper;  and,  if  they  make 
any  new  amendment,  to  send  it  to  the  members  of  the  Associa- 
tion, a.s  tlie  gentleman  from  Alabama  requested.  With  the 
chair's  permission  I  will  read  the  resolution  as  it  now  stands: 
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"Resolved,  That  the  report  of  the  Committee  on  Jurispru- 
dence and  Law  Reform  be  received,  and  that  the  matter  be 
recommitted  to  the  committee  with  instructions  to  take  such 
further  proceedings  in  accordance  with  their  recommend- 
ations as  they  may  deem  expedient;  and  that  the  committee 
be  requested  to  send  a  copy  of  any  statutory  amendment 
they  may  prepare  to  each  member  of  the  Association,  prior 
to  the  next  meeting  of  this  Association." 

This  resolution  carefully  avoids  pledging  the  Association 
to  the  restoration  of  the  act  of  1867,  merely  because  the 
Association  might  want  to  do  something  more,  or  different. 
I  think  the  wisdom  and  discretion  of  this  committee  has 
been  sufficiently  proved  in  former  years  that  we  may  still 
be  willing  to  trust  them. 

R.  T.  Merrick,  of  Washington,  D.  C,  said : 

Mr.  Chairman,  Mr.  Bonney,  has  offered  a  resolution.  I 
have  nothing  to  do  with  the  resolution  reported  by  the 
<5ommittee.  I  don't  want  to  vote  it  down,  or  approve  it  at 
all.  As  a  substitute  for  Mr.  Boimey's  resolution  I  offer  the 
following : 

"That  the  committee  be  instructed,  on  behalf  of  this 
Association,  to  advocate  the  passage  of  a  bill,  by  Congress, 
restoring  the  right  of  appeal  in  habeas  corpus  cases  to  the 
Supreme  Court  as  given  by  the  act  of  1867.  Secondly,  That 
all  other  matters  and  things  in  the  report  of  the  committee 
be  recommitted  to  the  committee  with  instructions  to  report 
thereon  at  the  next  session  of  the  Association." 

The  Chairman : 

I  will  take  a  vote  upon  Mr.  Merrick's  substitute. 

The  substitute  was  then  adopted. 

The  Chairman : 

The  question  now  is  upon  adopting  Mr.  Merrick's  motion, 
and  referring  the  matter  back  to  the  committee. 
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A  vote  was  thereupon  taken,  and  the  motion  was  an- 
nounced by  the  chair  as  adopted. 

The  Chairman: 

The  report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  is  next  in  order. 

R.  T.  Merrick,  of  Washington,  D.  C, 
On  behalf  of  that  committee,  said,  I  beg  to  ask  the  Asso- 
ciation until  to-morrow  to  make  a  report. 

C.  C.  Bonney,  of  Illinois  : 

The  Committee  on  Legal  Education  have  nothing  to 
report  at  present. 

[The  respective  chairmen  of  the  Committee  on  Commer- 
cial Law,  and  the  Committee  on  International  Law,  an- 
nounced that  they,  had  no  reports  to  submit.] 

The  Secretary  announced  that  the  Committee  on  Publica- 
tion, and  the  Obituary  Committee,  would  make  their  reports 
in  print. 

From  the  Committee  on  Grievances  there  was  no  report. 

Simeon  E.  Baldwin,  of  Connecticut : 

Before  the  business  of  the  standing  committees  is  disposed 
of  I  have  a  resolution  of  reference  that  I  should  be  glad  to 
bring  before  the  Association,  with  a  desire  of  securing  a 
report  next  year  from  the  distinguished  committee  of  which 
the  gentleman  from  the  District  of  Columbia  is  a  member. 
It  is  in  regard  to  the  familiar  subject  of  the  relief  of  the 
Supreme  Court,  but  it  is  designed  to  approach  the  subject 
from  a  different  side  from  that  which  has  been  hitherto 
made  the  subject  of  the  attention  of  the  Association.  A  dis- 
tinguisliec]  member  of  the  Association,  who  is  also  a  member 
of  the  national  Congress,  tells  me  that  a  measure  is  before 
that  body  wliich  seeks  to  relieve  the  Supreme  Court  by 
cutting  otf  a  portion  of  the  business  that  comes  to  it  from 
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the  District  of  Columbia  and  from  the  territories.  The 
present  statutes,  gentlemen  may  recollect,  allow  appeals 
from  the  Supreme  Court  of  the  District  of  Columbia  to  the 
Supreme  Court  of  the  United  States  in  cases  involving  a 
pecuniary  amount  much  less  than  that  required  for  appeals 
from  the  several  circuit  courts  to  the  Supreme  Court.  A 
similar  discrimination  against  the  states  exists  in  favor  of 
the  territories.  If  a  man  has  a  controversy  in  a  court  in 
a  territory,  involving  a  trifling  pecuniary  stake,  he  may  try 
his  case  before  the  circuit  court  of  the  territory  and  before 
the  Supreme  Court  of  the  territory  sitting  in  banCy  and  may 
then  again  take  an  appeal  to  the  Supreme  Court  of  the 
United  States.  And  I  am  informed  that  one  out  of  four  of 
the  cases  which  may  be  disposed  of  by  the  Supreme  Court 
in  a  year,  may  come  from  that  source;  or,  to  state  it  other- 
wise, I  am  told  that  seventy-five  cases  a  year  is  a  fair  aver- 
age for  the  cases  that  come  up  from  the  territories  and  the 
District  of  Columbia  to  the  Supreme  Court,  which  might  be 
cut  off  if  the  territories  and  the  District  of  Columbia  were 
put  upon  the  same  ground  as  the  states,  and  an  appeal 
refused  unless  $5,000  was  involved.  I  think  it  is  a  subject 
we  ought  to  investigate,  and  therefore  I  offer  the  following : 

Resolved,  That  in  the  opinion  of  this  Association  no  suffi- 
cient reason  exists  for  continuing  the  discrimination  in  favor 
of  the  territories  and  the  District  of  Columbia,  created  by 
the  existing  statutes,  granting  an  appeal  from  their  courts 
to  the  Supreme  Court  of  the  United  States  in  ordinarj^  causes 
involving  less  than  $5,000.  That  the  foregoing  resolution 
be  referred  to  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  to  be  reported  on  at  the  next  annual 
meeting,  and  that  the  committee  be  requested  to  transmit 
their  report  to  the  secretary,  for  printing  and  distribution, 
not  later  than  Julv  20,  1885." 

It  wilj  be  perceived  that  the  resolution  goes  to  the  com- 
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mittee  as  a  mere  matter  of  reference,  and  that  they  are 
requested  to  transmit  their  report  to  the  secretary,  to  be 
printed,  on  or  before  July  20th,  of  next  year,  and  the  secre- 
tary will  then  distribute  it. 

Alexander  R.  Lawton,  of  Georgia,  said: 
Make  it  June  1st. 

Simeon  E.  Baldwin,  said : 

It  may  not  be  possible  for  the  committee  to  get  together 
again  until  the  vacation  season  of  next  year,  which,  with 
some  lawyers,  begins  the  first  of  July. 

Walter  George  Smith,  of  Pennsylvania :  ^ 

I  would  like  to  call  my  friend's  attention  to  the  fact  that 
last  year  the  Committee  of  the  Law  Association  of  Phila- 
delphia, having  the  matter  of  the  measures  proposed  for  the 
relief  of  the  Supreme  Court  under  consideration,  sent  a 
committee  to  this  body  to  state  what  they  had  done,  and 
to  submit  for  its  consideration  a  report  which  had  been 
prepared  and  read  before  the  Philadelphia  Association. 
That  report,  upon  motion  of  Mr.  Vaux,  was  referred  to  the 
Committee  on  Judicial  Procedure.  I  find,  on  looking  at 
that  report,  a  copy  of  which  I  have  in  ray  hand,  that  this 
very  evil  of  which  Mr.  Baldwin  complains,  or  to  which  he 
desires  the  -attention  of  this  Association  to  be  especially 
drawn,  has  been  particularly  set  forth  therein.  It  has, 
therefore,  been  under  consideration  during  the  past  year. 
Here  I  have  statistics  showing  the  number  of  cases  in 
certain  reports  of  the  Supreme  Court,  showing  their  origin 
from  all  the  states  and  territories,  the  number  of  patent, 
copyright  cases,  etc.,  making  a  careful  analysis  of  the  amount 
of  time  required  by  the  court  in  passing  upon  and  deciding 
them,  and  calling  particular  attention  to  the  evil  effects  of 
the  discrimination  in  favor  of  the  territories  and  the  District 
of  Columbia   in  the   money  limit  of  appeals.      Now,  Mr. 
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Chairman,  if  Mr.  Baldwin's  resolution  will  have  the  eifect 
of  abating  one  of  the  evils  of  the  pressure  of  business,  well 
and  good,  but  it  does  seem  to  me  somewhat  superfluous. 
When  I  call  to  mind  that  verj'^  brilliant  debate  upon  the 
subject  of  the  relief  of  the  Supreme  Court,  to  which  this 
Association  listened  with  so  much  interest  two  years  ago, 
and  when  I  remember  that  this  matter  has  been  already 
referred  to  one  of  the  standing  committees  of  the  Association, 
I  think  we  are  giving  too  much  dignity  to  one  of  the  minor 
details,  by  a  special  reference.  I  move,  therefore,  to  lay  this 
resolution  over  until  to-morrow,  when  the  report  of  the  Com- 
mittee on  Judicial  Procedurfe  will  be  presented,  and  we  shall 
know  exactly  what  has  been  done  upon  the  subject.  If 
nothing  has  been  done  by  that  committee,  it  may  then  be 
the  wish  of  the  Association  to  consider  this,  and  the  other 
causes  of  the  delays  in  the  Supreme  Court,  at  once. 

R.  T.  Merrick,  of  Washington : 

I  second  Mr.  Baldwin's  motion  so  as  to  bring  it  regularly 
before  the  meeting;  I  want  to  say  that  should  the  subject 
come  up  for  discussion,  I  am  quite  confident  I  can  show 
good  and  substantial  reason  for  this  difference  in  the  speci- 
fication of  the  amounts  made  requisite  in  case  of  appeal  from 
the  states,  and  that  from  the  territories  and  the  District  of 
Columbia;  and  I  would  ask  the  gentleman  to  modify  his 
resolution  so  that  it  should  simply  say  that  the  subject  be 
referred  to  the  committee,  instead  of  using  the  equivocal 
language  in  which  it  now  is.  And  I  would  say  for  myself, 
and  for  the  bar  of  the  District  of  Columbia,  that  we  are 
clearly  of  opinion  that  it  would  be  a  gross  injustice  to  liti- 
gants in  that  district,  under  existing  circumstances,  and 
possibly  under  any  circumstances,  to  cut  off,  or  in  any  way 
abridge,  their  right  of  appeal  to  the  Supreme  Court  of  the 
United  States.    And,  I  hope  that  gentlemen  of  the  Associ- 
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ation  will  examine  the  subject  before  they  make  up  their 
minds  about  it.  Will  the  gentleman  modify  his  motion  as 
I  suggest? 

The  Secretary  asked 

Whether  Mr.  Smith's  motion  to  lay  on  the  table  until 
to-morrow  morning  had  been  seconded. 

John  F.  Dillon,  of  New  York : 
I  second  it. 

A  vote  was  then  taken  upon  Mr.  Smith's  motion,  to  lay 
on  the  table  until  to-morrow  morning,  the  resolution  of  Mr. 
Baldwin,  and  it  was  adopted. 

The  Chairman  said: 

Miscellaneous  business  is  now  in  order. 

Austen  G.  Fox,  of  New  York,  offered  a  resolution  as  fol- 
lows : 

^*  Resolved,  That  so  much  of  the  Annual  Address  as  refers 
to  the  evils  of  the  system  of  reporting  the  decisions  of  the 
courts  be  referred  to  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure,  with  a  request  that  they  report 
at  the  next  annual  meeting  of  the  Association." 

William  Allen  Butler,  of  New  York,  seconded  the  motion, 
and  it  was  adopted. 

The  Association  then  adjourned  until  8  o'clock,  P.  M. 


Evening  Session,  Thursday,  August  2\st 

L.  P.  Poland,  of  Vermont,  presented  the  names  of  three 
gentlemen  recommended  by  the  General  Council  for  election 
as  members  of  the  Association,  and,  no  objection  being  made 
thereto,  they  were  declared  members.  {See  List  of  New 
Members  at  the  end  oj  the  Minutes.) 
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The  Chairman : 

The  business  of  the  evening  will  begin  with  a  paper  by 
Mr.  Collier,  of  St.  Louis — as  he  appears  to  be  according  to 
the  programme,  though  he  now  resides  in  New  York.  After 
which  we  will  listen  to  a  paper  by  Mr.  Simon  Sterne,  of  New 
York.    I  now  introduce  Mr.  Collier. 

Mr.  Collier  then  read  his  paper.    {See  Appendix.) 

The  Chairman : 

I  introduce,  with  great  pleasure,  to  the  Association,  Mr. 
Simon  Sterne. 

Mr.  Simon  Sterne  then  read  his  paper.    {See  Appendix,) 

W.  H.  H.  Russell,  of  New  York,  said : 

I  move  that  the  discussion  upon  the  two  papers  read  be 
deferred  until  to-morrow  morning,  at  11  o'clock,  as  I  am 
sure  that  the  very  able  address  of  Mr.  Sterne  will  be  of 
interest  to  our  president,  inasmuch  as  he  recommended 
biennial  sessions  of  legislatures. 

James  0.  Broadhead,  of  Missouri,  seconded  the  motion. 

R.  Wayne  Parker,  of  New  Jersey,  said : 

I  hope  this  motion  to  postpone  will  not  prevail.  We  are 
all  here  and  are  greatly  interested,  and  I  should  feel  very 
glad  if  we  could  at  least  open  discussion  on  the  subject 
to-night. 

David  Dudley  Field,  of  New  York,  said : 

I  perceive  in  the  programme  that  miscellaneous  business 
is  up  for  to-morrow,  by  which,  I  suppose,  is  meant  that  the 
discussion  of  any  proposition  that  is  brought  forward  will 
be  in  order.  How  much  of  this  there  may  be  I  don't  know, 
but  for  my  own  part  I  desire  to  bring  before  the  Association 
a  particular  subject,  and  ask  for  the  appointment  of  a  special 
committee.  If  this  discussion  which  is  asked  .to  be  post- 
poned until  to-morrow  is  to  cut  off  that,  why  I  beg  that  it 
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may  go  on  to-night.    However,  my  object  in  rising  is  to  ask 
what  is  the  programme  for  to-morrow. 

The  Secretary  said : 

To-morrow  the  nomination  and  election  of  oflBcers  will  be 
made.  That  will  be  the  first  thing.  Then  will  come  mis- 
cellaneous business.  If  the  General  Council  have  done  their 
duty  well,  the  election  of  these  officers  will  be  made  without 
any  long  delay. 

David  Dudley  Field,  of  New  York,  said : 

We  are  to  presume  that  the  committee  has  done  its  duty 
well ;  and,  if  so,  the  election  of  officers  will  not  take  more 
than  a  very  few  minutes  ? 

The  Secretary : 

No — not  more  than  a  few  minutes. 

David  Dudley  Field,  of  New  York,  said: 
Then  there  is  to  be  nothing  before  the  Association  to-mor- 
row but  general  discussion. 

Walter  George  Smith,  of  Pennsylvania,  said: 
I  would  call  attention  of  gentlemen  to  the  fact  that 
Professor  Baldwin's  resolution  has  been  laid  on  the  table, 
with  the  understanding  that  it  will  be  taken  up  to-morrow, 
when  Mr.  Merrick  will  make  a  report  from  the  Committee 
on  Judicial  Administration  and  Remedial  Procedure. 

Charles  A.  Peabody,  of  New  York,  said : 

I  move  an  amendment  to  the  resolution  of  Mr.  Russell, 
that  the  matter  be  laid  over  until  the  session  of  the  Associ- 
ation at  ten  o'clock  to-morrow,  and  then  not  necessarily  to 
be  proceeded  with  at  that  hour. 

W.  II.  II.  Russell,  of  New  York: 
I  accept  the  amendment. 

The  motion,  as  amended,  was  then  adopted. 

Adjourned  to  10  oV-lock  A.  M.,  on  Friday. 
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PiHday  Morning,  August  22d. 
The  President  having  called  the  meeting  to  order, 

Luke  P.  Poland,  of  Vermont,  said : 

The  General  Council  nominated  for  admission  as  members 
of  the  Association,  several  gentlemen,  all  of  whom  were  duly- 
elected.    (See  List  of  New  Members  at  tlie  end  of  ths  Minutes) 

The  President : 

The  first  business  in  order  is  the  nomination  of  officers. 

Luke  P.  Poland,  of  Vermont : 

I  am  instructed  by  the  General  Council  to  report  the  list 
of  officers  agreed  upon  for  the  coming  year. 

{See  List  of  Officers  in  Appendix) 

Skipwith  Wilmer,  of  Maryland : 

I  move  that  Alexander  Hamilton  be  added  to  the  Local 
Council  for  Virginia.  He  is  the  only  representative  for  that 
state  here  present. 

Charles  A.  Peabody,  of  New  York,  seconded  the  motion, 
and  it  was  adopted. 

The  President : 

Are  the  nominations  you  have  heard  read,  for  officers  of 
the  Association,  ratified  ?  All  in  favor  of  so  doing  will  say 
"  aye ! " 

The  nominations  were  ratified  by  a  unanimous  vote. 

{See  List  of  Officers  at  end  of  Minutes.) 

E.  F.  Bullard,  of  New  York: 

I  move  that  the  name  of  J.  M.  Dudley  be  added  to  the 
Local  Council  from  New  York: 

Charles  A.  Peabody,  of  New  York,  seconded  the  nomina- 
tion, and  Mr.  Dudley  was  elected. 
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The  President : 

The  next  thing  in  order  is  miscellaneous  business. 

W.  H.  H.  Russell,  of  New  York,  said : 
In  order  to  bring  the  paper  of  Mr.  Sterne  before  the 
Association,  I  move  the  following : 

"  Resolredy  That  the  very  able  and  valuable  paper  read  by 
Simon  Sterne,  Esq.,  of  New  York,  last  night,  be  referred  to 
the  Committee  on  Jurisprudence  and  Law  Reform,  with  the 
instruction  that  they  report,  at  our  next  meeting,  upon  the 
important  suggestions  therein  contained." 

William  Allen  Butler,  of  New  York,  said: 

I  second  the  motion.  In  order  to  show  something  about 
the  importance  of  some  of  the  questions  treated  there,  I 
desire  to  call  attention  to  a  specimen  of  one  of  the  evils 
arising  from  legislation  in  this  country — I  refer  to  that 
statement  where  he  says,  in  substance,  that  a  great  deal  of 
special  legislation  is  worked  through  legislatures  under  the 
form  and  guise  of  general  legislation.  As  a  specimen  of  that 
I  think  we  have  a  most  clearly  defined  one  in  Section  1,440 
of  the  New  York  Code  of  Civil  Procedure.  In  order  that 
the  Association  may  understand  how  such  a  thing  may  be 
done,  I  beg  leave  to  read  the  section.  The  objectionable 
legislation  occurs  in  the  amendment  to  that  section  which 
was  ado])tod  with  the  code  in  the  first  instance.  The 
section  as  first  adopted  read  :  "  The  right  and  title  of  the 
judgment  debtor,  or  of  a  person  holding  under  him,  or 
deriving  title  through -the  real  property  sold  by  virtue  of 
an  execution,  is  not  divested  or  sold  until  the  expiration 
of  the  period  within  which  it  can  be  redeemed  as  pre- 
scribed in  this  article  and  the  execution  of  the  sheriflf 
deed;  but  if  the  property  is  not  redeemed  when  a  deed  is 
executed  in  pursuance  of  sale,  the  grantee  in  the  deed  is 
deemed  to  have  been  invested  with  the  legal  estate  from 
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the  time  of  the  sale" — so  far  as  I  have  read,  is  the  original 
section,  but  here  comes  the  amendment :  "  and  if  the  title  of 
such  grantee  or  his  assigns  is  adjudged,  for  any  reason  or 
cause  whatsoever,  to  be  null  and  void  in  anv  action  for  that 
purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within 
twenty  days  after  the  entry  of  such  judgment,  tlie  plaintiff 
shall  pay  to  such  grantee,  or  his  assigns,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time 
of  the  sale  as  prescribed  in  this  article,  including  the  costs 
and  expenses  of  said  defendant  in  defending  the  action  in 
which  said  judgment  was  recovered  to  be  adjusted  by  a 
judge  of  the  court  in  which  said  action  was  brought,  and 
in  the  event  of  the  plaintiff's  failure  to  pay  such  purchase 
money  and  expenses  within  the  time  aforesaid,  said  title 
shall  be  valid  in  said  grantee,  and  in  such  case,  and  in  case 
judgment  has  heretofore  been  recovered  and  appeal  has 
been  taken  therefrom  which  is  now  pending,  and  said  judg- 
ment shall  be  affirmed  upon  final  appeal,  the  same  shall 
have  no  force  or  eflfect  unless  within  twenty  days  after  the 
entry  of  the  judgment  of  affirmance,  the  plaintiff  shall  pay 
to  such  grantee,  or  his  assigns,  the  sum  of  money  which  was 
paid  from  the  sale,  with  interest  as  aforesaid,  including  the 
costs  and  expenses  of  the  defendant  as  aforesaid  in  prose- 
cuting any  appeal  from  said  judgment,  and  in  the  event  of 
plaintiff's  failure  to  do  so  said  title  shall  be  valid  in  said 
grantee."  Now,  you  will  see  that  if  some  gentleman  chose 
to  go  to  Europe  for  six  months,  and  he  comes  back  and 
finds  his  homestead  sold  upon  a  void  judgment,  and  pur- 
chased in  by  some  person,  he  may  bring  an  action  to  set 
aside  the  sale,  but  before  he  can  get  his  property  back  he 
has  to  pay  the.  amount  of  the  bid  and  the  costs  of  the  action 
which  the  defendant  has  incurred  and  the  costs  of  appeal, 

or  else  his  proj»orty  is  gone.     Now,  what  may  be  the  con- 
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struction  of  this  section  when  it  comes  before  the  court  I 
don't  know,  but  as  it  stands  no  man  can  get  his  property 
back  when  sold  under  an  execution,  no  matter  how  void, 
without  paying  the  purchase  money.  That  is  a  s{xjcimen 
of  special  legislation,  and  undoubtedly  was  carried  through 
by  somebody  having  a  case  to  which  to  apply  it. 

C.  C.  Bonney,  of  Illinois,  said : 

I  desire  to  otter  a  few  suggestions  in  relation  to  the  i)aper 
on  "  Defective  and  Slipshod  Legislation,"  read  by  Mr.  Sterne 
last  evening.  It  is  a  subject  which  can  hardly  have  failed 
to  attract  the  attention  of  every  practicing  lawyer.  It  is 
impossible  to  exaggerate  the  evils  which  flow  from  the 
source  to  which  that  paper  refers.  We  all  listened  with 
deep  interest  to  the  presentation  of  the  subject  made  by 
the  learned  author.  In  the  main  I  concur  w^th  the  views 
which  he  expressed.  No  matter  whether  the  suggestions 
made  be  precisely  those  which  the  future  shall  deem  wise 
enough  to  carry  into  effect,  they  will  attract  the  attention 
of  the  profession  and  the  public,  and  promote  the  desired 
end.  The  reform  of  a  great  evil  is  not  a  holiday  matter, 
but  a  serious,  and  oftentimes  a  long  and  painful  under- 
taking. Let  us  confront  this  subject  as  it  deserves.  It  is- 
time  not  only  to  speak  with  the  vigor  of  the  paper  to  which 
I  refer,  but  the  time  has  come  for  serious  and  sober  action 
by  our  j)r()fession. 

Some  difficulties  to  which  the  paper  does  not  refer  con- 
front us.  We  are  met  at  the  outset  with  an  almost  uni- 
versally erroneous  jmblic  opinion  on  the  subject  of  legis- 
lation. Until  we  meet  that  difficulty,  until  through  the 
voice  of  the  profession,  which  alone  can  act  in  this  matter 
in  the  first  instance,  the  i)ublic  opinion  on  th^  subject  of  the 
qualifications  of  legislators  and  their  duties  is  corrected,  all 
hope  of  any  effective  remedy  must  be  vain.     Not  only  is 
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public  opinion  seriously  at  fault  at  this  time,  it  has  always 
been  wrong  from  the  founding  of  the  government  down  to 
this  hour.  We  have  waited  a  century  to  begin  the  vast 
work,  which  none  of  us  should  underrate,  of  correcting 
that  erroneous  public  opinion. 

And  that  is  not  the  only  difficulty.  When  we  attempt 
to  set  public  opinion  right  in  regard  to  the  matter  of 
defective  and  slipshod  legislation,  the  proposed  reform  will 
be  combatted  bv  every  corrupt  influence  which  seeks  to 
pervert  the  offices  of  the  government  to  its  purposes.  The 
moment  the  profession  raises  its  voice  in  behalf  of  reform 
of  this  great  evil,  every  demagogue  who  seeks  public  favor 
by  appeal  to  the  lowest  instincts  of  men,  will  raise  an  outcry 
against  the  expense  required  to  frame  and  enact  proper 
legislation.  Mr.  Sterne's  paper  set  forth  wuth  some  distinct- 
ness of  detail  the  method  of  procuring  private  legislation 
in  the  mother  country — that  counsel  are  employed  to  in- 
spect the  bills,  and  to  oppose  their  passage  if  not  consonant 
with  the  public  welfare.  But  if  such  a  plan  were  instituted 
here,  what  an  outcry  would  at  once  be  raised  against  it  I 
There  is  but  one  way  to  meet  evils  of  this  kind:  the  profes- 
sion must  raise  its  voice  in  denunciation  of  things  which 
it  cannot  approve,  and  not  sit  idly  by. 

The  fundamental  error,  out  of  which  grows  the  erroneous 
public  opinion  to  which  I  have  alluded,  springs  from  the 
fact  that  in  the  founding  of  our  government  we  obliterated 
the  hereditary  governing  class,  but  substituted  nothing  in 
its  stead.  Amid  the  trials  of  that  early  day  there  w^as  a 
spontaneous  response  to  the  demands  of  the  country  which 
resulted  in  the  admirable  early  legislation  which  is  still 
the  delight  of  every  student  of  the  law;  but  as  the  country 
advanced  in  its  growth,  and  its  interests  were  developed, 
we  forgot  that  we  had  made  no  substitute  for  the  hereditary 
governing    class    of   other  countries,  and    that,  from    its 
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nature,  the  patriotic  charity  of  voluntary  and  self-denying 
service  must  be  temporary.  Although  we  recognize  in  all 
private  callings  the  necessity  for  study  and  experience  and 
practice — nay,  in  one  of  the  great  departments  of  our  gov- 
ernment we  recognize  the  necessity  of  long  study  and  ex- 
perience to  fill  the  judicial  bench, — still,  when  we  come  to 
the  no  less  difficult  and  important  matter  of  legislation, 
we  take  it  for  granted  that  all  men  are  endowed  bj"  nature 
with  the  high  genius  required  for  the  framing  of  statute 
law. 

Not  only  is  this  the  case,  that  the  governments,  state 
and  national,  have  never,  up  to  this  hour,  made  any  pro- 
vision for  professional  and  skilled  labor  in  the  matter  of 
stiitute  making,  but  we  have  committed  another  folly  to 
which  public  attention  should  now  be  called.  Because  in 
the  mother  country  there  is  a  House  of  Lords,  and  because 
in  the  Congress  of  the  United  States  there  is  a  Senate?  to 
represent  the  equal  riglits  of  the  states,  therefore  it  seems 
to  have  been  assumed  that  there  must  necessarilv  be  a 
Senate  and  House  of  liepresentatives  in  the  State  Legisla- 
tures, and  vet  both  of  those  bodies  are  characterized  bv 
the  same  principles  of  organization  and  office.  This  should 
not  be  so.  Evidently  there  has  always  been  a  feeling  latent 
in  the  public  mind,  as  well  as  in  professional  judgment,  that 
there  should  be  two  legislative  houses  for  some  purpose,  but 
that  purpose  has  not  been  clearly  discerned,  or,  if  discerned, 
it  has  not  been  clearly  defined.  What,  then,  can  be  sug- 
gested in  this  behalf?  It  is  this:  in  contributing  the  results 
of  expe^ienc(^  in  acting  on  a  matter  of,  public  policy,  the 
judgment  and  suggestion  of  the  blacksmith,  the  farmer,  tlie 
merchant,  the  banker,  are  just  as  much  entitled  to  respect 
as  those  of  the  highest  scholar  or  professional  man.  As  to 
the  mere  matter  of  discussing  public  policy,  and  deciding 
whetlier  a  measure   of  a  particular  kind   is  required,  an 
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assembly  of  men  drawn  fresh  from  the  people,  and  repre- 
senting every  class  in  the  community,  and  every  interest 
in  the  state,  is  the  proper  body  to  determine  such  questions, 
and  they  ought,  in  my  judgment,  to  be  determined,  as  has 
sometimes  happened  in  this  country,  and  not  infrequently 
in  the  mother  country,  not  on  the  details  of  a  statute,  but 
upon  a  simple  resolution  of  inquiry  whether  or  not  the 
proposed  legislation  ought,  or  ought  not,  to  be  enacted  in 
the  State. 

Then,  above  this  body  of  popular  representatives  should 
sit  the  Senate,  to  take  the  measures  which  the  popular  judg- 
ment has  approved,  and  embody  them  in  the  clear  and 
exact  provisions  of  a  well-drawn  statute.      Statute-making 
is  not  only  strictly  professional  work,  it  is  the  very  highest 
order  of  such  work.      The  text  book   of  Story  on   Equity 
Pleadings  tells  us  that  the  drawing  of  a  well  constructed 
bill  in   equity  requires    great  accomplishments,  and  the 
endowments  which  belong  only  to  highly  gifted  minds,  and 
yet   that  is  a    summer-day    pastime   compared   with    the 
difficult  task   of  framing  a  wise  and   well  constructed  bilh 
for  enactment  into  a  law  by  the  legislature.     Because  the 
bill  in  equity  deals  only  with  the  facts  which  exist,  while  the 
statute  maker  must  look  into  the  future,  and  endeavor  to 
perceive  the  various  contingencies  and   difficulties  which 
may  arise.     Hence  I  suggest,  in  addition  to  what  was  set    | 
forth  in  the  paper  of  the  gentleman  from  New  York,  that    ' 
we  will  find  the  best  skilled  body  for  the  delicate  work  of    ' 
statute-making,  and  the  effective  prevention  of  "defective   ■ 
and  slip-shod  legislation,"  in  a  slight  reconstructipu  of  tlie   ! 
Senatfif  in.. our  .various  state  legislatures,  by  making  them  ; 
consist  only  of  experienced  professional  men,  assimilated  in 
tenure  and  com.pensation  to  the  judiciary.. 

There  is  little  more  that  I  care  to  say,  but  among  the 
things  which  escaped  my  attention  for  the  moment,  and  of 
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which  I   made  a  brief  note  while  listening  to  the  paper 
last  evening,  was  this :  We  have  never  had  in  this  country 
any  standard  qf  the  civil  service,  legislative,  executive,  or 
diplomatic.      We    have    standards    of   judicial   and  legal 
procedure.    We  have  standards  of  army  and  naval  service. 
We  have  the  naval  academy  and  a  military  school,  in  which 
are  trained,  continually,  young  men  drawn  from  the  con- 
gressional  district^^  of  this  great  nation.     I  desire  to  call 
attention  to   this  great   omission.      I   have  long  thought 
what  I  now  declare,  that  to  make  the  system  of  goverment 
'   complete  there  should  stand  also,  side  by  side  with  the  naval 
\  and  military  academies,  a  Civil  Service  Academy,  in  which 
I  the  arts  of  statesmanship  and  diplomacy  should  be  taught, 
I  to  fix   a  ccrtaih   standard  of  excellence  for  the  American 
I  peoj)le,  and  to  hold  up  this  standard  before  those  who  seek 
!  preferment  in  public  life,  to  show  the  nature  and  extent  of 
j  the  qualifications  which  they  should  try  to   acquire.     It  is 
not  that  none  but  those  who  graduate  in  the  military  or 
naval  academies  succeed  in  obtaining  honor  in  those  pro- 
fessions, nor  would  it  be  so  in  civil  life,  in  case  the  school 
which  I  advocate  should  be  established,  but  the  influence  of 
such  an  example  could  not,  in  my  judgment,  be  over-rated. 

In  conclusion,  let  me  repeat  that  I  think  the  time  has  come 
for  our  i)rofession  to  raise  its  voice  in  favor  of  the  great 
truth  that  in  a  free  country,  government  must  be  the 
sui)reme  Imsiness  of  the  people.  The  hand  of  the  govern- 
ment is  over  all,  to  protect  or  to  restrain.  It  is  amazing  to 
see  that  in  American  public  life  the  public  service  goes 
limping  on  a  beg<;ar^s  dole,  while  the  great  private  institu- 
tions command  the  highest  order  of  talent  by  paying 
wliat  it  is  worth.  The  error  of  a  false  notion  of  public 
economy  ouuht  now  to  be  rooted  out  of  the  public  mind. 
Wlicn  tlic  trovernments  of  the  United  States  and  the  several 
states  of  tliis  Union  shall  begin  to  regard  government  as  the 
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great  business  of  a  free  people,  and  to  consider  how  trans- 
cendently  greater  are  the  interests  of  even  a  small  city — not 
to  say  a  large  city,  or  a  state — than  the  largest  and  most 
gigantic  of  private  enterprises  can  be,  and  to  pay  for  the 
service  which  conducts  and  protects  them,  as,  to  her  glory, 
the  mother-country  has  always  done,  its  honest  equivalent, 
then,  and  not  till  then,  we  may  expect  that  such  reforms  as 
were  advocated  in  the  able  paper  of  Mr.  Sterne  will  make 
speedy  headway  and  advance  to  success. 

I  thank  you,  sir,  and  gentlemen  of  the  Association,  for  the 
attention  I  have  received,  and  regret  that  I  have  occupied 
so  much  of  your  time. 

Benjamin  A.  Willis,  of  New  York,  said  : 

I  have  listened  with  attention  and  profit  to  the  thoughtful 
paper  presented  by  my  friend  from  New  York.  It  shows  an 
extent  of  research  creditable  to  him,  and  worth v  of  the  sub- 
ject  he  discussed.  He  has  depicted  accurateh'  the  evils 
attendant  upon  our  legislative  system,  upon  the  organiz- 
ation of  our  legislative  bodies,  the  formation  of  legislative 
committees,  and  the  election  of  legislative  officers.  He  has 
impressed  us  in  a  most  thoughtful  manner  with  an  idea  of 
that  most  loathsome  of  all  evils,  the  institution  known  as 
the  lobby.  He  has  discussed  these  living  practical  questions 
in  a  frank  and  manly  way.  He  has  presented  remedies  for 
the  cure  of  these  abuses.  Whether  these  remedies  are  effec- 
tive, practicable,  and  such  as  the  exigency  requires,  is  the 
question  to  be  determined  by  this  Association.  It  is  a  ques- 
tion that  comes  within  the  purview  of  its  purpose  and  object. 

And  herein,  I  wish  to  say,  that  I  entertain  with  the  gentle- 
man a  broad  and  essential  diflference  of  opinion.  The 
proposition  he  presents  is, — 1st,  That  a  division  be  had 
between  private  and  public  laws;  2d,  That  private  laws  be 
regarded  as  bills  of  a  private  nature;  3d,  That  a  certain  char- 
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acter  of  suit  to  be  instituted  by  the  party  desiring  that  class 
of  legislation;  4th,  That  in  so  far  as  public  laws  are  con- 
cerned, a  supervisory  board  be  created,  to  the  end  that 
private  interests  be  in  no  wise  effected  by  what  is  seemingly 
general  legislation ;  5th,  That  in  public  acts  wherein  prop- 
erty is  to  be  taken  for  public  purposes,  or  corporate  franchises 
to  be  granted  or  withheld,  public  notice  shall  be  filed  in  cer- 
tain governmental  offices;  Gth,  That  public  notice  shall  be 
printed,  and  in  instances  where  property  is  to  be  taken  either 
in  fee  or  by  way  of  easement — ^in  such  cases,  notice  shall  be 
given  to  the  party  to  be  affected  by  the  legislation. 
r  'Tq  carry  out  these  reforms  he  proposes  that  a  new  pro- 
\  fessional  body  be  created  known  as  parliamentary  lawyers 
or  agents;  that  incidental  thereto  there  shall  be  estab- 
lished a  body  of  parliamentary  experts.  I  Jhave  never  as  yet 
encountered  a  public  measure,  or  a  proposed  remedy  more 
obnoxious  to  the  spirit  of  this  government  and  the  character 
of  our  institutions  than  that  which  my  learned  friend,  Mr- 
Sterne,  has  proposed.  It  is  the  essence  of  a  republic  that 
the  boundaries  between  the  judicial,  the  legislative,  and 
the  executive  departments,  should  be  distinctly  defined.  In 
this  proposition  he  has  suggested  a  merger  of  all  these 
different  functions.  He  proposes  to  make  as  an  adjunct  to 
the  legislative  function  a  judicial  function,  so  that  these 
men,  so  inefficient  for  the  purpose  of  legislation,  which  is 
not  questioned,  are  not  only  to  be  legislators  but  judges- 
Then,  again,  the  system  that  he  proposed  is  cumbersome. 
It  is  well  known  that  in  this  country  all  appliances  of 
government  are  expensive  and  ineffective.  He  proposes 
to  make  it  more  complex.  The  tendency  should  be  the 
otlKT  way.  We  should  make  our  legal  system  more  cheap 
than  it  has  l)een  heretofore.  I  deplore  this  inclination 
on  the  part  of  my  learned  friend,  and  also  the  gentleman 
wlio  1  acceded  nic,  to  ignore  all  the  exigencies  of  our  Repub- 
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lican  system,  while  they  are  so  completely  absorbed  with  the 
virtue  of  the  monarchical  system.  Then,  again,  if  you  will 
review  the  provisions  of  this  plan,  the  establishment  of  a 
legislative  system  of  fees,  employment  of  experts,  the  deposit 
of  a  percentage  where  an  improvement  is  to  be  instituted, 
this  would  absolutely  preclude  the  poor  man.  from  avail - 
ing  himself  of  his  rights  under  the  law,.  It  would  enable 
only  the  corrupt  and  rich,  who  have  in  contemplation  jobs 
which  are  sure  to  bring,  thein  a  large  revenue.  They  are 
the  only  men  to-day  who  are  able  to  employ  lobby  agents. 
Will  parliamentary  agents  be  any  less  expensive  ?  will  it  be 
necessary  for  me  to  employ  Mr.  Sterne  as  a  parliamentary 
agent?  Would  he  serve  me  any  more  economically  than  the 
miserable  lobbyist  who  now  struts  up  and  down  the  corridor, 
content  to  await  the  contingent  division  of  the  spoils  ?  Mr. 
President,  I  do  not  wish  to  occupy  the  time  of  this  body. 
There  is  a  cure  for  all  these  evils.  They  proceed  from  a  dis- 
regard of  the  only  legitimate  governmental  function ;  that 
is,  that  the  purpose  of  the  government  is  to  protect  person 
and  property,  not  to  build  up  great  enterprises,  not  to  meddle 
with  local  affairs  remote  from  the  capitol,  hut  to  remand  all 
matters  to  towns,  to  cities,  and  to  counties,  which  belong  to 
them,  leaving  the  responsibility  with  the  people,  in  those 
particular  sections,  so  far  as  matters  relating  to  those  locali- 
ties are  concerned.  Let  us  dispense  altogether  with  private 
legislation  in  the  halls  of  our  capitol;  let  us  establish  a 
general  law,  providing  for  a  court  of  claims,  composed  of 
men  who  are  iBtted,  judicially,  to  determine  all  these  ques- 
tions involving  special  legislation,  and  where  general  laws 
will  not  avail,  let  ihv.  suitor  go  into  that  court  of  claims, 
and  get  that  to  which  he  is  legitimately  entitled.  This 
is  practicable,  and  is  in  accord  with  our  institutions.  Let 
us_  reduce  tlie  governmental  function  to  the  minimum.  Let 
us  have  the  Jeast  possible  governmeiit.     I  have   not  that 
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veneration  and  respect  for  government  expressed  by  my 
friend  from  Illinois,  Mr.  Bonney.  I  believe  the  government 
has  no  right  to  exercise  any  function,  save  that  which  the 
people  have  specially  delegated  to  it.  And_I  believe  that 
the  more  civilization,  the  less  government  and  the  less 
restraint  is  needful.  Let  the  national  government  confine 
itself  to  its  own  function ;  let  us  have  a  strict  construction 
of  the  constitution :  that  no  power  should  be  exercised  save 
those  which  are  expressly  delegated,  all  others  being  reserved 
to  the  people  and  the  states  respectively;  not  that  elastic 
construction  which  enabled  the  Supreme  Court  of  the  United 
States  to  give  sanction  to  that  most  infamous  of  all  proposi- 
tions, that  a  great  nation  can  repudiate  its  debts ;  an  infamy 
that  would  not  be  tolerated  in  Turkey,  or  in  South  America 
prevail.  Now,  gentlemen,  herein  consists  the  remedy:  let 
us  have  the  constitution  amended,  so  that  items  of  an  appro- 
priation bill  can  be  vetoed ;  let  the  rules  of  your  legislation 
be  so  revised  that  care  and  skill  can  be  given  to  every  public 
measure.  Herein  you  have  a  remedy  that  is  American,  and 
not  Anglican.  Let  us  lean  on  the  excellency  and  glory  of 
the  only  government  which  is  based  upon  the  law  of  equal 
freedom. 

The  President : 

I  am  reminded  that  the  rule  of  this  discussion  is  laid 
down  in  our  By-Laws,  and  limits  speakers  to  ten  minutes 
each,  unless  by  special  consent.  The  discussion  may  now 
proceed. 

Ilonry  C.  Semple,  of  Alabama: 

I  should  feel  great  diffidence  in  discussing  this  question,  ex- 
cei)t  for  the  fact  that  Judge  Poland,  last  night,  desired  me 
to  relate  an  instance  of  this  "  slip-shod  "  legislation  in  my  ovm 
state.  I  shall  take  advantage  of  that  invitation  to  address 
you,  and  will  close  what  I  have  to  say  by  relating  that  case. 
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I  cannot  agree  entirely  with  my  brother  from  Illinois,  or 
mv  brother  from  New  York.  As  to  the  former,  one  of  his 
objections  to  the  views  presented  by  Mr.  Sterne  was  that  he 
did  not  go  to  the  very  foundation  of  our  difficulties;  and 
one  of  the  chief  troubles,  in  his  opinion,  was  the  constitution 
of  two  houses  in  our  legislatures,  when  we  have  no  such 
thing  as  a  hereditary  class.  I  believe  that  our  forefathers 
builded  wiser  than  they  knew  when  they  followed  the  pre- 
cedent of  two  houses.  They  perhaps  foresaw  this  immense 
mass  of  statute  legislation,  and  they  intended  that  system, 
not  as  a  model  after  the  British  House  of  Lords,  but  as  a 
means  of  obstruction  to  hasty  legislation;  and  I  insist  that 
it  would  be  better  if  there  was  no  difference  whatever  be- 
tween the  Senate  and  the  House  of  Representatives;  that 
there  should  be  two.  even  if  we  divided  the  House  of 
Assemblv  into  two  branches;  it  would  be  far  better  that  a 
bill  would  have  to  go  through  two  mills  before  becoming 
a  law. 

C.  C.  Bonnev,  of  Illinois: 

I  agree  to  that. 

« 
Henry  C.  Semple,  of  Alabama: 

I  differ  somewhat  from  mv  friend  from  New  York.  I  am 
not  ashamed  to  adopt  what  is  good  in  ail  foreign  lands. 
We  lawyers,  above  all  others,  know  that  those  things  which 
we  inherit  are  most  valuable.  I  think  it  was  Paul  who 
said  that  he  was  born  a  Koman  citizen,  and  he  valued  that 
great  inheritance  more  highly  because  it  was  an  inherit- 
ance; others  had  acquired  it  at  a  great  price,  but  he  was 
horn  a  Roman  citizen.  So  we  lawyers  value  those  privi- 
leges and  those  liberties  which  we  inherited  from  good  old 
England;  and  when  we  come  to  count  that  which  we  value 
most,  vou  will  find  that  we  have  inherited  most  of  it.  Yerv 
littJe.Dlour  system,  of  jurisprudence  has  been  manufactured. 
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Y^e  inherited  it,  and  we  have  simply  improved  upon  it.  So 
I  say  that  in  this  invention — for  it  was  a  recent  invention 
in  England,  that  grew  out  of  the  extension  of  the  popular 
system  of  a  return  to  the  manner  of  our  old  ancestors  who 
lived  in  the  forests  of  Germany — it  is  only  since  they 
became  liberal,  since  the  franchise  has  been  extended,  twenty 
times  as  far  as  it  was  in  the  dav  of  Burke,  that  the  svstem 
of  watchfulness  of  experienced  men  over  parliamentary 
legislation  has  been  adopted  in  Great  Britain.  Our  friend 
seems  to  think  that  these  men  are  the  advocates  of  those 
who  introduce  these  measures  for  their  own  benefit.  That 
is  not  so.  The  men  who  introduce  the  measures  are  re- 
quired to  pay  a  fee.  The  parliamentary  agents  are  the 
counsel  to  parliament ;  they  watch  all  these  measures ;  they 
see  that  there  is  no  slip-shod  legislation.  The  duties  per- 
formed by  these  men  have  been  found  to  be  most  excellent 
auxiliaries  to  good  government.  So  far  from  being  undem- 
ocratic, it  has  sprung  up  with  the  advance  of  democratic 
ideas,  and  has  demonstrated  its  own  usefulness.  Now,  in 
my  state,  the  legislature  is  in  session  sixty  days.  Dur- 
ing the  last  session,  some  six  or  seven  hundred  bills  were 
passed,  of  which  the  most  important  was  the  Revenue  bill, 
whicli  was  rendered  necessary  by  the  settlement  of  the  state 
debt.  They  had  required  the  creditors  to  take  bonds,  vnih 
interest  payable  at  three  to  five  per  cent.,  increasing  from 
year  to  year,  and  the  necessity  of  providing  an  increased 
fund  to  pay  the  increased  interest  made  it  necessary  to 
remodel  the  Revenue  bill.  Instead  of  devoting  sufficient 
time  to  this  important  bill,  it  was  put  off  until  the  very  last 
(lay  of  the  session,  and  was  signed  by  the  governor  at  twelve 
o'clock  at  night,  after  only  a  few  hours'  time  in  which  he  j 
could  look  it  over.  When  the  bill  was  first  introduced,  the 
Senate  and  House  differed.     The  bill  was  amended.    The 

House   refused  to  assent  to  the  amendment.      Conference        ( 

( 
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committees  were  appointed.  They  discussed  it,  and  finally 
agreed  upon  it.  In  the  final  enrolment  of  the  bill,  the 
clerk  left  out  tlie  words  "or  solvent  credits."  The  Senate 
had  insisted  upon  those  words,  which  the  House  did  not 
want.  The  bill  was  approved  by  the  governor  without 
noticing  the  omission.  I  was  applied  to  by  a  certain  cor- 
poration to  know  whether  they  were  obliged  to  pay  the  new 
tax,  and  discovered  that,  after  the  legislature  had  adjourned, 
and  after  the  act  had  been  printed,  a  sort  of  caucus  had 
been  held  in  the  Supreme  Court  library  by  certain  gentlemen 
— ^the  chairman  of  the  Committee  on  Wavs  and  Means  in  the 
House,  the  same  from  the  Senate;  the  chairman  of  the 
Finance  Committee  in  the  Senate,  the  same  from  the  House; 
and  the  chairmen  of  the  Senate  and  House  Judiciary  Com- 
mittees had  got  together  and  decided  that  they  would 
put  those  three  words  back  in  the  bill.  They  actually  took 
the  bills  from  the  archives  of  tlie  state,  and  (I  believe,  with 
the  consent  of  the  governor,  at  least  with  his  knowledge), 
erased  three  lines  in  the  bill,  and  then  rewrote  them, 
together  with  the  words  "or  solvent  credits."  This  pro- 
ceeding came  to  ijiy  knowledge.  I  knew,  of  course,  that  the 
bill  was  null  and  void,  under  those  circumstances,  and  the 
Supreme  Court  so  declared  it  to  be.  Here,  you  see,  is 
a  history  of  slipshod  legislation  occurring  within  the  last 
eighteen  months,  which  furnishes  one  of  the  strongest  argu- 
ments for  the  api)lication  of  the  rules  which  our  friend,  Mr. 
Sterne,  suggests. 

John  F.  Dillon,  of  New  York: 

Did  your  Supreme  Court  look  beyond  the  engrossed  bill  ? 

Henry  C.  Semple: 
Yes,  sir. 

R.  Wayne  Parker,  of  New  Jersey : 

I  wish  to  sav  how  much  I  doubt  the  efficacv  of  constitu- 
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tions  to  control  legislatures:  how  much  I  doubt  also  as  to 
the  reference  of  law-making  to  a  committee,  much  as  I 
sympathize  with  the  wish  of  the  gentleman  to  whom  we 
listened  with  so  much  pleasure  last  night,  that  we  should 
have  some  sort  of  a  committee  who  should  supervise  legis- 
lation. We  have  now  a  mode  of  proceeding  in  every  legis- 
lature under  which  any  ten  honest  men  can  call  before  the 
legislature  and  public  every  defect  in  every  bill.  We  have 
three  readings  that  can  be  insisted  upon.  We  have  two 
houses,  and  a  governor  whose  duty  it  is  to  look  over  the 
bills,  and  why  in  that  court  of  parliament  that  we  have, 
are  not  the  bills  considered?  Simply  because  the  legisla- 
ture docs  not  want  to  consider  them,  and  because  every 
member  has  a  bill  that  he  would  like  to  shove  through. 
We  have  in  my  own  state,  provisions  that  all  private  acts 
shall  be  advertised  before  the  session.  The  constitutional 
provision  exists,  but  the  legislature  changes  the  private 
act  into  a  seemingly  public  law,  and  passes  it  as  such. 
The  only  thing  that  can  be  relied  upon  to  restrain  any 
deliberative  body  is  a  few  honest,  upright,  obstinate  men, 
who  are  willing  to  stand  up  and  say  that  a  bill  shall  not  be 
hurried  through,  men  who  are  ready  to  be  called  "cranks" 
and  obstructionists,  and  who  are  ready  to  do  anything  to 
secure  deliberation.  We  are  asked  to  go  a  step  further, 
and  take  that  (h4ibt^ration  from  the  legislature  and  put  it 
in  tlie  hands  of  a  commission.  I  believe  in  commissions 
for  advice  and  for  deliberation  and  determination,  not  for 
legislation.  If  legislators  can  shove  the  responsibility  of 
ireneral  laws  off  their  own  shoulders,  thev  do  it.  We  all 
know  that  the  more  you  put  in  the  hands  of  a  commission, 
the  less  debate  you  have,  and  the  more  power  lobbyists 
have  in  framing  and  passing  what  laws  they  please.  Per- 
nuuu'ut  comnHssions,  which  are  continued  through  the 
sessions  of  several  legislatures,  as  a  rule,  become  the  worst 
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of  political  bodies,  and  in  New  York,  in  the  past,  they 
have  been  infested  with  all  sorts  of  corruption.  What 
then?  Shall  we  give  np  the  effort  for  reform?  No;  but 
the  first  step  in  the  reform  is  one  that  the  lawyers  in  this 
body  can  probably  effect,  for  if  there  be  .any  legislator 
now  in  this  Association,  thank  Heaven  and  our  republican 
institutions  and  the  rules  of  legislative  assemblies, — that  one 
man  can  force  deliberation,  even  if  he  loses  his  chance  of 
re-election  ;  while  if  he  has  the  power  of  leadership,  he  can 
make  himself  popular  before  he  is  through.  I  believe  in 
the  power  of  a  man,  not  in  a  system  of  law-making  by 
committees.  Why  does  that  system  work  in  England? 
Because  it  is  a  natural  growth  within  their  own  legislature. 
The  King  and  Lords,  for  a  hundred  years,  have  given  up 
the  government,  and  the  Queen  does  what  she  is  told  to  do 
bv  the  leader  of  the  House  of  Commons.  And  when  vou 
go  into  that  place  to-day  you  cannot  help  being  astonished 
at  the  difference  between  the  present  parliament  and  that 
after  which  our  own  constitutions  were  framed.  The  Pre- 
mier of  England  wields  more  power  than  any  other  single 
individual  in  the  world.  He  appoints  one-third  of  all  the 
clergymen  and  all  the  bishops  of  the  United  Kingdom. 
He  appoints  the  judges  of  England,  of  India,  and  of  Canada, 
and  of  all  the  isles  that  Britain  owns.  He  appoints  all 
governors.  He  frames  and  leads  all  public  measures.  He 
is  responsible  for  all.  He  is  subject  at  the  opening  of 
every  day's  session  of  parliament  to  answer  some  thirty  or 
more  questions,  relating  to  every  detail  of  government.  He 
dare  not  add  to  his  great  public  duties  the  responsibility  of 
favoring  or  opposing  private  legislation,  and  hence  he,  the 
leader  of  the  majority,  must,  for  his  own  protection  appoint 
a  committee,  which  is  a  real  committee,  who  shall  take 
that  burden  off  his  shoulders ;  for,  remember,  a  single  vote 
of  the  house  cast  adversely  to  him  turns  him  from  his  place 
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and  puts  another  man  there.  Hence,  the  committee  system 
for  private  bills  is  the  direct  outcome  of  party  government 
in  England  by  which  public  bills  are  never  introduced  by 
any  one  except  the  leader  of  Iler  Majesty's  government. 

I  do  not  believe  that  the  English  system  of  ministerial 
leadership  ought  to  be  introduced  in  America.  The  execu- 
tive, in  attempting  to  lead  the  lower  House,  becomes  the 
servant  of  its  majority,  and  must  for  peace  sake  give  up 
the  veto  power  that  we  have  wisely  retained;  while  the 
upper  House  dare  not  stand  alone  against  the  other  two 
branches,  and  becomes  a  practical  nullity.  We  do  not  want 
the  President  to  be  a  dignified  cipher,  nor  to  be  governed, 
as  in  England,  by  the  votes  of  a  single  chamber,  led  by  a 
single  man.  We  intend  to  preserve  the  wise  balance  of 
our  Constitution,  under  which  legislative  purity  will  yet 
be  worked  out — not  by  imitation  of  the  Englisli,  but  by 
-growth  from  within,  under  the  firm  control  that  the  Amer- 
ican people  have  always  exercised  in  public  affairs. 

W.  H.  H.  Russell,  of  New  York,  said: 

In  view  of  the  fact  that  Mr.  Field  desires  to  present  an 
important  matter,  and  that  the  excellent  paper  deserves  a 
careful  consideration,  I  call  for  the  question. 

The  President  then  put  the  question  to  vote,  and  it  was 
adopted. 

L.  P.  Poland,  of  Vermont: 

The  Executive  Committee  have  to  submit  the  following. 
The  first  is  intended  as  an  additional  By-Law,  to  be  num- 
bered 14:  "All  committees  may  have  their  reports  printed  by 
the  Secretary  before  the  Annual  Meeting  of  the  Association." 

And  anotlier,  which  is  an  amendment  to  the  Bv-Laws: 

"The  travelling  and  other  necessary  expenses  incurred  by 
any  committee,  standing  or  special,  for  meetings  of  such 
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committee  during  the  interval  between  the  Annual  Meet- 
ings of  the  Association,  shall  be  paid  by  the  Treasurer,  on 
the  approval  and  by  the  order  of  tlie  Executive  Committee." 

Both  of  these  By-Laws  were  adopted. 

Rufus  King,  of  Ohio,  said: 

I  beg  to  submit  a  report  from  the  Committee  on  Judicial 
Administration  and  Remedial  Trocedure.  There  were  two 
subjects  referred  to  this  committee  last  year,  one  being  a 
resolution  offered  by  Mr.  Thomas,  of  Missouri;  the  other 
being  a  proposition  made  by  the  Bar  Association  of  Phila- 
delphia. I  offer,  first,  a  brief  report  upon  the  first  subject, 
and  Mr.  Merrick  will  then  offer  the  report  of  the  committee 
upon  the  other  subject. 

The  report  on  the  first  subject  is  as  follows: 

The  Committee  on  Judicial  Administration  and  Procedure 
respectfully  report  that  the  Vice-Presidents  have  failed,  with 
but  one  exception,  to  comply  with  the  resolution  adopted  at 
the  last  meeting  of  the  Association,  requesting  them  to  **  pre- 
pare and  forward  to  this  committee  summaries  of  the  judicial 
systems  of  their  respective  states.^' 

The  committee  are,  therefore,  unable  to  comply  with  the 
further  duty  imposed  upon^them  by  the  resolution;  but  as 
the  information  thus  sought  is  deemed  to  be  important,  they 
recommend  that  a  circular  be  sent  bv  the  JSecretarv  to  each 
of  the  Vice-Presidents,  requesting  their  attention  to  the  reso- 
lution, and  if  it  shall  be  inconvenient  to  either  of  them  to 
comply,  that  he  will  delegate  some  other  member  of  the  As- 
sociation from  his  state  to  discharge  the  duty. 

For  the  purpose  of  ready  reference  and  comparison,  it  is 
recommended  also  that  the  reports  be  briefly  made  under 
the  following  heads: 

1.  The  entire  system  of  courts  of  the  state  in  their  order 

superior  and  inferior. 
5 
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or  otherwise,  that  had  been  submitted  in  the  legislative 
body,  with  the  criticisms  upon  each,  in  a  pamphlet  which  is 
now  on  the  table,  open  for  inspection,  and  copies  will  be 
sent  to  all  who  desire  it.  This  committee,  to  which  the 
resolution  was  referred,  has  now  made  its  report.  It  asks 
two  things:  1st,  That  they  may  have  further  time  to  con- 
sider the  question,  or  report  to  this  body  next  year;  and,  2d, 
In  the  meantime  that  the  subject  be  laid  on  the  table.  I 
have  some  interest  in  this  matter.  I  think  I  am  familiar 
with  the  history  of  this  effort  to  relieve  the  Supreme  Court. 
Four  hours  a  day  for  four  days  in  the  week  is  too  much,  and 
unless  something  is  done,  no  one  can  be  found  who  will 
accept  an  appointment  on  that  bench.  Having  some  in- 
terest in  this  question,  I  rise  to  second  the  motion  and  ask 
for  its  adoption  as  submitted  by  the  committee. 

W.  P.  Wells,  of  Michigan : 

The  non-attendance  of  the  Committee  on  Judicial  Admin- 
istration, which  appears  by  the  report  of  my  friend  from 
the  District  of  Columbia  to  be  the  reason  why  we  have  no 
report  on  this  occasion,  will  not  occur  again.  In  1882  this 
subject  was  fully  discussed  upon  majority  and  'minority 
reports  of  a  committee  composed  of  the  most  distinguished 
members  of  this  bodv.  A  conclusion  was  reached  bv  a 
majority  vote.  It  is  true  there  was  not  unanimity;  but,  sir, 
if  the  influence  of  this  Association  is  ever  to  be  exerted,  it  is 
necessary  that  a  conclusion  should  at  some  time  be  reached; 
and  I  suppose  that  the  reason  that  it  is  discussed  at  all  here, 
is  to  the  end  that  some  time  or  another  we  may  exert  an 
influence  in  accomplishing  this  most  needed  relief.  Since  I 
came  here,  a  distinguished  member  from  the  District  of 
Columbia  told  nie  of  an  instance  which  is  heart-rending. 
In  tlie  state  courts  of  Pennsvlvania,  a  controversy  arose 
nj)on  a  contract  arising  out  of  a  patent  cause.    Judgment 
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went  in  favor  of  the  inventor.  His  adversaries  took  the 
case  to  the  Supreme  Court  of  the  United  States,  and  a 
motion  was  made  on  his  belialf  to  dismiss  the  case  on  the 
ground  that  there  was  no  federal  question  involved.  His 
counsel  said  to  me:  "There  is  no  pretense  for  argument 
that  there  is  any  federal  question  in  the  cause."  When  the 
motion  was  called  up  the  Supreme  Court,  looking  at  the 
bulky  record,  said:  "We  will  defer  the  decision  of  this 
question,  whether  or  not  we  have  jurisdiction,  until  the 
merits  are  argued."  And,  therefore,  the  decision  of  that 
que^stion  was  deferred  for  three  years.  The  poor  inventor, 
with  ruin  and  starvation  staring  him  in  the  face,  went  into 
the  lobby  and  burst  into  tears.  Now,  Mr.  President,  when 
such  a  thing  as  that  can  happen,  the  delay  in  the  business 
of  the  United  States  Supreme  Court  is  a  shame  to  our  juris- 
prudence. Let  us,  as  soon  as  possible,  have  a  determination 
bv  this  Association  which  shall  be  unanimous.  For  myself, 
although  I  had  decided  views  in  favor  of  one  scheme,  op- 
posed by  the  majority  of  the  committee,  I  am  willing  to 
yield  any  personal  opposition  to  any  scheme  which  shall 
accomplish  the  relief,  and  I  hope  that  at  the  next  meeting 
of  this  Association  we  shall  have  a  report  upon  which  we 
can  all  agree. 

Simon  Sterne,  of  New  York,  said : 

I  desire  to  draw  attention  to  the  fact  that  there  is  now 
pending  a  bill  in  Congress  which  proposes  to  add  to  the 
labors  of  the  Supreme  Court  the  duties  of  a  trial-court  in  a 
thousand  or  more  causes,  and  that,  therefore,  any  plan  that 
we  may  devise  for  the  purpose  of  relieving  that  court,  so  far 
as  its  docket  is  concerned,  will  probably  be  made  nugatory 
and  valueless,  if  that  bill  becomes  a  law.  That  bill  has 
already  passed  the  Senate,  and  been  favorably  reported  by  a 
committee  of  the  House,  and  its  pasvsage  is  threatened  as 
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soon  as  Congress  meets.     I  believe  it  is  Senate  bill  No. 
19. 

The  report  of  the  committee  was  then  received,  and  its 
recommendations  adopted. 

The  report  of  the  Treasurer  was  then  read. 

On  motion  of  Benjamin  A.  Willis,  of  New  York,  it  was 
accepted  and  placed  on  file. 

{See  the  report  at  the  end  of  the  minutes,) 

Simeon  E.  Baldwin,  of  Connecticut: 

I  call  for  action  upon  the  resolution  which  I  offered  yes- 
terday, and  which  was  deferred  until  to-day.  I  move  the 
adoption  of  that  resolution. 

Skipwith  Wilmer,  of  Maryland,  seconded  the  motion,  and 
it  was  adopted. 

H.  L.  Lazarus,  of  Louisiana: 

I  have  been  requested  to  present  to  the  Association,  for  its 
consideration,  and  for  reference  to  the  Committee  on  Com- 
mercial Law,  the  following  resolution: 

Resolved,  That  the  Committee  on  Commercial  Law  be  re- 
quested to  report  to  the  next  meeting  as  to  the  expediency 
of  endeavoring  to  secure  from  the  several  states,  as  regards 
domestic  transactions,  and  from  Congress,  as  regards  trans- 
actions between  citizens  of  different  states,  such  legislation 
as  may  secure  uniformity  in  the  obligations  arising  from 
indorsements  in  blank,  by  third  parties,  of  commercial 
paper. 

Alexander  R.  Lawton,  of  Georgia,  seconded  the  motion, 
and  it  was  adopted. 

David  Dudley  Field,  of  New  York,  said: 
The  resolution  which  I  propose  is  one  that  calls  for  the 
expression  of  no  opinion  whatever,  but  simply  for  a  refer- 
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^nce  and  an  inquiry  upon  the  subject,  which  we  have  had 
in  our  minds  all  the  while,  and  which  has  been  alluded  to 
in  almost  evert  speech — namely,  the  delay  and  uncertainty 
in  the  administration  of  justice.  The  resolution  is  as  fol- 
lows: 

Resolved,  That  a  select  committee  of  five  be  appointed  by 
the  President,  to  consider  and  report,  at  the  next  annual 
meeting,  whether  the  present  delay  and  uncertainty  in  judi- 
cial administrjition  can  be  lessened,  and,  if  so,  by  what 
means. 

When  I  heard  the  remarks  of  the  last  speaker  upon  the 
inquiry  in  respect  to  the  Supreme  Court,  I  was  struck  with 
this  thought:  that  the  same  complaint  exists  in  regard  to 
^11  our  courts,  and  to  the  administration  of  justice  through- 
out the  country.  In  New  York,  if  I  have  a  promissory 
note  upon  which  I  sue  my  neighbor,  and  there  be  a  defence 
offered,  that  case  cannot  be  decided  within  six  or  seven 
years.  I  asked  an  eminent  gentleman  from  Baltimore,  the 
other  day,  how  long  it  took  to  try  a  case  in  Maryland. 
^*  Begin  now,  at  the  court  of  first  instance,"  lie  said,  "  and  go 
to  the  highest  court;  when  you  have  got  a  definitive  solution, 
it  will  take  from  a  year  and  a  half  to  two  and  a  half  years." 
I  suppose,  Maryland  is  one  of  the  quickest  of  our  states. 
In  New  Jersey,  I  do  not  know  how  it  is,  though  I  have 
heard  that  the  delays  are  very  considerable.  But  this  I 
5ay:  that  the  delays  in  the  administration  of  justice  in  this 
country  are  monstrous;  that  they  are  under  our  especial 
cognizance,  and  that  we  are  bound  to  find  a  remedy,  if 
remedy  there  be.  That  is  all  I  affirm.  Now,  it  may  be 
•said  that  this  Association  is  a  young  one.  Very  well;  it 
will  be  older  bye-and-bye.  As  Napoleon  said,  when  he  was 
.asked  if  he  was  not  too  young  a  man  to  command  an  army : 
'**  I  shall  be  older  when  I  come  back." 

This  is  a  government  of  opinion.     In  fact,  all  over  the     I 
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f'' world  it  is  opinion  which  rules,  and  it  is  the  opinion  of  a 
few  men.  My  own  experience  and  observation  is  tKal  a 
very  few  men  make  all  the  revolutions  that  there  are  on  this 
globe.  Now,  the  American  Bar  Association  has  great  duties, 
great  responsibilities  and  a  great  future.  Only  three  days 
before  I  came  here  I  read  a  book  written  by  an  American 
resident  in  Japan,  in  which  he  proposes  that  the  American 
Bar  Association  shall  be  appealed  to,  to  prepare  a  civil  code 
for  all  the  States  of  America.  I  mention  this  as  an  instance 
merely — as  a  proof — of  what  the  outside  public  think  of  our 
duties.  Our  dutv  is  to  do  what  we  can  to  shorten,  to  facili- 
tate,  and  to  make  certain,  the  administration  of  the  law 
wliose  ministers  we  are.  I  therefore  propose  that  we  should 
appoint  a  committee.  I  would  not  have  it  a  one-sided  com- 
mittee. If  there  is  anybody  who  supposes  I  have  a  special 
reference  to  a  civil  code,  let  it  be  divided  between  those  who 
oppose  codes.  Let  us  know  all  we  can  about  the  subject  of 
the  administration  of  justice,  for  that  is  the  end  of  all  our 
laws  and  all  our  efforts. 

I  have  been  struck,  in  listening  to  the  discussion  here^ 
with  this  fact.  You  propose  to  relieve  the  Supreme  Court 
of  the  United  States.  You  have  many  plans.  But  have 
vou  mentioned  the  essential  condition?  That  is  a  court 
created  by  the  constitution.  You  cannot  create  another. 
That  court  can  decide  in  a  year  only  four  hundred  cases. 
Well,  what  is  the  problem,  then?  The  problem,  then,  is  to 
sift  out  of  all  the  litigation  of  the  country  those  four  hun- 
dred cases  which  policy  and  necessity  and  the  equalization 
of  our  laws  require.  You  cannot  send  there  all  the  cases 
that  arise.  You  must  take  the  few  cases  which  are  necessary 
to  make  the  administration  of  the  constitution  and  of  the 
laws  uniform  throughout  this  land.  We  have  the  same 
l)rol)l('in  in  New  York.  Our  Court  of  Appeals  is  crowded 
in  the  same  way.     You  can  get  a  case  on  in  perhaps  two 
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years  after  it  has  got  there.  A  little  while  ago  the  calendar 
was  cleared,  and  we  all  thought  that  we  had  reached  the 
judicial  millenium  in  New  York.  But  it  is  crowded  again. 
You  never  can,  I  say  once  for  all,  load  that  court  with  more 
than  it  has  now  to  bear,  and  you  must  lessen  the  burden 
now  resting  upon  it.  That  is  the  problem  you  have  got  to 
solve.  Now,  Mr.  President,  my  resolution  is  simply  a  reso- 
lution of  inquiry  in  the  exercise  of  our  judgment,  to  consider 
and  report  to  the  Association  whether  the  present  delay  and 
uncertainty  in  the  administration  of  justice  can  be  lessened ; 
and,  if  so,  by  what  means. 

Charles  A.  Peabody,  of  New  York,  seconded  the  motion. 

James  O.  Broadhead,  of  Missouri : 

The  resolution  speaks  its  own  importance,  and  therefore  I 
do  not  see  any  necessity  of  argument  upon  the  proposition. 
I  think  it  meets  with  the  universal  approbation  of  this 
Association.     I  move  its  adoption. 

The  resolution  was  then  adopted. 

A.  J.  Todd,  of  New  York : 

I  offer  the  following  resolution : 

Whereas,  A  bill  is  pending  before  Congress  relative  to  the 
appointment  of  a  commission,  whose  duty  it  shall  be  to 
examine  into  the  patent,  trade-mark,  and  copyright  laws, 
and  to  report  to  Congress,  at  its  session  next  after  the  appoint- 
ment of  such  commission,  as  to  what,  if  any,  changes  should 
be  made  in  such  laws.     Therefore  be  it 

Resolved,  That  it  be  referred  to  the  Committee  on  Commer- 
cial Law  what,  if  any,  action  should  be  taken  respecting  any 
legislation  that  may  be  proposed  in  the  matter  of  changes  in 
the  patent,  trade-mark,  and  copyright  laws. 

The  resolution  was  adopted,  and  referred  to  the  Committee 
on  Commercial  Law. 
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W.  H.  H.  Russell,  of  New  York,  offered  the  following: 

Resolvedy  That  the  Committee  on  International  Law  re- 
port at  the  next  session  some  measure  or  suggestions,  by 
which  a  uniform  system  of  the  registration  of  births,  mar- 
riages and  deaths  may  be  secured  in  each  state  and  section, 
looking  to  the  establishment  of  a  bureau  or  department  at 
Washington,  where  the  registration  of  all  births,  mar- 
riages and  deaths  in  the  United  States  may  be  established; 
and  further,  that  Congress  should  be  urged  to  pass  a  law 
requiring  all  steamships  or  vessels  entering  the  ports  of  the 
United  States  to  furnish  lists  of  emigrants  to  the  custom 
house  officers  of  the  respective  ports,  which  said  lists  shall 
be  copied  and  forwarded  to  the  proper  department  in  Wash- 
ington. 

The  object  of  the  resolution  is  this:  Since  1856,  if  any 
person  dies  within  any  province  of  Great  Britain,  you  can 
find  the  name  on  record  in  the  Sommerset  House,  in  Lon- 
don. By  the  payment  of  a  shilling  you  can  get  the  full 
record  of  the  decease  of  any  person.  Now,  if  such  a  system 
could  be  inaugurated  here,  it  would  be  a  great  advantage. 
I  ask  tliat  this  resolution  be  referred  to  the  Committee  on 
International  Law  for  investigation,  and  for  report  at  the 
next  annual  meeting,  if  of  sufficient  importance. 

Skipwith  Wilmer,  of  Maryland,  seconded  the  resolution, 
and  it  was  adopted. 

E.  F.  Bullard,  of  New  York : 

I  offer  the  following  resolution : 

Resolved,  That  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  be  instructed  to  examine  the  bill 
wliicli  passed  the  last  session  of  the  United  States  Senate, 
and  is  now  pending  before  the  lower  House  of  Congress,  in 
regard  to  imposing  further  duties  upon  the  Supreme  Court 
of  the  United  States,  known  as  "Senate  Bill,  No.  19,"  and 
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furnish  to  the  Committee  of  the  House  such  suggestions  as 
they  deem  proper. 

It  occurs  to  me,  when  we  are  providing  additional  judicial 
force  to  relieve  the  Supreme  Court,  it  is  the  duty  of  this 
Association,  at  the  same  time,  to  have  an  oversight  over 
pending  bills,  and  thus  prevent  that  court  being  unneces- 
sarily loaded  down. 

A.  J.  Todd,  of  New  York,  seconded  the  resolution. 

R.  T.  Merrick,  of  Washington,  D.  C,  said : 
Is  it  not  a  resolution  of  instructioh  to  the  committee  to 
act  according  to  their  very  best  knowledge  ? 

E.  F.  Bullard,  of  New  York,  said : 

I  adopt  the  suggestion  that  this  committee  be  authorized 
to  take  such  action  as  they  may  deem  proper. 

John  F.  Dillon,  of  New  York,  said : 

I  have  not  seen  the  bill  referred  to,  and  I  would  not  con- 
sent to  refer  to  a  committee  any  resolution  without  knowing 
the  character  of  the  bill  in  question.  Therefore,  for  one,  I 
object  to  committing  this  Association  to  any  recommenda- 
tions which,  shall  carry  with  them  the  moral  force  of  a 
recommendation  from  this  Association,  with  respect  to  any 
bill,  or  the  policy  of  any  bill,  when  we  are  unacquainted 
with  it.  The  circumstances  may  be  such  as  to  justify  the 
passage  of  the  bill.  Mr.  Sterne  tells  us  that  a  tliousand  or 
more  cases  are  involved  in  this  proposed  measure.  Tliey 
may  all  be  dependent  upon  one  fundamental  question,  and 
it  may  be  of  such  importance  as  will  justify  the  providing 
of  machinerv   wherebv   that  mav   be   determined   bv  the 

V  V  V  1/ 

Supreme  Court  of  the  United  States.  In  fact,  we  have  here 
to  deal  with  a  great  problem.  Until  you  have  determined 
the  measure  of  jurisdiction  of  the  inferior  courts,  you  cannot, 
philosophically,  deal  with  the  problem  of  the  jurisdiction  of 
the  Supreme  Court.     Certain  it  is,  that  such  is  the  deserved 
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and  just  confidence  of  the  people  of  these  United  States,  and 
of  the  bar  of  this  country,  in  the  Supreme  Court,  that  it  is 
a  constantly  felt  want  to  get  an  important  case  within  the 
jurisdiction  of  that  court.  I  therefore  move,  Mr.  President, 
that  the  resolution  be  so  amended  as  to  refer  this  matter  to 
the  committee  named  in  it,  to  report  at  this  time  to  this 
session,  if  need  be. 

James  0.  Broadhead,  of  Missouri : 

I  think  I  know  all  about  that  bill.  Its  jurisdiction  sought 
to  be  conferred  on  tlie  Supreme  Court  is  the  very  same  juris- 
diction as  was  given  to  the  same  court  under  the  act  of  1851, 
which  provided  for  the  adjudication  of  land  titles  in  Cali- 
fornia. It  is  the  same  as  was  given  under  the  previous  act 
of  1SG3,  providing  for  the  adjudication  of  claims  in  Louisiana, 
Arkansas,  and  Missouri.  I  suppose  this  bill  would  not  have 
jurisdiction  over  about  three  hundred  cases.  The  decisions 
are  now  made  bv  the  Land  Office  Commissioner.  The 
better  plan,  I  think,  would  be  to  appoint  a  commission. 
When  we  acquired  Louisiana,  a  commission  was  appointed. 
Their  report  was  submitted  to  Congress  and  Congress  ap- 
proved of  it.  Subsequent  legislation  provided  for  an  appeal 
to  the  Supreme  Court  from  the  Circuit  Court.  The  great 
objection  to  this  bill — and  1  have  objection  to  it — is,  that  it 
does,  in  my  opinion,  violate  the  provisions  of  the  treaty  with 
Mexico.  It  undertakes  to  limit  the  amount  of  the  claims 
and  other  things  which  are  in  violation  of  that  treaty.  I 
agree  with  Judge  Dillon,  that  in  reference  to  these  matters 
we  ought  not  to  invest  any  one  committee  with  the  absolute 
power  of  si>oaking  for  this  Association  until  this  Association 
has  acted  with  a  full  understanding  of  the  question  before 
them. 

Richard  T.  Merrick,  of  Washington : 

As  a  member  of  that  committee,  I  wish  to  say  that  I 
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would  rather  shun  than  accept  the  responsibility  that  this 
resolution  suggests  imposing.  The  judgment  of  the  com- 
mittee would  doubtless  be  subjected  to  serious  and  embar- 
rassing criticism  after  the  result  has  been  accomplished. 
It  is  putting  the  committee  in  a  delicate  attitude  to  impose 
upon  them  what  in  their  judgment  ought  to  be  done.  I 
therefore  hope  that  the  committee  will  not  be  obliged  to 
take  charge  of  the  matter.  At  the  same  time,  I  would 
call  Mr.  Broadhead's  attention  to  tlie  suggestion  that  in  all 
probability  any  difficulty  in  reference  to  the  organization  of 
a  federal  tribunal,  in  the  shape  of  a  commission  to  hear 
these  cases  on  error,  can  be  avoided  by  substituting  in  that 
bill  the  Court  of  Claims  for  the  Supreme  Court,  as  a  final 
appellate  tribunal,  especially  in  view  of  the  fact  that  in  all 
this  class  of  cases  to  which  reference  is  made  in  tiie  bill,  the 
United  States  is  itself  a  party,  and  the  Court  of  Claims  is 
specially  organized  for  the  consideration  of  cases  in  which 
the  United  States  is  a  party. 

James  O.  Broadhead,  of  Missouri : 
I  think  your  suggestion  is  a  good  one. 

A.  J.  Todd,  of  New  York: 

There  is  a  decided  expression  of  opinion  against  that 
kind  of  legislation,  and  the  probability  is  that  all  useful 
ends  will  be  served  bv  the  committee  from  this  Association 
meeting  the  committee  of  Congress,  and  then  reporting  to 
us  next  year. 

The  President: 

I  will  read  a  resolution  which,  it  has  occurred  to  me,  will 
embrace  all  that  has  been  offered : 

"Resolvedy  That,  in  the  judgment  of  this  Association,  only 
a  very  extreme  case  will  justify  any  addition  to  the  present 
duties  of  the  United  States  Supreme  Court,  and  that  the 
Committee  on  Judicial  Administration  and  Remedial  Pro- 
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cedure  be  instructed  to  examine  the  bill  which  passed  the 
last  session  of  the  United  Stiites  Senate,  and  is  now  pending 
before  the  lower  House  of  Congress,  in  regard  to  imposing 
further  duties  upon  the  Supreme  Court,  known  as  Senate 
bill  No.  19,  and  to  furnish  to  the  committee  of  the  House 
such  suggestions  as  they  may  deem  proper." 

Henry  Budd,  of  Pensylvania : 

It  strikes  me  that  if  this  Association  is  to  take  up  every- 
thing that  transpires  in  Congress,  that  may  in  some  way 
opi)Ose  the  views  of  any  of  our  members,  that  we  shall  lose 
force  and  influence,  especially  if  we  allow  any  committee  of 
tlie  body  to  speak  for  us.  Inasmuch  as  we  do  not  exactly 
understand  the  nature  of  this  senate  bill  Number  19, 1  move 
to  lav  the  whole  matter  on  the  table. 

Charles  A.  Peabody,  of  New  York,  seconded  this  motion, 
and  it  was  adopted. 

L.  P.  Poland,  of  Vermont,  presented  the  recommendation 
of  the  General  Council,  that  Egbert  Whittaker,  of  New  York, 
be  made  a  member  of  this  Association. 

The  President: 

No  objection  being  offered,  the  gentleman  is  a  member. 

On  motion,  the  Association  then  adjourned  sine  die. 

EDWARD  OTIS  HINKLEY, 

Secretary. 
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Saratoga  Springs,  August  21,  1884. 

Your  Treasurer  submits  the  following  Report  for  the  year 
ending  August  19,  1884: 


Ih. 


To  balance  from  last  report. 

To  cash  received — dues  of  members,  . 


$1,484  65 
2,725  00 


1883. 
Aug.  21. 
Aug.  22. 
Aug.  22. 
Aug.  24. 
Aug.  27. 
Aug.  30. 

Sept    8. 

Sept.    8. 
Sept.  10. 

Sept.  15. 
Oct.    3. 

Oct.    5. 


Oct. 
Oct. 
Oct. 


o. 

O. 


Or. 


By  cash  paid  Stationery  for  sixth  meeting, 
Telegram  to  Lord  Coleridge, 
Expressage,  . 
Printing  for  sixth  meeting, 
Expressage,  . 
Grand  Union  Hotel  for  Sixth 

Annual  Dinner, . 
E.   O.    Hinkley  for  Stenog 

raphers, 
l!xpressage,    . 
Expenses  of  clerk  to  Execu 

tive  Committee, . 
Postage  Stamjxs,  . 
W.  F.  Murphy's  Sons,    Re 

ceipt  Books, 
A.  Putnam,  Jr.,  use  of  hall 

three  davs, 
Postage  stamps, 
Circulars, 
Expressage  and  Telegrams, 

Amounts  carried  forward, 


$4,209  65 


2  10 

4  66 

5  70 
9  00 
2  75 

518  00 


88  50 

1  50 

27  10 

46  00 

6  00 


90  00 

5  00 

60 

2  17 

$809  08  $4,209  65 
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1883. 

Nov. 

10. 

Nov. 

10. 

Nov. 

17. 

1884. 

Jan. 

30. 

Jan. 

30. 

Feb. 

1. 

Feb.  20. 


Feb.  27. 

Feb.  27. 
Mch.  5. 
Mch.  5. 
July  9. 
July  9. 
July  10. 
Julv  19. 
Julv  19. 

* 

Julv  31. 


Amounts  brought  forward,  .... 
By  cash  paid  Janitor,  Putnam  Music  Hall, 

Staui})B, 

Geo.  S.  Harris  &  Sons,  print- 
ing envelopes  and  circulars, 

Geo.  S.  Harris  &  Sons,  prints 
ing,  etc.,  Sixth  Annual  Re- 
l>«rt, 

Printing  wrapi)er8.  Sixth  An- 
nual Report, 

letter  file,       .... 

Postage,  expressage,  etc., 
sending  out  Sixth  Annual 
Report,        .... 

Printing  circulars  and  envel- 
opes. 

Postage  stamps, 


Aug. 


/. 


Aug.    7. 
Aug.  1(). 


1809  08   $4,209  65 
10  00 
6  00 

13  75 


u 


u 


1,016  00 

15  10 
2  00 


115  68 

7  75 

12  00 

5  00 

9  39 

60 

25  00 

1  25 

5  00 

25 


200  00 


Telegrams  to  date, 

Circulars, 

Postage  stamps, 

Rubber  stamp. 

Postage  stamps, 

Expressage,    . 

H.  C.  Esling,  clerk  to  Treas- 
urer, for  year  ending  Aug. 
19,  18S4,      .        .        .        . 

Printing  notices  Seventh 
Meeting,      .        .        .   •     . 

Postal  cards  and  envelopes,  . 

Ex})res.'^ige,    .        .        .        . 

Balance,  .... 


Whicli  consists  of— 

Balance  to  the  credit  of  the 
Treasurer  in  the  Comm(m- 
wealth  National  Bank  of 
Pliiladclphia,     .  .    $1,907  00 

Cash  on  hand,        .        .        .  18  55 


u 

75 

13 

50 

5 

00 

1,925 

55 

4,209  65 


$1,925  55 
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Balance  reported  last  year,  .  $1,484  65 

Balance  reported  this  year,    .  .     1,925  55 


Gain  during  the  year,  .  $440  90 


FRANCIS  RAWLE 

Treamrer. 


Vouched  and  found  correct, 

Joseph  A.  Wing 
A.  Leo  Knott 
Committee  to  Audit  Accounts  of  Treasurer. 

Saratoga,  August  21,  1884. 
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1884. 


ALABAMA. 

Semple,  He>*ky  C, 

DELAWARE. 

Bates,  George  II., 
Gray,  Georcje, 

DISTRICT  OF  COLUMBIA. 

Brownix(;,  Frank  T.. 
CuppY,  F.  ?., 
Elliot,   Charles  A., 
Payne.  James  G., 
Reeve,  Felix  A., 
ToTTEN,  Enoch,    . 
Webb,  William  B., 

KENTUCKY. 

Evans,  Walter,  . 

Ma(  KEY,  William  II.,     . 

MARYLAND. 

(iwiNN,  Charles  J.  M.,    . 
^IcAtee,  John  L., 

MASSACHUSETTS. 

AinioiT.  J.  C, 
I>avis,  J(»hn, 

Pi  KIM  E,    (iEOKCE  W., 

P(»WKi{s.  Chakles  Eiavai:i», 
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Montgomery. 


Wilmington. 
Wilmington. 


Washingt^'in. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


Louisville. 
Covington. 


Baltimore. 
Hagerstown. 


Lowell. 
Lowell. 
Boston. 
Boston. 
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MICHIGAN. 


Baker,  Herbert  L., 
CoNELY,  John  D., 
HosMER,  George  S., 
Ro(iERs,  Henry  Wade, 
TnTRBER,  Henry  T., 


MISSOURI. 


DoasoN,  Charles  L., 
Donaldson,  William  R. 
Pratt,  Wallace, 
Taussig,  James, 
Turner,  Edward  W., 

NEW  HAMPSHIRE. 
Cross,  David, 

NEW  JERSEY. 

BerciEN,  Frank,  . 
BrcHANAN,  James, 
Wilson,  Wm.  R., 

NEW  YORK. 

Baker,  Fisher  Ames, 
Bellinger,  Lewis  H., 
Bruno,  Richard  M., 
Chamberlain,  D.  H., 
Dickson,  Herbert  E., 
Field,  David  Dudley, 
Glover,  John  H., 
Herman,  Henry  M., 
Hull,  Amos  G.,    . 
Myers,  Nathaniel, 
Parker,  James,    . 
Patterson,  T.  Elliott, 
SwAYNE,  Wager, 
Whitehouse,  Frederick 
Whittaker,  I>jbert, 
Wilmer,  William  N., 

OHIO. 


C, 


Detroit. 
Detroit. 
Detroit. 
A  nn  Arbor. 
Detroit. 


Kansas  City. 
St.  Louis. 
Kansas  City. 
St.  Ix)uis. 
Plattsburgh. 


.    Manchester. 


Elizabeth. 

Trenton. 

Elizabeth. 


New  York. 
New  York. 
New  Y^'ork. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Ilion. 

New  York. 
New  York. 
Saugerties. 
New  Y^'ork. 


Hunt,  Samuel  F., 


.    Cincinnati. 
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PENNSYLVANIA. 

BuDD,  Henry, 
Kauffman,  a.  J., 
Kaercher,  George  R., 
Zeigler,  Charles  F., 

BHODE  ISLAND. 

Baker,  Darius,    . 
Blodgett,  William  W., 
Bradley,  Charles, 
Colt,  Samuel  P., 
CoLWELL,  Francis, 
Dixon,  Nathan  F., 
Greene,  Arnold, 
Gregory,  John  P., 
Hart,  Charles,    . 
Honey,  Samuel  R., 
Lapham,  Benj.  N., 
Ripley,  James  M., 
Roelker,  William  G., 
Thurston,  John  D., 

TiLLINGUAST,  J  AMES, 

Vanslycke,  Nicholas, 

TENNESSEE. 

Dickinson,  J.  M., 


Philadelphia. 
Columbia. 
Philadelphia. 
Philadelphia. 


New'port. 

.  Pawtacket. 

.  Providence. 

.  Bristol. 

.  Providence. 

.  Westerly. 

.  Providence. 

.  Woonsocket 

Providence. 

.  Newport 

.  Providence. 

.  Providence, 

.  Providence. 

.  Providence. 

.  Pro>iden(«. 

.  Pn)vidence. 


.    Nashville. 


TEXAS. 


McLeary,  J.  H., 


San  Antonio. 


VERMONT. 

Davis,  Bliss  N.,    . 
PoKTKR,  Charles  W., 
Wing,  Joseph  A., 

VIRGINIA. 

Garnett,  Theodore  S.,    . 

WISCONSIN. 

SiiiT.EY,  Bradley  G., 


.    Danville. 

Montpelier. 
.    Montpelier. 


.    Norfolk. 


.    Milwaukee. 
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states. 

Alabama, 

Delaware, 

District  op  Columbia, 

Kentucky, 

Maryland, 

Massachusetts,   . 

Michigan, 

Missouri, 

New  Hampshire, 

New  Jersey, 

New  York, 


No.  of 
Members. 

1 
.  2 
.  7 
.      2 


States. 

Ohio, 

Pennsylvania, 
Rhode  Island, 
Tennessee, 

2  ;  Texas, 

4  Vermont, 

5  ,  Virginia, 

5  I  Wisconsin, 

I  ' 

3  Total,   . 
16 


No.  of 
Members. 

.  1 
4 

.  16 
1 

.  1 
3 
1 

.      1 

.    76 


LIST  OF  DELEGATES. 


DISTRICT  OF  COLUMBIA. 
Henry  Wise  Garnett,  Alex.  Porter  Morse, 

F.  P.  CuppY. 


Henry  Jackson, 


GEORGIA. 


R.  F.  Lyon. 


Thomas  J.  Simmons, 


MISSOURI. 
Henry  Hitchcock,  Charles  L.  Dobson, 

Edward  W.  Turner. 


J.  M.  Dickinson, 


TENNESSEE. 
M.  M.  Neil. 


J.  C.  Bradford, 


TEXAS. 

Richard  S.  Walker. 


MEMORANDUM. 


The  Annual  Dinner  was  given  on  Friday  evening, 
August  22(1,  at  the  Grand  Union  Hotel.  Skipwith  Wilmer, 
of  Maryland,  presided.    Eighty  members  were  present. 
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NAME    AND    OBJECT. 

Article  I. — This  Association  shall  be  known  as  "The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

QUALIFICATIONS   FOR   MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall,  for  five  years 
next  preceding,  have  been,  a  member  in  good  standing  of 
the  Bar  of  any  state,  and  who  shall  also  be  nominated  as 
hereinafter  provided. 

OFFICERS    AND    COMMITTEES. 

Article  III.— The  following  officers  shall  be  elected  at  each 
Annual  Meeting  for  the  year  ensuing:  A  President  (the  same 
person  shall  not  be  elected  President  two  years'in  succession) ; 
one  Vice-President  from  each  state;  a  Secretary;  a  Treasurer; 
a  Council,  consisting  of  one  member  from  each  state  (the 
Council  shall  be  a  standing  committee  on  nominations  for 
office) ;  an  Executive  Committee,  to  be  composed  of  the  Sec- 
retary and  Treasurer,  together  with  three  members  to  be 
chosen  by  the  Association,  one  of  whom  shall  be  Chainnan 
of  the  committee. 
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The  following  committees  shall  be  annually  appointed  by 
the  President,  for  the  year  ensuing,  and  shall  consist  of  five 
members  each : 

On  Jurisprudence  and  Law  Reform; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications; 

On  Grievances. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purposes  of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  members  from  such  state,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  state,  to  which  shall  be 
referred  all  applications  for  membership  from  such  state. 
The  Vice-President  shall  be,  ea:  officio^  Chairman  of  such 
Council. 

A  coiximittee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Aimual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report 
to  the  next  meeting  the  names  of  all  members  who  shall,  in 
the  interval,  have  died,  with  such  notices  of  them  as  shall, 
in  the  discretion  of  the  committe.e,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory  to  report  the  deaths  of  members  within  the 
same  to  the  said  committee. 

ELECTION    OF    MEMBERS. 

Akticle  IV. — All  nominations  for  membership  shall  be 
made  bv  the  Local  Council  of  the  state  to  the  Bar  of 
which  the  i)crsons  nominated  belong.     Such  nominations 
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must  be  transmitted  in  writing  to  the  Chairman  of  the 
General  Council,  and  approved  by  the  Council,  on  vote  by 
ballot. 

The  General  Council  may  also  nominate  members  from 
states  having  no  Local  Council,  and  at  the  Annual  Meeting 
of  the  Association,  in  the  absence  of  all  members  of  the 
Local  Council  of  any  state;  Provided,  That  no  nomination 
shall  be  considered  by  the  General  Council,  unless  accom- 
panied by  a  statement  in  writing  by  at  least  three  mem- 
bers of  the  Association  from  the  same  state  with  the  person 
nominated,  or,  in  their  absence,  by  members  from  a  neigh- 
boring state  or  states,  to  the  effect  that  the  person  nominated 
has  the  qualifications  required  by  the  Constitution,  and 
desires  to  become  a  member  of  the  Association,  and  recom- 
mending his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association; 
Provided,  That  if  any  member  demand  a  vote  upon  any 
name  thus  reported,  the  Association  shall  thereupon  vote 
thereon  by  ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word 
"No"  against  any  name  or  names  upon  the  ticket  shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to 
defeat  an  election. 

Article  V. — All  members  of  the  Conference  adopting 
the  Constitution,  and  all  persons  elected  by  them  upon  the 
recommendation  of  the  Committee  of  five  appointed  by  such 
Conference,  shall  become  members  of  the  Association  upon 
payment  of  the  annual  dues  for  the  current  year  herein 
provided  for. 
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BY-LAWS. 

Article  VI. — By-laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  by-laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 


DUES. 

Article  Vll.r— Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
to  exercise  any  privilege  of  membership  who  is  in  default. 
Such  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws.  Members  shall  be  en- 
titled to  receive  all  publications  of  the  Association  free  of 
charge. 

ANNUAL   ADDRESS. 

Article  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he 
shall  communicate  the  most  noteworthy  changes  in  statute 
law  on  points  of  general  interest  made  in  the  several  states 
and  by  Congress  during  the  preceding  year.  It  shall  be  the 
duty  of  the  member  of  the  General  Council  from  each  state 
to  report  to  the  President,  on  or  before  the  first  day  of  May, 
annually,  any  such  legislation  in  his  state. 


ANNUAL    meetings. 


Article  IX. — This  Association  shall  meet  annually  in 
the  month  of  July  or  August,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such 
meeting  shall  constitute  a  quorum. 
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AMENDMENTS. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

construction. 

Article  XI. — The  word  "state"  wherever  used  in  this 
Constitution,  shall  be  deemed  to  be  equivalent  to  state, 
territoryj  and  the  District  of  Columbia. 


BY-LAWS. 


MEETINGS   OF   THE    ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after 
each  Annual  Meeting,  shall  select  some  person  to  make  an 
address  at  the  next  Annual  Meeting,  and  not  exceeding  six 
members  of  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall 
be  as  follows: 

(a)  Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Rej)orts  of  Secretary  and  Treasurer. 
ie)     Report  of  Executive  Committee. 
(/)    Reports  of  Standing  Committees : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Pro- 
cedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications ; 

On  Grievances. 
(g)     Reports  of  Special  Committees. 
(/?)     The  Nomination  of  Officers. 
(i)    Miscellaneous  Business. 
( j)     The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session 
of  the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be 
on  the  same  day,  or  at  such  other  time  as  the  Executive 
Committee  may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a 
time,  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  state  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meet- 
ing of  the  Association.  In  states  where  no  state  Bar  Asso- 
ciation exists,  any  city  or  county  Bar  Association  may 
appoint  such  delegates,  not  exceeding  two  in  number. 
Such  delegates  shall  be  entitled  to  all  the  privileges  of 
membership  at  and  during  the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members 
of  the  Bar  of  any  foreign  country,  or  of  any  state,  who  are 
not  members  of  the  Association,  may  be  admitted  to  the 
privileges  of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the 
Annual  Meeting  shall  be  printed ;  but  no  other  address 
made  or  paper  read  or  presented  shall  be  printed,  except 
by  order  of  the  Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association,  may  be  printed  by  the  Committee  on  Pub- 
lications for  the  use  of  their  authors,  not  exceeding  two 
hundred  copies  to  each  of  such  authors. 
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The  Secretary  and  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution, 
or  otherwise,  a  system  of  exchanges,  by  which  our  Tranmc- 
tions  can  be  annually  exchanged  with  those  of  other  disso- 
ciations in  foreign  countries  interested  in  jurisprudence  or 
governmental  affairs;  and  also  that  the  Secretary  exchange 
our  Transactions  with  those  of  the  state  and  local  bar  asso- 
ciations; and  that  all  books  thus  acquired  be  bound  and 
deposited  in  the  charge  of  the  New  York  City  Bar  Associa- 
tion, subject  to  the  call  of  this  Association,  if  it  ever  desires 
to  withdraw  or  consult  them,  if  the  latter  association  agrees 
to  such  deposit. 

No  resolution  complimentary  to  an  officer  or  member  for 
any  service  performed,  paper  read,  or  address  delivered  shall 
be  considered  bv  the  Association. 

OFFICERS   AND   COMMITTEES. 

\\\. — The  terms  of  office  of  all  officers  elected  at  any 
Annual  Meeting  shall  commence  at  the  adjournment  of 
such  meeting,  except  the  Council,  whose  term  of  office 
shall  commence  immediately  upon  their  election. 

VIII. — The  President  shall  appoint  all  conmiittces,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  ap- 
pointed on  the  first  day  of  each  meeting. 

IX. — The  Treasurer's  Report  shall  be  examined  and 
audited  annually,  before  its  presentation  to  the  Associa- 
tion, by  two  memb(Ts  to  be  appointed  by  the  Chairman 
of  the  Kxfcutive  Committee. 
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X. — The  Council  and  all  standing  committees  shall  meet 
on  the  day  preceding  each  Annual  Meeting,  at  the  place 
where  the  same  is  to  be  held,  at  such  hour  as  their  re- 
spective chairmen  shall  appoint.  If  at  any  Annual  Meet- 
ing of  the  Association  any  member  of  any  committee  shall 
be  absent,  the  vacancy  may  be  filled  by  the  members  of 
the  committee  present. 

The  Secretary  of  the  Association  shall  be  tlie  Secretary 
of  the  Council. 

XL — The  Committee  on  Publications  shall  also  meet 
within  one  month  after  each  Annual  Meeting,  at  such  time 
and  place  as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held 
at  such  times  and  places  as  the  Chairman  thereof  may 
appoint.  Reasonable  notice  shall  be  given  by  him  to  each 
member  bv  mail. 

The  traveling  and  other  necessary  expenses  incurred  by 
any  committee,  standing  or  special,  for  meetings  of  such 
committee,  during  the  interval  between  the  Annual  Meetings 
of  the  Association,  shall  be  paid  by  the  Treasurer,  on  the 
approval  and  by  the  order  of  the  Executive  Committee. 

All  committees  may  have  their  reports  printed  by  the 
Secretary  before  the  Annual  Meeting  of  the  Association. 

ANNUAL     DVES. 

XIII. — The  Annual  dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglect  to  pay  them 
for  any  year  at  or  before  the  next  Annual  Meeting,  he  shall 
cease  to  be  a  member.  The  Treasurer  shall  give  notice  of 
this  by-law,  within  sixty  days  after  each  meeting,  to  all 
members  in  default. 


President, 

JOHN  W.  STEVENSON, 

Covington,  Kentucky, 

Secretary, 

EDWARD  OTIS  HINKLEY, 
43,  North  Charles  Street,  Baltimore,  Maryland. 

Treasurer, 

FRANCIS  RAWLE, 
402,  Walnut  Street,  Philadelphia,  Pennsylvania. 

Executive  Committee, 

LUKE  P.  POLAND,  St.  Johnsbury,  Vermont,  Chairman. 
SIMEON  E.  BALDWIN,  -New  Haven,  Connecticut. 
WILLIAM  ALLEN  BUTLER,  New  York,  New  York, 

EX  OFFICIO. 

EDWARD  OTIS  inNKLEY,  Secretary. 
FRANCIS  RAWLE,  Treasurer. 
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COUNCIL. 


Alabama, 

Arhaiuas, 

Comiecticut,  . 

Delaware, 

District  of  Columbia, 

Florida, 

Georgia, 

Illinois, 

Indianu, 

Iowa,    . 

Kentucky, 

Louisiana,    . 

Maryland, 

Massachusetts, 

Michigan,  •  . 

Minnesota,    . 

Missouri, 

Nebraska, 

New  Hampshire, 

New  Jersey, 

New  York,    . 

North  Carolina, 

Ohio,    . 

Pennsylvania, 

Rhode  Island, 

South  Carolina, 

Tennessee, 

Texas,  . 

Vermont, 

Virginia, 

West  Virginia, 

Wisconsin,    . 

7 


Henry  C.  Sempj.e. 

M.  M.  COHN. 

Geo.  H.  Watrous. 
Ignatius  C.  Grubb. 
j.  hubley  ashton. 
Charles  P.  Cooper. 
George  A.  Mercer. 
James  K.  Edsall. 
Robert  S.  Taylor. 
George  G.  Wright. 
J.  W.  Stevenson. 
Thomas  J.  Semmes. 
A.  Leo  Knott. 
Edmund  H.  Bennett. 
William  P.  Wells. 
Hiram  F.  Stevens. 
James  0.  Broadhead. 
Charles  F.  Manderson. 
David  Cross. 
Charles  Borcherling. 
Charles  A.  Peabody. 
Thomas  B.  Keogh. 
Edwin  P.  Green. 
Andrew  T.  McClintock. 
Charles  S.  Bradley. 
A.  G.  McGrath. 
J.  M.  Dickinson. 
Jacob  Waelder. 
Luke  P.  Poland. 
Legh  R.  Page. 
Caleb  Boggess. 
John  W.  Cary. 
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VICE-PRESIDENTS 


AND 


MEMBERS  OF  LOCAL  COUNCILS. 


Alabama. — Vice-President,  D.  S.  TROY. 

Local    Council,    WALTER    L.    BRAGG,    LUTHER    B. 
SMITH,  DAVID  BUELL,  GAYLORD  B.  CLARK. 

Arkansas. — Vice-President,  U.  M.  Rose. 

Local    Council,    JAMES    C.    TAPPAN,    BENJAMLV  T. 
DU  VAL. 

CoNNKcncuT.— Vice-President,  ALVAN  P.  HYDE. 

Local  Council,  LYMAN  D.  BREWSTER,    WASHING- 
TON F.  WILLCOX,  LEWIS  E.  STANTON. 

Delaware.— Vice-President,  THOMAS  F.  BAYARD. 

Local  Council,  GEORGE  GRAY,  ANTHONY  HKHUN'S, 
GEORGE  H.  BATES. 

District  of  Columbia. — Vice-President,  H.  H.  WELLS. 

Local  Council,  RICHARD  T.  MERRICK,  NATHANIEL 
WILSON,  HENRY  WISE  GARNETT. 

Florida.— Vice-President,  EDWIN  M.  RANDALL. 

Local  Council,  CHARLES  W.  JONES,  JOHN  C.  COOPER. 

Geokcha.— Vice-President,  L.  N.  WHITTLE. 

Local  Council,  CHARLES  C.  JONES,  Jr.,  R.  F.  LYON, 
HENRY  JACKSON,  P.  AV.  MELDRIM. 

Ilmnois.— Vice-President,  C.  C.  BONNEY. 

Local  Council,  CHARLES  DUNHAM,  GUSTAVE  KOEB- 
NER,  WILLIAM  L.  GROSS,  E.  B.  SHERMAN, 
RICHARD   S.   TUTHILL. 
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Indiana.— Vice-President,  BENJAMIN  HARRISON. 

Local  Council,  ABRAM  W.  HENDRICKS,  THOMAS  F. 
DAVIDSON,  CHARLES  H.  ALDRICH,  JOHN  H. 
BAKER. 

Iowa.— Vice-President,  GEORGE  G.  WRIGHT. 

Local  Council,  OLIVER  P.  SHIRAS. 

Kentucky.— Vice-President,  WILLIAM  PRESTON. 

Local  Council,  JOHN  W.  STEVENSON,  JOHN  MASON 
BROWN. 

Lootsiana.— Vice-President,  CARLETON  HUNT. 

Local  Council,  THOMAS  L.  BAYNE,  JOHN  H.  KEN- 
NARD,  H.  L.  LAZARUS. 

Maine.— Vice-President,  NATHAN  WEBB. 

Local  Council,  F.  A.  WILSON,  0.  D.  BAKER. 

Maryland.— Vice-President,  SKIPWITH  WILMER. 

Local  Council,  RICHARD  M.  VENABLE,  CHARLES 
J.  BONAPARTE,  DAVID  (i.  McINTOSH,  JOHN  T. 
MASON,  R. 

MASSACHUSBrrrs.— Vice-President,  GEORGE  0.  SHATTUCK. 

Local  Council,  SYDNEY  BARTLETT,  CHARLES  W. 
CLIFFORD,  NATHANIEL  W.  LADD,  DANIEL  S. 
RICHARDSON. 

:Mi(^igan.— Vice-President,  HENRY  B.  BROWN. 

Local  Council,  THOMAS  M.  COOLEY,  DON  M.  DICK- 
INSON, O'BRIEN  J.  ATKINSON,  HENRY  M. 
DUFFIELD. 

MiNNisoTA.— Vice-President,  GORDON  E.  COLE. 

Local  Council,  REUBEN  C.  BENTON,  JOHN  A. 
LOVELY,    HIRAM    F.  STEVENS. 

Mississippi.— Vice-President,  LOCK  E.  HOUSTON. 

Local  Council,  R.  O.  REYNOLDS. 

Missouri.— Vice  President,  SHEPARD  BARCLAY. 

Local  Council,  WARWICK  HOUGH,  WALLACE 
PRATT. 
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Nebraska.— Vice-President,  JAMES  M.  WOOLWORTH. 

Local  Council,  CHARLES  F.  MANDERSON. 

New  Hampshire— Vice-PreKident,  HENRY  B.  ATHERTON. 

Local  Council,  CLINTON  W.  STANLEY,  JOHN  M. 
SHIRLEY,  OILMAN  MARSTON. 

New  Jersey.— Vice-President,  ANTHONY  Q.  KEASBEY. 

Uycal  Council,  WASHINGTON  B.  WILLIAMS,  R. 
WAYNE  PARKER,  GARRETT  D.  W.  VROOM. 

New  York.— Vice-President,  JOHN  F.  DILLON. 

Local  Council,  EVERETT  P.  WHEELER,  BENJ.  A. 
WILLIS,  ROBERT  I).  BENEDICT,  WM.  M.  EVARTS, 
EDWARD  F.  BULLARD,  JOHN  K.  PORTER, 
JAMES  M.  DUDLEY. 

North  Carolina.— Vice-President,  THOMAS  B.  KEOGH. 

Local  Omncil,  JAMES  E.  BOYD,  JOHN  N.  STAPLES. 

Ohio.— Vice-President,  RUFUS  KING. 

Local  Council,  W.  W.  JOHNSON,  RICHARD  A.  HAR- 
RISON, HENRY  C.  RANNEY,  SAMUEL  F.  HUNT. 

Pennsylvania.— Vice-President,  GEORGE  W.  BIDDLE. 

Local  a>uncil,  HUGH  M.  NORTH,  ROBERT  E.  MON- 
AGIIAN,  WILLIAM  A.  PORTER,  JAMES  BREDIN, 
GEORGE  B.  KULP. 

Rhode  Island.— Vice-President,  WILLIAM  P.  SHEFFIELD. 

Local  Council,  BENJAMIN  F.  THURSTON,  ABRAHAM 
PAYNE. 

South  Ca'kolin a. —Vice-President,  HENRY  E.  YOUNG. 

Local  Council,  C.  H.  SIMONTON,  ROBERT  W.  BOYD. 

Tennessee.— Vice-President,  ANDREW  ALLISON. 

Local  C^rtincil,  JOHN  M.  GAUT,  HENRY  T.  ELLETT,. 
EDMUND  COOPER. 

Texas.— Vice-President,  R.  G.  STREET. 

Local  Council,  F.  S.  STOCKDALE,  W.  L.  CRAWFORD, 
JACOB  WAELDER. 
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Termont.— Vice-President,  BLISS  N.  DAVIS. 

Local  Council,^ NORMAN  PAUL,  JOSEPH   A.  WING, 
A.  P.  TUPPER. 

Virginia.— Vice-President,  J.  RANDOLPH  TUCKER. 

Local  Coundl,  WILLIAM  J.   ROBERTSON,  LEGH  R. 
PAGE,  ALEXANDER  HAMILTON. 

West  Virginia.— Vice-President,  EDWARD  B.  KNIGHT. 

Local    Council,    JOHN    A.    HUTCHINSON,    FRANK 
HEREFORD 

Wisconsin.— Vice-President,  SILAS  U.  PINNEY. 

Ix)cal  Council,  WILLIAM  F.  VILAS,  ALFRED  L.  CARY. 


COMMITTEES. 


ON  JURISPRUDENCE  AND  LAW  REFORM. 

WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 
HENRY  HITCHCOCK,  St.  Louis,  Missouri. 
GEORGE  TUCKER  BISPHAM,  PhiUdelphia,  Pennsylvania. 
SKIPWITH  WILMER,  Baltimore,  Maryland. 

ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 

RUFUS  KING,  Cincinnati,  Ohio. 

GEORGE  W.  BIDDLE,  Philadelphia,  Pennsylvania. 

EDWARD  J.  PHELPS,  Burlington,  Vermont. 

RICHARD  T.  MERRICK,  Washington,  District  of  Columbia. 

WALTER  B.  HILL,  Macon,  Georgia. 

ON  LEGAL  EDUCATION  AND  ADMISSIONS  TO  THE  BAR 

CARLETON  HUNT,  New  Orleans,  Louisiana. 
HENRY  STOCKBRIDGE,  Baltimore,  Mar>'land. 
U.  M.  ROSE,  Little  Rock,  Arkansas. 
GEORGE  HOADLEY,  Cincinnati,  Ohio. 
EDMUND  H.  BENNETT,  Taunton,  Massachusetts. 

ON  COMMERCIAL  LAW. 

THOMAS  J.  SEMMES,  New  Orleans,  Louisiana. 

GEORGE  A.  MERCER,  Savannah,  Georgia. 

R.  S.  TAYLOR,  Fort  Wayne,  Indiana. 

C.  C.  BONNEY,  Chicago,  Illinois. 

JOHN  M.  SHIRLEY,  Andover,  New  Hampshire. 

ON  INTERNATIONAL  LAW. 

CHARLES  A.  PEABODY,  New  York,  New  York. 
JAMES  0.  BROADHEAD,  St.  Louis,  Missouri. 
CHARLES  S.  BRADLEY,  Providence,  Rhode  Island. 
CHARLES  J.  BONAPARTE,  Baltimore,  Maryland. 
J.  HUBLEY  ASHTON,  Washington,  District  of  Columbia. 
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ON  PUBLICATIONS. 

ALEXANDER  R.  LAWTON,  Savannah,  Geoi^. 
FRANCIS  RAWLE,  Philadelphia,  Pennsylvania. 
HENRY  C.  SEMPLE,  Montgomery,  Alabama. 
CHARLES  A.  PEABODY,  New  York,  New  York. 
GARRET  D.  W.  VROOM,  Trenton,  New  Jersey. 

ON  GRIEVANCES. 

J.  RANDOLPH  TUCKER,  Lexington,  Virginia. 

JAMES  S.  PIRTLE,  Louisville,  Kentucky. 

HENRY  JACKSON,  Atlanta,  Georgia. 

STEPHEN  W.  KELLOGG,  Waterbury,  Connecticut. 

WASHINGTON  B.  WILLIAMS,  Jersey  Qty,  New  Jersey. 

ON  OBITUARIES. 

EDWARD  0.  HINKLEY,  Baltimore,  Maryland. 
EVERETT  P.  WHEELER,  New  York,  New  York. 
HENRY  HITCHCOCK,  St.  Louis,  Missouri. 

SPECIAL   COMMITTEE    ON   THE   DELAY  AND  UNCERTAINTY 

OF  JUDICIAL  ADMINISTRATION. 

DAVID  DUDLEY  FIELD,  New  York,  New  York. 

EDWARD  J.  PHELPS,  Burlington,  Vermont. 

JOHN  F.  DILLON,  New  York,  New  York. 

RICHARD  T.  MERRICK,  Washington,  District  of  Columbia. 

JAMES  0.  BROADHEAD,  St.  T^uis,  Missouri. 


ALPHABETICAL 
LIST  OF  MEMBERS-i884-1885 


Abbott,  J.  C, 
AcKLEN,  Joseph  H., 
Adams,  Samuel  B., 
Albert,  Talbot  J., 
Aldrich,  Charles  H., 
Allen,  Robert,  Jr., 
Allen,  Stillman  B. 
Alexander,  Julian  J., 
Allison,  Andrew, 
Anderson,  Clifford, 
Appleby,  George  F., 
Armstrong,  Wm.  H., 
Arnold,  Michael, 
AsHTON,  J.  Hubley, 
Atherton,  Henry  B., 
Atherton,  Thomas  H., 
Atkinson,  O'Brien  J., 
Ayer,  B.  F., 
Bacon,  Augustus  0., 
Baer,  George  F., 
Bacot,  T.  W., 
Baker,  Ashley  D.  L., 
Baker,  Darius,    . 
Baker,  Herbert  L., 
Baker,  John  H., 
Bakeh,  Okville  D., 
Baker,  William, 
Ball,  Daniel  H., 
Baldwin,  Charli-s  C, 
Baldwin,  G.  W., 
Baldwin,  IIknry,  Jr., 

BVLDWIX,  SiMKON  E., 

ilUSl 


Lowell,  Mass. 

Franklin,  La. 
.    Savannah,  Ga. 
.    Baltimore,  Md. 

Fort  Wayne,  Ind. 
.    Red  Bank,  N.  J. 
.    Boston,  Mass. 
.    Baltimore,  Md. 
.    Nashville,  Tenn. 

Macon,  Ga. 
.    Washington,  D.  C. 
.    Williamsport,  Pa. 
.    Philadelphia,  Pa. 
.    Washington,  D.  C. 
.    Nashua,  N.  H. 
.    Wilkesbarre,  Pa, 

Port  Huron,  Mich. 
.    Chicago,  111. 
.    Macon,  Ga, 

Reading,  Pa. 
.    Charleston,  S.  C. 
.    Gloversville,  N.  Y. 
.    Newport,  R.  I, 

Detroit,  Mich. 

Goshen,  Ind. 

Augusta,  Me. 
.    Toledo,  0. 
.    Marquette,  Mich. 
.    Cleveland,  0. 

Boston,  Mass. 

Philadelphia,  Pa. 

New  Haven,  Conn. 
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Ballenger,  W.  p., 
Barclay,  Shepard, 
Barker,  Theodore  G., 
Barrow,  Pope, 
Bartlett,  Sidney, 
Bate,  H.  R., 
Bates,  George  II., 
Bausman,  J.  W.  B., 
Bayard,  Thomas  F., 
Bayne,  Thomas  L., 
Beasten,  Charles,  Jr., 
Bell,  C.  U., 
Bellinger,  Lewis  H., 
Benedict,  Robert  D., 
Benedict,  W.  8., 
Benet,  William  C, 
Benjamin,  M.  W., 
Bennett,  Edmund  H., 
Benton,  Reuben  C, 
Bergen,  Frank,  . 
Biddle,  George  W., 
Bingham,  Harry, 
BisPHAM,  George  Tucker, 
Black,  J.  C, 
Black,  J.  C.  C,    . 
Blanc,  Samuel  P., 
Blodgett,'  William  W., 
Boggess,  Caleb,   . 
Bonaparte,  Charles  J., 
Bond,  S.  R., 
Bonne Y,  C.  C, 
Borcheeling,  Charles, 
Boyd,  James  E.,   . 
Boyd,  Robert  W., 
Bradley,  Charles, 
Bradley,  Charles  S., 
Bragg,  Walter  L., 
Braley,  Henry  K., 
Breaux,  G.  a.,     . 
Breck,  Charles  Dv  Pont, 
Breckenridge,  Samuel  M., 
Breckinridge,  Wm.  C.  P., 


.    Galveston,  Tex. 
.    St.  Louis,  Mo. 
.    Charleston,  S.  C. 
.    Athens,  Ga. 

Boston,  Mass. 

Covington,  Tenn. 
.  Wilmington,  Del. 
.    Lancaster,  Pa. 

Wilmington  ,^  Del. 

New  Orleans,  La. 

Baltimore,  Md. 

Lawrence,  Mass. 
.    New  York,  N.  Y. 

New  York,  N.  Y. 
.  New  Orleans,  La. 
.    Abl^ville,  S.  C. 

Little  Rock,  Ark. 
.    Taunton,  Mass. 

Minneapolis,  Minn. 

Elizabeth,  N.  J. 
.    Philadelphia,  Pa. 
.    Littleton,  N.  H. 

Philadelphia,  Pa. 
.    Danville,  111. 

Augusta,  Gra. 
.    New  Orleans,  La. 
.    Paw  tucket,  R.  I. 

Clarksburg,  W.  Va. 

Baltimore,  Md. 

Washington,  D.  C. 
.    Chicago,  111. 
.    Newark,  N.  J. 
.    Greensboro,  N.  C. 
.    Darlington,  S.  C. 

Providence,  R.  I. 

Providence,  R.  I. 
.    Montgomery,  Ala. 
.    Fall  River,  Mass. 
.    New  Orlean.s,  I^. 
.    Scranton,  Pa. 

St.  Louis,  Mo. 

I^exington,  Ky. 
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Bredin,  James,    . 
Brewster,  Lyman  D., 
Brice,  a.  G., 
Bridgers,  John  L.,  Jr., 
Bristow,  Benjamin  H., 
Broadiiead,  James  O., 
Brooks,  Francis  A., 
Brown,  Henry  B., 
Brown,  John  C, 
Brown,  John  Mason, 
Brown,  Sebastian, 
Browning,  Frank  T., 
Brundage,  a.  R., 
Bruno,  Richard  M., 
Brush,  Charles  H., 
Bryan,  James  W., 
Buchanan,  James, 
BUCKNER,  B.  F.,     . 

Budd,  Henry, 
BuELL,  David, 
BULLARD,  E.  F.,     . 
Bullock,  A.  G,,    . 
Burke,  Stevenson, 
Burnett,  Henry  L., 
Burnham,  Henry  E., 
Butler,  John  M., 
Butler,  Wm.  Allen, 
Butler,  Wm.  Allen,  Ji: 
Carroll,  William  H., 
Cary,  Alfred  L., 
Cary,  John  W.,    . 
Cary,  Melbert  B., 
Chamberlain,  D.  II., 
Chandler,  Alfred  D., 
Charlton,  Walter  G., 
Chkrrington,  Thomas, 
Chisholm,  AV^altp:r  S., 
Clark,  Gaylord  B., 
Clark,  Jamf:s  Olivkr, 
Clark,  Thomas  Allkn, 
Clkavks,  Nathan, 
Cliffokd,  Charles  W., 


.  Butler,  Pa. 

.  Danbury,  Conn. 

.  New  Orleans,  La. 

.  Tarboro,  N.  C. 

.  New  York,  N.Y. 

.  St.  Louis,  Mo. 

.  Boston,  Mass. 

Detroit,  Mich. 

.  Pulaski,  Tenn. 

Louisville,  Ky. 

.  Baltimore,  Md. 

.  Washinjrton,  D.  C. 

.  Wilkesbarre,  Pa. 

.  New  York,  N.  Y. 

.  New  York,  N.  Y. 

.  Covington,  Ky. 

.  Trenton,  N.  J. 

Lexington,  Ky. 

.  Philadelphia,  Pa. 

Greenville,  Ala. 

.  New  York,  N.  Y. 

.  Worcester,  Mass. 

.  Cleveland,  0. 

.  New  York,  N.  Y. 

.  Manchester,  N.  H. 

Indianapolis,  Ind. 

.  New  York,  N.  Y. 

.  New  York,  N.^. 

.  Memphis,  Tenn. 

.  Milwaukee,  Wis. 

.  Milwaukee,  Wis. 

.  NewYork,  N.  Y. 

.  New  York,  N.  Y. 

.  Boston,  Mass. 

Savannah,  Ga. 

.  Ironton,  0. 

.  Savannah,  Ga. 

.  Mobile,  Ala, 

.  NewYork,  N.Y. 

.  New  York,  N.Y. 

.  Portland,  Me. 

.  New  Bedford,  Mass. 


ALPHABBTIGAL  LIST  OF  MEMBERS. 
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Clopton,  David,  . 
COHN,  M.  M., 
Cole,  Gordon  E., 
Cole,  W.  L., 
Collier,  M.  Dwight, 
Collins,  Patrick  A., 
Colston,  Edward, 
CoNELY,  John  D., 
Colt,  Samuel  P., 
CoLWELL,  Francis, 
Cooley,  Thomas  M., 
Cooper,  C.  P., 
Cooper,  Edmund, 
Cooper,  John  C, 
Cooper,  William  F., 
Co  WEN,  John  K., 

Craighead,  S., 
Crapo,  William  W., 
Crawford,  George  L., 
Craw^pord,  W.  L., 
Cross,  David, 
Cross,  E.  J.  D., 
Crowell,  Charles  E., 
CuLLOM,  Shelby  M., 
CuMMiNG,  Joseph  B., 
Cunningham-,  Henry  C, 
CuppY,  F.  P., 
Currier,  Frank  D., 
Curtis,  Benjamin  Robbins, 
Curtis,  Julius  B., 
Dargan,  E.  Keith, 
Darling,  Edward  P., 
Darling,  J.  Vaughan, 
Darlington,  Joseph  J., '. 
Daugherty,  M.  a., 
Davidson,  Thomas  F., 
Davidson,  William  A., 
Davie,  George  M., 
Davis,  Bliss  N.,  . 
Davis,  David, 
Davis,  John, 


Montgomery,  Ala. 
Little  Rock,  Ark. 
St.  Paul,  Minn. 
Parkersburg,  W.  Va. 
New  York,  N.  Y. 
Boston,  Mass. 
Cincinnati,  O. 
Detroit,  Mich. 
Bristol,  R.  I. 
Providence,  R.  I. 
Ann  Arbor,  Mich. 
Jacksonville,  ¥\&. 
Shelbyville,  Tenn. 
Jacksonville,  Fla. 
Nashville,  Tenn. 
Baltimore,  Md. 
New  York,  N.  Y. 
Dayton,  0. 
New  Bedford,  Maas. 
Philadelphia,  Pa. 
Dallas,  Tex. 
Manchester,  N.  H. 
Baltimore,  Md. 
New  York,  N.  Y. 
Springfield,  III. 
Augusta,  Ga. 
Savannah,  Ga. 
Washington,  D.  C. 
E.  Canaan,  N.  H. 
Boston,  Mass. 
Stamford,  Conn. 
Darlington  C.  H.,  S.  C. 
Wilkesbarre,  Pa. 
Wilkesbarre,  Pa. 
Washington,  D.  C. 
Columbus,  O. 
Covington,  Ind. 
Cincinnati,  0. 
Louisville,  Ky. 
Danville,  Vt. 
Bloomington,  111. 
Lowell,  Mass. 
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Davis,  John  J.,    . 
Davison,  Charles  A., 
Deady,  M.  p., 
Dent,  Thomas, 

DeNEGRE,  GEf)RGE, 

Desty,  Robert,     . 
Dickinson,  Don  M., 
Dickinson,  J.  M., 
Dickinson,  M.  F.,  Jr., 
Dickinson,  S.  Meredith, 
Dickson,  Herbert  E., 
Dillon,  John  F.. 
Dixon,  Nathan  F., 
DoBSON,  Charles  L., 
Donaldson,  William  R 
dorsheimer,  wllliam, 
DC  BiGNON,  Flemin<;  G., 
Dudley,  James  M., 
Duffield,  Henry  M., 
Dunham,  Charles, 
Dr  Val,  Benjamin  T., 
Eaton,  Sheriurne  B., 
Earle,  William  E., 
Eds  ALL,  James  K., 
Edwards,  B.  S., 
Ellett,  Henry  T., 
Elliot,  Charles  A., 

ElLM  A  K  ER,  NaTH  A  N I  EL, 

Emott,  Jami'>, 
Endicott,  William  C, 
Ensign,  Josiah  D., 
Estes,  Bedford  M., 
Evans,  Walter, 
Evarts,  William  M., 
Fairbanks,  (-iiahlks  W. 
Fallkjant,  Robert, 

FaRRAR,  KI)(4AR  H., 

Fekutan,  John  W., 
Fkllows,  Joski'H  W., 

Fi:NT|{KSS,  J  \MKS, 
FKlMil'SON,  K.  A., 
FlKLI),    I)aVII)    IM  !)1.KV, 


.    Clarksburg,  W.  Va. 
.    New  York,  N.  Y. 
.    Portland,  Oregon. 
.    Chicago,  111. 

New  Orleans,  La. 
.    St.  Paul,  Minn. 
.    Detroit,  Mich. 

Nashville,  Tenn. 
.    Boston,  Mass. 
.    Trenton,  N.  J. 
.    New  York,  N.  Y. 
.    New  York,  N.  Y. 
.    Westerly,  R.  I. 
.    Kansas  City,  Mo. 

St.  Louis,  Mo. 
.    New  York,  N.  Y. 
.    Savannah,  Oa. 
.    Johnstown,  N.  Y. 
.    Detroit,  Mich. 
.    (reneseo,  111. 
.    Fort  Smith,  Ark. 
.    New  York,  N.  Y. 

Washington,  D.  C. 
.    Chicago,  111. 

Springfield,  Ills. 

Memphis,  Tenn. 
.    Washington,  D.  C. 

Lancaster,  Pa. 
.    New  York,  N.  Y. 
.    Salem,  Mass. 

Duluth,  Minn. 

Memphis,  Tenn. 
.    Louisville,  Kv. 
.    New  York,  N.  Y. 
.    Indianapolis,  Ind. 
.    Savannah,  Ga. 

New  Orleans,  Ijsl. 

Emporia,  Kan. 
.    Manchester,  N.  H. 

Bolivar,  Tenn. 
.    Cincinnati.  0. 

New  York,  X.  Y. 
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Fish  BACK,  W.  P., 
Fisher,  William  A., 
Flgmming,  James, 
Force,  Manning  F^ 
Fox,  Austen  G.,   . 
Fox,  William  H., 
Franklin,  Thomas  E., 
Frayser,  R.  Dudley, 
French,  William  B., 
French,  W.  B.,   . 
Fulton,  Marshall, 
Galt,  Smith  P.,    . 
Gantt,  Thomas  T., 
Garnett,  Henry  Wise, 
Garnett,  Theodore  S., 
Garrard,  William, 
Garretson,  a.  Q., 
Gaston,  William, 
Gaut,  John  M.,    . 
Gilbert,  Lyman  D., 
GiLMORE,  Thomas, 
Glover,  John  H., 
GoBLE,  L.  Spencer, 
Goodwin,  Frank, 

GrORMAN,  ChARLES  E., 

Gould,  A.  P., 
Gould,  O.  B., 
Granger,  M.  M., 
Gray,  George,    . 
Green,  Edwin  P., 
Greene,  Arnold, 
Gregory,  J.  C,     . 
Gregory,  John  P., 
Gresham,  Walter, 
Gsesham,  Walter  Q., 
Griffin,  Levi  T., 
Griswold,  Seneca  O., 
Groesbeck,  William  S. 
Gross,  Joseph  P., 
Gross,  William  L., 
Grubb,  Ignatius  C, 
GuNCKEL,  Lewis  B., 


.    Indianapolis,  Ind. 

Baltimore,  Md. 
.    Jersey  City,  N.  J. 
.    Cincinnati,  O. 
.    New  York,  N.  Y. 
.    Taunton,  Mass. 
.    Lancaster,  Pa. 
.    Memphis,  Tenn. 

Boston,  Mass. 

Saratoga  Springs,  N.  Y. 
.    Denton,  Tex. 
.    St.  Louis,  Mo. 
.    St.  Louis,  Mo. 
.    Washington,  D.  C. 
.    Norfolk,  Va. 

Savannah,  Ga. 

Jersey  City,  N.  J. 

Boston,  Mass. 
.    Nashville,  Tenn. 

Harrisburg,  Pa. 
.    New  Orleans,  La. 
.    New  York,  N.  Y. 
.    Newark,  N.  J. 
.    Boston,  Mass. 
.    Providence,  R.  I. 
.    Thomaston,  Me. 

Winona,  Minn. 

Zanesville,  O. 
.    Wilmington,  Del. 

Akron,  O. 

Pro\idence,  R.  I. 
.    Madison,  Wis. 
.    Woonsocket,  R.  L 
.    Galveston,  Tex. 
.    Indianapolis,  Ind. 

Detroit,  Mich. 
.    Cleveland,  O. 
.    Cincinnati,  0. 
.    Philadelphia,  Pa. 
.    Springfield,  111. 
.    AVilmington,  Del. 
.    Davton,  0. 
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Guthrie,  Georcje  W., 
GwixN,  Charles  J.  M., 
Hahn,  William  J., 
Hale,  Matthew, 
Hall,  John  J.,     . 
Hawey,  Jeremiah, 
Hamersley,  William,    . 
Hamilton,  Alexander, 
Hamilton,  George  Earnest, 
Hamilton,  John  M., 
Hammond,  N.  J., 
Hammond,  William  G., 
Handley,  John, 
Handy,  John  H., 
Hanna,  John  F., 
Harrison,  Benjamin, 
Harrison,  Richard  A.,  . 
Hart,  Charles,  . 
Haskell,  Thomas  H.,     . 
Hatheway,  Simon  W.,    . 
Hay,  Malcolm,    . 
Haynes,  Daniel'A., 
Hemenway,  Alfred, 
Hemphill,  Joseph, 
Henderson,  J.  B., 
Henderson,  Henry  P., 
Hendricks,  A.  W., 
Hendricks,  Thomas  A., 
Hereford,  Frank, 
Herman,  Henry  M., 
Heverin,  James  H., 
Hkujins,  Anthony, 
Hill,  Walter  B., 
Hinkley,  Edward  Otis. 
Hinckley,  Lyman  G., 
Hitchcock,  Henry, 
Hoadley,  George, 
IIoiMii:,  Noah, 
Hoffman.  Charlf-s  W.,  . 

II(»l.MF-'<.  (InolKJK  F., 

H(»«)Ki:h.  David  G., 
IIoHi),  OsiAU  r».,  . 


.    Pittsbuiv,  Pa. 
.    Baltimore,  Md. 
.    Mmneapolis,  Minn. 
.    Albany,  N.Y. 
.    Akron,  O. 

Norwich,  Conn. 
.    Hartford,  Conn. 
.    Petersburg,  Va. 
.    Washington,  D.  C. 
.    Springfield,  111. 
.    Atlanta,  Gra. 
.    St.  Louis,  Mo. 
.    Scranton,  Pa. 
.    Baltimore,  Md. 
.    Washington,  D.  C. 
.    Indianapolis,  Ind. 
.    Columbus,  O. 
.    Providence,  R.  I. 

Portland,  Me. 
.  Boston,  Mass. 
.  Pittsburg,  Pa, 
.    Dayton,  O. 

Boston,  Mass. 
.    West  (blester.  Pa. 
.    St.  Louis,  Mo. 
.    Mason,  Mich. 

Indianapolis,  Ind. 

Indianapolis,  Ind. 
.    Union,  W.Va.   ' 
.    New  York,  N.  Y. 
.    Philadelphia,  Pa. 
.    Wilmington,  Del. 

Macon,  Ga. 
.    Baltimore,  Md. 
.    Chelsea,  Vt. 
.    St.  Louis,  Mo. 
.    Cincinnati,  0. 

Akron,  0. 
.    Washington,  D.  C. 
.    Portland,  Me. 
.    Milwaukee,  Wis. 

Indiana))olis,  Ind. 


Af.l'HABETICAL  LIST  OF  MBMBERS. 
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Horner,  John  J., 
HosMER,  George  S., 
Hough,  Warwick, 
HouK,  George  W., 
Houston,  Lock  E., 
Howe,  Archibald  M.. 
Howe,  W.  W.,      . 
Howry,  Charles  B., 
Hubbard,  Charles  Eustis, 
HuDD,  Thomas  R., 
HuEY,  Samuel  B., 
Hull,  Amos  G.,  . 
Hunt,  Carleton, 
Hunt,  Samuel  F., 
HuRD,  Francis  W., 
HuTCiiiNS,  Waldo, 
Hutchinson,  John  A., 
Hyde,  Alvan  P., 
Isaacs,  M.  S., 
Jackson,  Henry, 
Jenkins,  James  G., 
Jewett,  Hugh  J., 
Johnson,  Edgar  M., 
Johnson,  William  E., 
Johnson,  William  W., 
Johnston,  James  M., 
Johnston,  Sanders  W., 
Jones,  Charles  C,  Jr., 
Jones,  Charles  W., 
Jones,  Isaac  D.,    . 
Jones,  Leonard  A., 
Jordan,  Isaac  M., 
JuDSON,  Frederick  N., 
Kaercher,  George  R., 
Kauffman,  A.  J., 
Keasbey,  Anthony  Q., 
Keasbey,  George  M., 
Kehr,  Edward  C, 
Kellogg,  Stephen  W., 
Kennard,  John  H., 
Kent,  Charles  A., 
Keogh,  Thomas  B., 


Helena,  Ark. 
Detroit,  Mich. 
Jefferson  City,  Mo. 
Dayton,  0. 
Aberdeen,  Miss. 
Boston,  Mass. 
New  Orleans,  La. 
Oxford,  Miss. 
Boston,  Mass. 
Green  Bay,  Wis. 
Philadelphia,  Pa. 
New  York,  N.  Y. 
New  Orleans,  La. 
Cincinnati,  0. 
Boston,  Mass. 
New  York,  N.  Y. 
Parkersburg,  W.  Va, 
Hartford,  Conn. 
New  York,  N.  Y. 
Atlanta,  Ga. 
Milwaukee,  Wis. 
New  York,  N.  Y. 
Cincinnati,  0. 
Woodstock,  Vt. 
Ironton,  O. 
Washington,  D.  C. 
Washington,  D.  C. 
AiiguHta,  Ga. 
Pensacola,  Fla. 
Baltimore,  Md. 
Boston,  Mass. 
Cincinnati,  O. 
St.  Lf^iiis,  Mo. 
Philadelphia,  Pa. 
Columbia,  Pa, 
Newark,  N.  J. 
Newark,  N.  J. 
St.  IjOuls,  Mo. 
Waterbiiry,  Omn. 
New  Orleans,  I^. 
Detroit,  Mich. 
Greensboro,  N.  C. 
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K ERX  AN ,  Fra  X(  is, 

KiN(j,  Rms, 
Kingsbury,  Frederick  . 
Kirch NER,  Otto, 
Knight,  Edward  B., 
Knott,  A.  Leo, 

KOERNER,  GUSTAVE, 

Krcttschnitt,  Ernest  IJ 

KULP,  GE(>R<iE  B., 

Ladd,  Nath.  W., 
Ladd,  William  S., 
Lamberton,  C.  L., 
Lancaster,  C'harles  C, 
Lapham,  Benjamin  N., 
Lathrop,  Gardiner, 
Latrobe,  John  H.  B., 
Lawton,  Alexander  II. 
Lazari'r,  H.  L., 
Leeds,  Charles  C, 
Legendre,  James, 
Leigh,  Joseph  E., 
Levi,  Albert  L., 
LiBBY,  Charles  F., 
Lister,  Charles  C, 
LiTFLE,  William  E., 
Livingston,  J.  B., 
Logan,  Thomas  A., 
Lovely,  John  A., 
Lucas,  Solomon,  . 
Lyon,  R.  F., 
Macfarland,  W.  W.j 
Ma(^kall,  AVilliam  W.,  Jr., 
Mackey,  William  H., 
MacVeagh,  Wayne, 
Ma  dill,  George  A., 
M ANDERSON,  Charles  F. 
Marsh,  Fayette, 
Marshall,  Joshua  N., 
Maujshall,  Charles, 
Makston,  Gilman, 
Mason,  Edward  G., 
Mason,  James, 


Utica,  X.  Y. 
Cincinnati,  O. 
Waterburv',  Conn. 
Detroit,  Mich. 
Charleston,  W.  Ta. 
Baltimore,  Md. 
Belleville,  111. 
New  Orleans,  La. 
Wilkesliarre,  Pa. 
Boston,  Mass. 
Lancaster,  N.  H. 
Wilkesbarre,  Pa. 
Washington,  D.  C. 
Providence,  R.  L 
Kansas  City,  Mo. 
Baltimore,  Md. 
Savannah,  Ga. 
New  Orleans,  La. 
New  York,  N.  Y. 
New  Orleans,  La. 
Columbus,  Miss. 
Minneapolis,  Minn. 
Portland,  Me. 
Philadelphia,  Pa. 
Tunkhannock,  Pa. 
Lancaster,  Pa. 
Cincinnati,  0. 
Albert  Lea,  Minn. 
Norwich,  Conn. 
Macon,  Ga. 
New  York,  N.  Y. 
Savannah,  Ga. 
Covington,  Ky. 
Philadelphia,  Pa. 
St..I/>ui8,  Mo. 
Omaha,  Neb. 
Stillwater,  Minn. 
Lowell,  Mass. 
Baltimore,  Md. 
Exeter,  N.  H. 
Chicago,  III. 
Cleveland,  0. 
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Mason,  John  T.  (John  T 
Mathews,  Albert, 
Matthews,  Stanley, 
Meddaugh,  Elijah  W., 
Meldrim,  p.  W., 
Meloy,  William  A., 
Mercer,  George  A., 
Mercer,  George  G., 
Merrick,  Edwin  T., 
Merrick,  Richard  T., 
Metzger,  Thomas  B., 
Merwin,  Elias,    . 
Miller,  Frank  H., 
Miller,  II.  ('., 
Miller,  X.  Dc  Bo  is, 
^IiTCHELL,  James  T., 
Mitchell,  Joseph  A.  S., 
MOAK,  X.  C, 
Mona(}Han,  Robert  E., 
Monroe,  William  A., 
Moore,  John  M., 
Moore,  George  F., 
Moore,  J.  Z., 
Moorman,  H.  C,  . 
Morris,  M.  F., 
Morris,  S.  W., 
Morse,  A.  Porter, 
Moulton,  S.  W.,  . 
Mr N ford,  James  E., 
Munger,  Warren, 
mcrphy,  d.  f.,     . 
MiRPHY,  Theodore  D., 
Myers,  James  J., 
Myers,  Nathaniel, 
McAtee,  John  L., 
McCaleb,  E.  Howard, 
McCammon,  Joseph  K., 
McCarter,  Thomas  X., 
McCartney,  James, 
McClintck'K,  Andrew  T 
McOlintock,  W.  T., 
McCrady,  Edward,  Jr., 
8 


Mason,  R.), 


Baltimore,  ^Id. 
.    Xew  York,  X.  Y. 

Cincinnati,  0. 

Detroit,  Mich. 
.    Savannah,  Ga. 
.    Washington,  D.  C 
.    Savannah,  Ga. 

Philadelphia,  Pa. 
.  Xew  Orleans,  I^. 
.    Washington,  D.  C. 

Allentown,  Pa. 
.    Boston,  Mass. 
.    Aupiista,  Ga. 
.    Xew  Orleans,  La. 

Philadelphia,  Pa. 

Philadelphia,  Pa. 
.    Goshen,  Ind. 
.    Albany,  X.  Y. 
.     West  Chester,  Pa. 
.    Boston,  Mass. 

Little  Rock,  Ark. 
.    Montgomery,  Ala. 
.    Owensboro,  Ky. 
.    Somerville,  Tehn. 

Washington,  D.  C. 

Ironton,  0. 

Washingt-on,  D.  C. 
.    Shelbyville,  111. 
.    St.  Louis,  Mo. 
.    Davton,  0. 

Washington,  D.  C. 

Woodstock,  IlL 
.    Boston,  Mass. 
.     Xew  York,  X.  Y. 

llagerstown,  Md. 
.     Xew  Orleans,  I^a. 
.    Washington,  D.  C- 
.     Xewark,  X.  J. 

Springfield,  111. 

Wilkesbarre,  Pa. 
.    Chillicothe,  O. 
.    Charleston,  S.  C. 
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McCcLLorcJH,  John  G., 
McFarland,  L.  B., 
McGeatii,  a.  G., 
McIntosh,  David  (t., 
McLkary,  J.  H., 
McNeal,  Albert  T., 
Nash,  Stephen  P., 
Neal,  Henry  S. 
Nebeker,  Lucas, 
Nei^on,  Homer  A., 
Nicx)LL,  Delancey, 
Xoble,  John  W., 
North,  E.  D., 
North,  Hugh  M., 
Olmstead,  Aaron  B., 
Orendorfp,  Alfred, 

VyRR,  V  •  A.»j  • 

Outerbridge,  Albert  A. 
Oviatt,  Edward, 
Owens,  Gkoroe  W., 
Page,  Henry  F., 
Page,  Lecui  R.,     . 
Palmer,  Henry  W., 
Palmer,  John  M., 
Pardee,  Don  A.,  . 
Pardee,  Henry  E., 
Parker,  Alton  B., 
Parker,  A  mas  a  J., 
Parker,  Cortlandt, 
Parker,  Jamks,    . 
Parkkk,  R.  Wayne, 
Patterson,  C.  Stuart, 
Pattkilson,  T.  Elliott, 
Paul,  Norm  an,     . 
Payne,  Aijhaham, 
Payne,  Jami->4  G., 
Peabodv,  Cu  vkles  a., 
Peckham,  Francis  B., 

PKNNYrACKKR,  Ch  VRLES  H., 

Phnnypackkr,  Samuel  W., 
PnuKiNs.  Samukl  C, 
Pkury.  John  H.,  . 


N.  Bennington,  Vt. 
Memphis,  Tenn. 
Charleston,  S.  C. 
TowBontown,  Md. 
San  Antonio,  Tex. 
Bolivar,  Tenn. 
New  York,  N.  Y. 
Ironton,  O. 
Covinpton,  Ind. 
Poughkeepeie,  N.  Y. 
New  York,  N.  Y. 
St.  Louis,  Mo. 
Lancaster,  Pa. 
Columbia,  Pa. 
Saratoga  Springs,  N.  Y 
Springfield,  111. 
Columbus,  Miss. 
Philadelphia,  Pa. 
Akron,  O. 
Savannah,  Ga. 
Circleville,  O. 
Richmond,  Va. 
Wilkesbarre,  Pa. 
Springfield,  111. 
New  Orleans,  La. 
New  Haven,  Conn. 
Kingston,  N.  Y. 
Albany,  N.  Y., 
Newark,  N.  J. 
New  York,  N.  Y. 
Newark,  N.  J. 
Philadelphia,  Pa. 
Hion,  N.  Y. 
Woodstock,  Vt, 
Providence,  R.  I. 
Washington,  D.  C. 
New  York,  N.  Y. 
Newport;  R.  I. 
West  Chester,  Pa. 
Philadelphia,  Pa. 
Philadelphia,  Pa. 
Southport,  Conn. 
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Pettit,  Silas  W., 
Phelps,  Edward  J., 
Phelps,  Wm.  Walter, 
Phillips,  Gilbert  W., 
Pierce,  George  W., 
Pierce,  James  O., 
Pike,  Austin  F.,  . 
PiNNEY,  Silas  U., 
Pirtle,  James  S., 
Platt,  Johnston  T., 
PocHi:,  F.  P., 
Poland,  Luke  P., 
Pond,  Ashley, 
Porter,  Charles  W., 
Porter,  John  K., 
Porter,  William  A., 
Powers,  Charles  E., 
Pratt,  Wallace, 
Preston,  William, 
Price,  J.  Sergeant, 
Prichard,  Frank  P., 
Prime,  Ralph  E., 
Prout,  John, 
Pryor,  Roger  A., 
Putnam,  Henry  W., 
Randall,  E.  M.,  . 
Randolph,  Joseph  F., 
Rankin,  John  H., 
Ranney,  Henry  C, 
Ranney,  Rufus  p., 
Rawle,  Francis, 
Rawle,  Wm.  Henry, 
Reed;  Henry, 
Reeve,  Felix  A., 
Reynolds,  R.  O., 
Reynolds,  Samuel  H., 
Richardson,  Daniel  S. 
Richardson,  George  F., 
RicHEY,  Augustus  G., 
RiG<;s,  James  M., 
Ripley,  James  M., 
RoBB,  Samuel, 


Philadelphia,  Pa. 
Burlington,  O. 
New  York,  N.  Y. 
Putnam,  Conn. 
Boston,  Mass. 
Memphis,  Tenn. 
Franklin,  N.  H. 
Madison,  Wis. 
Louisville,  Ky. 
New  Haven,  Conn, 
New  Orleans,  La. 
St.  Johnsburv,  Vt. 
Detroit,  Mich. 
Montpelier,  Vt. 
New  York,  N.  Y. 
Philadelphia,  Pa. 
Boston,  Mass. 
Kansas  City,  Mo. 
Lexington,  Ky. 
Philadelphia,  Pa. 
Philadelphia,  Pa. 
Yonkers,  N.  Y. 
Rutland,  Vt. 
Brooklvn,  N.  Y. 
Boston,  Mass. 
Jacksonville,  Fla. 
Jersey  (Hty,  N.  J. 
St.  Louis,  Mo. 
Cleveland,  O. 
Cleveland,  0. 
Philadelphia,  Pa. 
Philadelphia,  Pa. 
Philadelphia,  Pa. 
Washington,  D.  C. 
Aberdeen,  Miss. 
Lancaster,  Pa. 
Lowell,  Mass. 
Lowell,  Mass. 
Trenton,  N.  J. 
Winchester,  111. 
Providence,  R.  I. 
Philadelphia,  Pa. 
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Roberts,  Daniel, 
Roberts,  Joseph  K.,  Jr., 
Roberts,  R.  Biddle, 
Robertson,  A.  H., 
Robertson,  William  J., 
Roelker,  William  G., 
Rogers,  Georcje  W., 
R()(;ers,  Henry  Wade, 
Rogers,  Sherman  S., 
Romeyn,  Theodore, 
RosiE,  U.  M., 
Russell,  Alfred, 
RissELL,  Talcott  IL, 
Russell,  William  G., 
Russell,  W.  IL  H., 
Sanborn,  John  B., 
Sanborn,  Walter  H., 
Sanders,  Dallas, 

SCHENCK,  AbRAM  V., 

S<  HLEY,  Bradley  G., 
schoonmaker,  augustus 
Scott,  C.  S., 
Scudder,  Henry  J., 
Sears,  Philip  H., 
Seibert,  W.  N.,    . 
Selden,  John, 
Semmes,  Thomas  J., 
Skmple,  Henry  C, 
Seymour,  Edward  W., 
Shack,  Ferdinand, 
Sharp,  Georcje  M., 
Sharp,  Isaac  S.,    . 
Shattuck,  George  0., 
Shaw,  R.  K., 
SiiAw,  William  G., 
Sh KFFiELD,  William  P., 
SiiKPARD,  Elliott  F., 
Smkkman,  E.  B.,    . 

SlIITMAN,  J.  G., 
SmrrEN,  Josei'H, 
SiiiiiAs,  (ii:()R(;i:,  Jr., 
Sin K AS.  Oi.ivr.K  P., 


Jr., 


Burlington,  Vt. 
Upper  Marlboro,  Md. 
Chicago,  111. 
Baltimore,  Md. 
Charlotte8\ille,  Va. 
Providence,  R.  I. 
Norristown,  Pa. 
Ann  Arbor,  Mich. 
Buffalo,  N.  Y. 
Detroit,  Mich. 
Little  Rock,  Ark. 
Detroit,  Mich. 
Xew  Haven,  Comi. 
Boston,  Mass. 
New  York,  N.  Y. 
St.  Paul,  Minn. 
St.  Paul,  Minn. 
Philadelphia,  Pa. 
New  Bnmswick,  X.  J. 
Milwaukee,  Wis. 
Kingston,  N.  Y. 
Lexington,  Ky. 
New  York,  N.  Y. 
Boston,  Mafis. 
New  Bloomfield,  Pa- 
Washington,  D.  C. 
New  Orleans,  La. 
Montgomery,  Ala. 
Litchfield,  Conn. 
New  York,  N.  Y. 
Baltimore,  Md. 
Philadelphia,  Pa. 
Boston,  Mass. 
Marietta,,  O. 
Burlington,  Vt. 
Newport,  R.  I. 
New^  York,  N.  Y. 
Chicago,  HI. 
Belvidere,  N.  J. 
St.  Louis,  Mo. 
Pittsburg,  Pa. 
Dubuque,  la. 
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Shirley,  John  M., 
<8hoemaker,  L.  D., 
Shoemaker,  Murray  C, 

SiMONTON,  C.  H.,  . 

Sims,  W.  H., 
Slaymaker,  Amos, 
Small,  Albert,    . 
•Smalley,  B.  B., 
Smith,  Chauncey, 
Smith,  Luther  R., 
Smith,  Walter  George, 
Smyth E,  Augustine  T., 
^mmerville,  j.  b., 
^uthard,  Charles  B., 
Spaulding,  John, 
Spraoue,  E.  C,     . 
^PEiR,  Gilbert  M.,  Jr., 
■Stanley,  Clinton  W., 
Stanton,  Lewis  E., 
•Staples,  John  N,, 
Sterne,  Simon, 
Stetson,  Charles  P., 
Stevens,  Hiram  F., 
JStevenson,  John  W., 
JStewart,  John,    . 
Stewart,  W.  F.  Bay, 
Stickney,  Albert, 
.Stillwell,  L., 
-Stockbridge,  Henry, 
■Stockdale,  F.  S., 
Storey,  Moorfield, 
Storrow,  James  J., 
^TORRs,  Emery  A., 
Street,  Robert  G., 
Strout,  a.  a., 
Sturges,  E.  B., 
Sullivan,  Algernon  S., 
SwAYNE,  Wager, 
Swift,  M.  G.  B.,   . 
Tappan,  James  C, 
Taussig,  Jameh,    . 
Taylor,  John  D., 


Andover,  X.  H. 
Wilkesbarre,  Pa. 
Cincinnati,  0. 
Charleston,  S.  C. 
Columbus,  Miss. 
Lancaster,  Pa. 
Hagerstown,  ^Id. 
Burlin^on,  Vt. 
Boston,  Mass. 
Mount  Sterling,  Ala. 
Philadelphia,  Pa. 
Charleston,  S.  C. 
Wellsburg,  W.  Va. 
Boston,  Mass. 
Boston,  Mass. 
Buffalo,  N.  Y. 
New  York,  N.  Y. 
Manchester,  N.  H. 
Hartford,  Conn. 
Greensboro,  N.  C. 
New  York,  N.  Y. 
Bangor,  Me. 
St.  Paul,  Minn. 
Covington,  Ky. 
Chambersburg,  Pa. 
York,  Pa. 
New  York,  N.  Y. 
Osage  Mission,  Kan. 
Baltimore,  Md. 
Cuercj,  Tex. 
Boston,  Mass. 
Boston,  Mass. 
Chicago,  111. 
Galveston,  Tex. 
Portland,  Me. 
Scranton,  Pa. 
New  York,  N.  Y. 
New  York,  N.  Y. 
Fall  River,  Mass. 
Helena,  Ark. 
St.  I^mis,  Mo. 
New  York,  N.  Y. 
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Taylor,  John  W., 
Taylor,  R.  S., 
Teese,  Frederick  H., 
Thompson,  Seymour  D., 
Thornton,  R.  A., 
Thurber,  Henry  T., 
Thurston,  Benjamin  F., 
Thurston,  John  D., 
Thweatt,  p.  O.,    . 
Tillinghast,  James, 
Todd,  A.  J., 
Tompkins,  Henry  B., 
ToRREY,  Jay  L.,    . 
Totten,  Enoch,   . 

TOWNSEND,  WaSHIN(JT0N, 

TowNSEND,  William  K., 
Tr.\bue,  E.  F., 
Treadwell,  John  P., 
Troy,  D.  S., 
Trumbull,  Lyman, 
Tuck,  Somerville  P., 
Tucker,  J.  Randolph, 
tupper,  a.  p., 
Turner,  Edward  W., 
Tuthill,  Richard  S., 
Upson,  William  H., 
Usher,  Edward  Preston 
Vanderpoel,  a.  J., 
Vaxslycke,  Nicholas, 
Vaux,  Richard, 
Venable,  Richard  M., 
Vilas,  William  F., 
Vredenburgh,  James  B. 
Vroom,  Garret  D.  W., 
Waddell,  William  B., 
Waelder,  Jacob, 
Wagner,  Samuel, 
Wait,  Albert  S., 
Walker,  Charles  J., 
Walker,  Samuel  P., 
Walkee,  W.  H., 
Ward,  John  E., 


Newark,  N.  J. 
Fort  Wayne,  Ind. 
Newark,  N.  J. 
St.  Louis,  Mo. 
Lexington,  Ky. 
Detroit,  Mich. 
Providence,  R.  L 
Providei^ce,  R.  I. 
Helena,  Ark. 
Providence,  R.  I. 
New  York,  N.  Y. 
Atlanta,  Ga. 
St.  Louis,  Mo. 
Washington,  D.  C. 
West  Chester,  Pa. 
New  Haven,  Conn. 
Louisville,  Ky. 
Boston,  Mass. 
Montgomery,  Ala. 
Chicago,  HI. 
New  York,  N,  Y. 
Lexingtpn,  Va. 
Middlebury,  Vt 
Plattsburgh,  Mo. 
Chicago,  111. 
Akron,  0. 
Boston,  Mass. 
New  York,  N.  Y. 
Providence,  R.  L 
Philadelphia,  Pa. 
Baltimore,  Md. 
Madison,  Wis. 
Jersey  City,  N.  J. 
Trenton,  N.  J. 
West  Chester,  Pa. 
San  Antonio,  Tex. 
Philadelphia,  Pa. 
Newport,  N.  H. 
Detroit,  Mich. 
Memphis,  Tenn. 
Ludlow,  Vt. 
New  York,  N.  Y. 
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Warner,  Joseph  B., 
Watrous,  George  H., 
Waul,  T.  N., 
Weadock,  Thomas  A.  E., 
Weart,  Jacob, 
Webb,  Nathan,    . 
Webb,  William  B., 
Weeks,  William  R., 
Wegq,  David  S., 
Wells,  H.  H., 
Wells,  William  P., 
West,  Charles  N., 
West,  C.  S., 
West,  Mahlon  R., 
Wheeler,  Everett  P., 
Whitehouse,  Fred.  C, 
Whitfield,  F.  E., 
Whittaker,  Egbert, 
Whittle,  L.  N.,    . 
Willard,  Edward  N., 

WlLLCX)X,  W.  F., 

Williams,  Edward  Calvin, 
Williams,  Washington  B., 
Willie,  A.  H., 
Willis,  Benjamin  A., 

WiLLISTON,  W.  C, 
W^ILLSON,  A.  E.,     . 
WiLMER,  SkIPW^ITH, 
WiLMER,   W.   M., 

Wilson,  F.  A., 
Wilson,  John  R., 
Wilson,  Nathaniel, 
Wilson,  Thomas, 
Wilson,  William  C, 
Wilson,  William  R. 
Wiltbank,  William  W., 
Wing,  Joseph  A., 
Winkler,  Frederick  C, 
WiTHRow,  James  E., 
Wolverton,  Simon  P., 
Wood,  R.  H., 
Woodruff,  George  M., 


Boston,  Mass. 
New  Haven,  Conn. 
Galveston,  Tex. 
Bay  City,  Mich. 
Jersey  City,  N.  J. 
Portland,  Me. 
Washington,  D.  C. 
Newark,  N.  J. 
Milwaukee,  Wis. 
Washington,  D.  C. 
Detroit,  Mich. 
Savannah,  Ga. 
Austin,  Tex. 
Hartford,  Conn. 
New  York,  N.  Y. 
New  York,  N.  Y. 
Corinth,  Miss. 
Saugerties,  N.  Y. 
Macon,  Ga. 
Scranton,  Pa. 
Deep  River,  Conn. 
Baltimore,  Md. 
Jersey  City,  N.  J. 
Galveston,  Tex. 
New  York,  N.  Y. 
Redwing,  Minn. 
Louisville,  Ky. 
Baltimore,  Md. 
New  York,  N.  Y. 
Bangor,  Me. 
Indianapolis,  Ind. 
Washington,  D.  C. 
Winona,  Minn. 
Lafayette,  Ind. 
Elizabeth,  N.  J. 
Philadelphia,  Pa. 
Montpelier,  Vt. 
Milwaukee,  Wis. 
St.  Louis,  Mo. 
Sunbury,  Pa. 
Bolivar,  Tenn. 
Litchfield,  Conn. 


124 


AMERICAN  BAB  ASSOCIATIOX. 


Woodruff,  Robert  S.,    . 
Woodward,  Charles  F., 
Woodward,  Stanley,    . 
woolwortit,  j.  m.. 
Wright,  George  (t.. 
Young,  Edmond  S.. 
Young,  George  B., 
Young,  Hknry  K., 
ZeKtLER,  Charles  F., 


Trenton,  N.  J. 
Bangor,  Me. 
Wilkesbarre,  Pa. 
Omaha.  Neb. 
Des  Moines,  la. 
Dayton,  O. 
St.  Paul,  Minn. 
Charleston,  S.  C. 
Philadelphia,  Pa. 


MEMBERS-AUGUST,  1884-1885. 


ALABAMA. 


Bragg,  Walter  L., 
BuELL,  David,    . 
Clark,  Gaylord  B., 
Clopton,  David, 
Moore,  George  F., 
Semple,  Henry  C, 
Smith,  Luther  R., 
Troy,  D.  S., 


ARKANSAS. 


Benjamin,  M.  W., 
COHN,  M.  M., 

Du  Val,  Benjamin  T., 
Horner,  John  J., 
Moore,  John  M., 
Rose,  U.  M., 
Tappan,  James  C, 
Thweatt,  p.  O., 


CONNECTICUT. 


Baldwin,  Simeon  E., 
Brewster,  Lyman  D., 
Curtis,  Julius  B., 
Halsey,  Jeremiah, 
Hamersley,  William, 
Hyde,  Alvan  P., 
Kellogg,  Stephen  W., 
Kingsbury,  Frederick 
Lucas,  Solomon, 
Pardee,  Henry  E., 
Perry,  John  H., 
Phillips,  Gilbert  W., 
Platt,  Johnson  T., 
Russell,  Talcott  H., 


Jm 


Montgomery. 

Greenville. 

Mobile. 

Montgomery. 

Montgomery. 

Montgomery. 

Mount  Sterling. 

Montgomery. 


Little  Rock. 
Little  Rock. 
Fort  Smith. 
Helena. 
Little  Rock. 
Little  Rock. 
Helena. 
Helena. 


New  Haven. 

Danbury. 

Stamford. 

Norwich. 

Hartford. 

Hartford. 

Waterbury. 

Waterbury. 

Norwich. 

New  Haven. 

Southport. 

Putnam. 

New  Haven. 

New  Haven. 

ll2o) 
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CONNECTICUT— Ck)ntinue<L 

Seymour,  Edward  W., 
Stantox,  Lewis  E., 
TowNSEND,  William  K. 
Watrous,  George  H., 
West,  Mahlon  R., 
WiLix'ox,  W.  F., 
Woodruff,  George  M., 

DELAWARE. 

Bates,  George  H., 
Bayard,  Thomas  F., 
Gray,  George,    . 
Grubb,  Ignatius  C, 
HiGGixs,  Anthony, 

district:  of  Columbia. 

Appleby,  George  F., 
Asiiton,  J.  Hubley, 
Bond,  S.  R., 

Browning,  Frank  T.,    . 
CuppY,  F.  P., 
Darlin(}ton,  Joseph  J., 
Earle,  William  E., 
Elliqt,  Charles  A.,     . 
Garnett,  Henry  Wise,. 
Hamilton,  George  Earnest, 
Hanna,  John  F., 
Hoffman,  Charles  W., 
Johnston,  James  M., 
Johnston,  Sanders  W., 
Lancaster,  Charles  C, 
McCammon,  Joseph  K., 
Mku:)y,  William  A., 
Merrick,  Richard  T.,   . 
Morris,  M.  F.,    . 
MoRSK,  A.  Porter, 
MrupiiY,  D.  F.,   . 
Payne,  James  G., 
Kkevk,  Felix  A., 
fc^ELDEN,  John,. 
To'iTEN,  Enoch,  . 


Litchfield. 
Hartford. 
New  Haven. 
New  Haven. 
Hartford. 
Deep  River. 
Litchfield. 


Wilmington. 
Wilmington. 
Wilmington. 
Wilmington. 
Wilmington. 


Washington. 
Washington. 
Washington. 
Washington. 
AVashington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


lUSBfB£A& 
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DISTRICT  OF  COLUMBIA— Ck)ntinued. 

Webb,  William  B., 
Wells,  H.  H.,    . 
Wilson,  Nathaniel, 

FLORIDA. 

Cooper,  C.  P.,     • 
Cooper,  John  C, 
Jones,  Charles  W., 
Randall,  E.  M., 

GEORGIA. 

Adams,  Samuel  B., 
Anderson,  Clifford, 
Bacon,  Augustus  0., 
Barrow,  Pope,    . 
Black,  J.  C.  C,  . 
Charlton,  Walter  G. 
Chisholm,  Walter  S., 
Gumming,  Joseph  B., 
Cunningham,  Henry  C 
Du  BiGNON,  Fleming  G 
Fallioant,  Robert, 
Garrard,  William, 
Hammond,  N.  J., 
Hill,  Walter  B., 
Jackson,  Henry, 
Jones,  Charles  C,  Jr., 
Lawton,  Alexander  R 
Lyon,  R.  F., 

Mack  ALL,  William  W.,  Jr., 
Meldrim,  p.  W., 
Mercer,  George  A., 
Miller,  Frank  H., 
Owens,  George  W., 
Tompkins,  Henry  B., 
West,  Charles  N., 
Whittle,  L.  N., 

ILLINOIS. 

Ayer,  B.  F., 
Black,  J.  C, 


W^ashington. 
Washinprton. 
Washington. 


Jacksonville. 
Jacksonville. 
Pensacola. 
Jacksonville. 


Savannah. 

Macon. 

Macon. 

Athens. 

Augusta. 

Savannah. 

Savannah. 

Augusta. 

Savannah. 

Savannah. 

Savannah. 

Savannah. 

Atlanta. 

Macon. 

Atlanta. 

Augusta. 

Savannah. 

Macon. 

Savannah. 

Savannah. 

Savannah. 

Au<;usta. 

Savannah. 

Atlanta. 

Savannah. 

Macon. 


Chicago. 
Danville. 
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ILLINOIS— Continued. 

BoNNEY,  C.  C,      . 

CiLLOM,  Shelby  M., 
Davis,  David, 
Dext,  Thomas,    . 
Di'NHAM,  Charles, 
Edsall,  James  K., 
Edwards,  B.  S., 
Grcxss,  William  L., 
Hamilton,  John  M., 

KOERNER,   GrSTAVE, 

Mason,  Edward  G., 
Mi'CARTNEY,  James,. 

^loULTON,  S.  \V., 

Mi'RpHY,  Theodore  D., 
Orendorpf,  Alfred, 
Palmer,  John  M., 
RiGGs,  James  M., 
Roberts  R.  Biddle, 
Sherman,  E.  B., 
Storrs,  E.  a., 
Trimbvll,  Lyman, 

TlTHILL,    RkIIARI)   S., 


Chicago. 

Springfield. 

Bloomington. 

Chicago. 

Geneseo. 

Chicago. 

Springfield. 

Springfield. 

Springfield. 

Belleville. 

Chicago. 

Springfield. 

Shelbyville. 

Woodstock. 

Springfield. 

Springfield. 

Winchester. 

Chicago. 

Chica^so. 

Chicago. 

Chicago. 

Chicago. 


INDIANA. 


Aldrich,  Charles  H., 
Bakkr,  John  IL, 
Bi'TLER,  John  M., 
Davidson,  Thom.\8  F., 
Fairbanks.  Charles  W 

FiSlIBAt'K,  W.   P., 

(iKKsHAM,  Walter  Q., 
Hakhi.son,  Benjamin, 
Hkndricks,  a.  W., 
IIkndricks,  Thomas  A. 
HoKD,  Oscar  B., 
Mrn  HELL,  Joseph  A.  S. 
NEitr.KEK,  Lucas, 
Taylor,  R.  S.,      . 
WiisoN,  John  R., 
Wilson,  Willlvm  C, 


Fort  WavBe. 

Goehen. 

Indianapolis. 

Covington. 

Indianapolis.    . 

Indianapolis. 

Indianapolit^. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Goshen. 

Covington. 

Fort.  Wavne. 

Indianapolis. 

I^fevette. 


MEMBERS. 
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IOWA. 


Shiras,  Oliver  P., 
Wrk'.ht,  George  G., 

KANSAS. 

FEHiiiAX,  John  W., 
Stii.lwell,  Ij.,     . 

KENTUCKY. 

Breckexriimse,  Wm.  C.  P., 
Brown,  John  Mason, 
Bryan,  James  W., 
Brt'KNER,  B.  F., 
Davie,  George  M., 
Evans,  Walter, 
MA<'KEy,  William  H., 
Moore,  J.  Z., 
PiRTLE,  James  S., 
Preston,  William, 
Scott,  C.  S., 
Stevenson,  John  W., 
Thornton,  R.  A., 
Trahue,  E.  F.,     . 

WiLLHON,  A.  E., 

LOI'ISIANA. 

AcKLEN,  Joseph  IL, 
Bayne,  Thomas  L., 
Benedict,  W.  S., 
Blanc,  Samuel  P., 
Breaix,  G.  a.,    . 
Brice,  a.  (f., 
I)en^;re,  George, 
Farrar,  Eixjar  H., 
(tilmore,  Thomas, 
Howe,  W.  W.,     . 
Hint,  Carleton, 
Kennard,  John  H., 
Krvttsi'HNiti',  Ernest  B., 
Lazarvs,  H.  L.,  . 
Le<4ENI)RE,  James, 
McCaleb,  E.  Howard, 


Dubuque. 
Des  Moinas. 


EiiiiK)ria. 
Osage  Mission. 


Lexington. 

I>f)uisville. 

Covington. 

Lexington. 

Louisville. 

Louisville. 

Covington. 

Owensboro. 

Louisville. 

Lexington. 

Lexington. 

Covington. 

Lexington. 

Louisville. 

Louisville. 


Franklin. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  ( )rleaiLs. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 


I 
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LOUISI A  N  A—Continued. 

Merrick,  Edwin  T., 
Miller,  H.  C,    . 
Pardee,  Don  A., 

PCK'HE,  F.  P., 

Semmer,  Thomab  J., 

MAINE. 

Baker,  Orville  D. 
Cleaves,  Nathan, 
Gould,  A.  P., 
Haskell,  Thomas  H., 
Holmes,  George  F., 
LiBBY,  Charles  F., 
Stetson,  Charles  P., 
Strout,  a.  a., 
Webb,  Nathan, 
WiusoN,  F.  A.,    . 
Woodward,  Charlis  F 

MARYLAND. 

Albert,  Talbot  J., 
Alexander,  Julian  J., 
Beasten,  Charles,  Jr., 
Bonaparte,  Charles  J., 
Brown,  Sebastian, 
CowEN,  John  K., 
Cross,  E.  J.  D.,    . 
Fishkr,  William  A., 
GwiNN,  Charles  J.  M., 
Handy,  John  H., 
Hinkley,  Edw^ard  Otis 
JoNK«,  Isaac  D., 
Knoit,  a.  Leo,   . 
Latkobe,  John  H.  B., 
Marshall,  Charles, 
Mason,  John  T.  (John 
M(  Atkk,  John  L., 
McIntosh,  David  G., 
RoHKUTS,  Joseph  K.,  Jr 
KoHF.in'soN,  a.  IL, 
Sua  HP.  Gr.oH(;E  M., 


T.  Mason.  R.) 


New  Orleans. 
New  Orleana. 
New  Orleans. 
New  Orleans. 
New  Orleans. 


Augusta. 

Portland. 

Thomaston. 

Portland. 

Portland. 

Portland. 

Bangor. 

Portland. 

Portland. 

Bangor. 

Bangor. 


Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Hagerstown. 

Towsontown. 

Upper  Marlboro. 

Baltimore. 

Baltimore. 


BIBMBERS. 
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MARYLAND— Continued. 

Small,  Albert, 
Stockbridcje,  Henry,    . 
V enable,  Richard  M., 
Williams,  Edward  Calvin, 
Wilmer,  Skipwith, 

MASSACHUSETTS. 

Abbott,  J.  C, 
Allen,  Stillman  B., 
Baldwin,  G.  W., 
Bartlett,  Sidney, 
Bell,  C.  U., 
Be.n'nett,  Edmund  H., 
Bra  LEY,  Henry  K., 
Brooks,  Francis  A., 
Bullock,  A.  G., 
Chandler,  Alfred  D., 
Clifford,  Charles  W., 
Collins,  Patrick  A.,     . 
Crapo,  William  W., 
Curtis,  Benjamin  Bobbins, 
Davis,  John, 
Dickinson,  M.  F.,  Jr.,    . 
Endicott,  William  C, 
Fox,  William  H., 
French,  William  B.,    . 
Gaston,  William, 
Goodwin,  Frank, 
Hatheway,  Simon  W.,  . 
Hem  EN  WAY,  Alfred, 
Howe,  Archibald  M.,  . 
Hubbard,  Charles  Eustis, 
Hurd,  Francis  W., 
Jones,  Leonard  A., 
Ladd,  Nath.  W., 
Marshall,  Josjiua  N.,  . 
Merwin,  Elias,  . 
Monroe,  William  A.,   . 
Myers,  James  J., 
Pierce,  George  W., 
Powers,  Charlfjs  E., 


Hageretown. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 


Lowell. 

Boston. 

Boston. 

Boston. 

Lawrence. 

Taunton. 

Fall  River. 

Boston. 

AVorcester. 

Boston. 

New  Bedford. 

Boston. 

New  Bedford. 

Boston. 

Lowell. 

Boston. 

Salem. 

Taunton. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Bostx)n. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 
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MISSOURI— Continued. 


MuNFORp,  James  E., 

.    St.  Louis, 

Noble,  John  W., 

.    St.  Louis. 

Pratt,  Wallace, 

.    Kansas  City 

Rankin,  John  H., 

.    St,  Louis. 

Shippen,  Joseph, 

.    St.  Louis. 

Taussig,  James, 

.    St.  Louis. 

Thompson,  Seymour  D. 

,           .           .           .St.  Louis. 

ToRREY,  Jay  L.,  . 

St,  Louis. 

Turner,  Edward  W., 

Plattsburgh. 

WiTHROw,  James  E., 

.    St.  Louis. 

NEBRASKA. 

M ANDERSON,  ChARLES  F 

.,          .           .           .    Omaha. 

WOOLWORTH,  J.  M., 

.    Omaha. 

NEW  HAMPSHIRE. 

Atherton,  Henry  B., 

.    Nashua. 

Bingham,  Harry, 

.    Littleton. 

Burnham,  Henry  E.,    . 

.    Manchester 

Cross,  David,     . 

.    Manchester. 

Currier,  Frank  D. 

.    E.  Canaan. 

Fellows,  Joseph  W.,    . 

.    Manchester. 

Ladd,  William  S., 

.    liancaster. 

Marston,  Gilman, 

.    Exeter. 

Pike,  Austin  F., 

FrankHn. 

Shirley,  John  M., 

.    Andover. 

Stanley,  Clinton  VV., 

.    Manchester. 

Wait,  Albert  S., 

.    Newport 

NEW  JERSEY. 

Allen,  Robert,  Jr., 

.    Red  Bank. 

Beiujen,  Frank, 

.    Elizabeth. 

Borcherling,  Charles, 

.    Newark. 

Buchanan,  James, 

.    Trenton. 

Dickinson,  "6.  Mereditf 

r,                                 .    Trenton. 

Flemming,  James, 

.    Jersey  City- 

Garretson,  a.  Q., 

.    Jersey  City- 

GoHLE,  L.  Spkncer, 

.    Newark. 

Kkasbey,  Anthony  Q., 

.    Newark. 

Kkashey,  George  M.,    . 

.    Newark. 

M(  Caktkk,  Thomas  N.,  . 

.    Newark. 

WW  wlwl  KW^H^Ij 


135 


NEW  JERSEY— Continued. 

Parker,  Cortlandt, 
Parker,  R.  Wayne, 
Randolph,  Joseph  F., 
RicHEY,  Augustus  G., 

SCHENCK,   AbRAM  V., 

Shipman,  J.  G.,    . 
Taylor,  John  W., 
Teesb,  Frederick  H., 
Vredenburg,  James  B., 
Vroom,  Garret  D.  W., 
Weart,  Jacob,    . 
Weeks,  William  R., 
Williams,  W'ashington  B., 
Wilson,  Wm.  R., 
Woodruff,  Robert  S.,  . 

NEW  YORK. 

Baker,  Ashley  D.  L., 
Bellinger,  Lewis  H., 
Benedict,  Robert  D., 
Bristow,  Benjamin  H., 
Bruno,  Richard  M., 
Brush,  Charles  H., 
Bullard,  E.  F.,  . 
Burnett,  Henry  L., 
Butler,  Wm.  Allen, 
Butler,  Wm.  Allen,  Jr 
Cary,  Melbkrt  B., 
Chamberlain,  D.  H., 
Clark,  James  Oliver, 
Clark,  Thomas  Allen, 
Collier,  M.  Dwight, 

Oox,  o.  b.,  • 

Crowell,  Charles  E., 
Davison,  Charles  A., 
Dickson,  Herbert  E., 
Dillon,  John  F., 
Dorsheimer,  William, 
Dudley,  James  M., 
Eaton,  SjiERBrRNE  B., 
Emott,  Jame8,    . 


Newark. 

Newark. 

Jersey  City. 

Trenton. 

New  Brunswick. 

Belvidere. 

Newark. 

Newark. 

Jersey  City. 

Trenton. 

Jersey  City. 

Newark. 

Jersey  City. 

Elizabeth. 

Trenton. 


Gloversville. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Johnstown. 
New  York. 
New  York. 
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NEW  YORK-Continued. 

EVARTS,  WiLUAM   M., 

Field,  David  Dudley, 
Fox,  ArsTEX  G., 
French,  W.  B.,   . 
Glover,  John  H., 
Hale,  Matthew, 
Herman,  Henry  M., 
Hull,  Amos  G.,  . 
HuTi'HiNS,  Waldo, 
Isaac*,  M.  8., 
Jewett,  Hugh  J., 
Kern  AN,  Francis, 
Leeds,  Charles  C, 
Macfarland,  W.  W., 
Mathews,  Albert, 
MOAK,  N.  C, 
Myehs,  Nathaniel, 
Nash,  Stephen  P., 
Nelson,  Homer  A., 
NicoLL,  DeLancey, 
Olmstead,  Aaron  B., 
Parker,  Alton  B., 
Parker,  Am  as  a  J., 
Parker,  James,  . 
Patterson,  T.  Elliott, 
Peabody,  Charles  A., 
Phkliw,  Wm.  Walter, 
Porter,  John  K., 
Prime,  Ralph  E., 
Pryor,  RmjER  A., 
Rckjehs,  Sherman  S., 
RrssELL,  W.  H.  H., 
Schoonmaker,  Augustus,  Jr., 
ScuDDER,  Henry  J., 
Shack,  Ferdinand, 
Shkpaki),  Elliott  F., 
Si'KA(;rE,  K.  C,    . 
Si'KiH,  Gilbert  M.,  Jr., 
Stkkne,  Simon,     . 
Stick NKV,  Albert, 

SCM-IVAN,  AL(JKKN()N    S., 


New  York. 
New  York. 
New  York. 
Saratx>ga  Springs. 
New  York. 
Albanv. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York, 
rtica. 
New  York. 
New  York. 
New  York. 
Albanv. 
New^  York. 
New  York. 
Poughkeepeie. 
New  York. 
Saratoga  Springs. 
Kinp^on. 
Albany. 
New  York. 
Ilion. 
New  York. 
New  York. 
New  York. 
Yonkers, 
Br(K)klvii. 
Buffalo. 
New  York. 
Kingston. 
New  York. 
New  York. 
New  York. 
Buffalo. 
New  York. 
New  York. 
New  York. 
New  York. 


MBMBEBS. 
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NEW  YORK— Continued. 

SwAYNE,  Wager, 
Taylor,  John  D., 
Todd,  A.  J., 

Tuck,  Somerville  P.,    . 
Vanderpoel,  a.  J. 
Ward,  John  E., 
Wheeler,  Everett  P.,  . 
Whitehouse,  Frederick  C, 
Whittaker,  Egbert, 
Willis,  Benjamin  A.,    . 
WiLMER,  W.  N., 

NORTH  CAROLINA. 

Boyd,  James  E., 
Bridgers,  John  L.,  Jr., 
Keogh,  Thomas  B., 
Staples,  John  N., 


OHIO. 


Baker,  William, 

Baldwin,  Charles  C., 

Burke,  Stevenson, 

Cherrington,  Thomas, 

Colston,  Edward, 

Craighead,  S.,    . 

Daugherty,  M.  a., 

Davidson,  William  A., 

Ferguson,  E.  A., 

Force,  Manning  F., 

Granger,  M.  M., 

Green,  Edwin  P. 

Griswold,  Seneca  0., 

Groesbeck,  William  S 
'  f 

Gunckel,  Lewis  B., 
Hall,  John  J.,   . 
Harrison,  Richard  A., 
Haynes,  Daniel  A., 
Hoadley,  George, 
Hodge,  Noah,     . 
HouK,  George  W., 
Hunt,  Samuel  F., 


New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Saugerties. 
New  York. 
New  York. 


Greensboro. 
Tarboro. 
Greensboro. 
Greensboro. 


Toledo. 

Cleveland. 

Cleveland. 

Iron  ton. 

Cincinnati. 

Davton. 

Columbus. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Zanesville. 

Akron. 

Cleveland. 

Cincinnati. 

Dayton. 

Akron. 

Columbus. 

Davton. 

Cincinnati. 

Akron. 

Davton. 

Cincinnati. 
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OHIO— Continued. 

Johnson,  Edoab  M., 
Johnson,  William  W., 
Jordan,  Isaac  M., 
King,  Rufus, 
Logan,  Thomas  A., 
Mason,  James,    . 
Matthews,  Stanley, 
McHUlintock,  W.  T., 
moreis,  s.  w.,    . 
MuNGEK,  Warren, 
Neal,  Henry  S., 
Oviatt,  Edward, 
Page,  Henry  F., 
Ranney,  Henry  C, 
Ranney,  Rufub  p., 
Shaw,  R.  K., 
Shoemaker,  Murray  C 
Upson,  William  H., 
Young,  Edmond  S., 

OREGON. 

Deadv,  M.  p., 

PENKSYLVANIA. 

Armstrong,  Wm.  H., 
Arnold,  Michael, 
Atherton,  Thomas  H., 
Baer,  George  F., 
Baldwin,  Henry,  Jr.,    . 
Bausman,  J.  W.  B., 
BiDDLE,  George  W., 
BisiMiAM,  George  Tucker, 
Brki  K,  Charles  Du  Pont, 
Brkdin,  James,    . 
Bur N I) AGE,  A.  R., 
BcDD,  Henry,     . 
Ckawkord,  George  L., 
Dahi.ing,  Edward  P., 
Dahi.incj,  J.  Vaughan, 
Ki.LMAKKK,  Nathaniel, 
Fkanklix.  Thomas  E., 


Cincinnati. 

Ironton. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Cleveland. 

Cincinnati. 

Chillicothe. 

Ironton. 

Davton. 

m 

Ironton. 

Akron. 

Circleville. 

Cleveland. 

Cleveland. 

Marietta. 

Cincinnati. 

Akron. 

Davton. 


Portland, 


Williamsport 

Philadelphia. 

Wilkesbarre. 

Reading. 

Philadelphia. 

Lancaster. 

Philadelphia. 

Philadelphia 

Soranton. 

Butler. 

Wilkesbarre. 

Philadelphia. 

Philadelphia. 

Wilkesbarre. 

AVilkesbarre. 

Lancaster. 

Lancaster. 


MBMBBBS. 
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PENNSYLVANIA— Continued. 

Gilbert,  Lyman  D., 
Gross,  Joseph  P., 
Guthrie,  George  W., 
Handley,  John, 
Hay,  Malcolm, 
Hemphill,  Joseph, 
Heverin,  James  H., 
Huey,  Samuel  B., 
Kaercher,  George  R., 
Kaupfman,  a.  J., 
Kulp,  George  B., 
Lamberton,  C.  L.,  . 
Lister,  Charles  C, 
Little,  William  E., 
Livingston,  J.  B., 
MacVeagh,  Wayne, 
McClintock,  Andrew  T. 
Mercer,  George  G., 
Metzger,  Thomas  B., 
Miller,  N.  Du  Bois, 
Miti'Hell,  James  T., 
Monaghan,  Robert  E., 
North,  E.  D., 
North,  Hugh  M., 
outerbridge,  albert  a. 
Palmer,  Henry  W., 
Patterson,  C.  Stuart, 

PeNNYP ACKER,  ChARLES  H., 

Pennypacker,  Samuel  W., 
Perkins,  Samuel  C, 
•  Pettit,  Silas  W., 
Porter,  William  A., 
Price,  J.  Sergeant, 
pRicHARD,  Frank  P., 
Rawle,  Francis, 
Rawle,  Wm.  Henry, 
Reed,  Henry,     . 
Reynolds,  Samuel  H., 
RoBB,  Samuel,    . 
Rogers,  George  W., 
Sanders,  Dallas, 


Harrisburg. 

Philadelphia. 

Pittsburg. 

Scranton. 

Pittsburg. 

West  Chester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Columbia. 

Wilkesbarre. 

Wilket>barre. 

Philadelphia. 

Tunkhannock. 

Lancaster. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Allentown. 

Philadelphia. 

Philadelphia. 

West  Chester. 

Lancaster. 

Columbia. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

West  Chester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Lancaster. 

Philadelphia. 

Norristown. 

Philadelphia. 
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PENNSYLVANIA— C^ontinued. 

Seibert,  W.  N., 
Sharp,  Isaac  S., 
Shiras,  George,  Jr,, 
Shoemaker,  L.  D., 
Slaymaker,  Amos, 
Smith,  Walter  George 
Stewart,  John,  . 
Stewart,  W.  F.  Bay, 
Sturges,  E.  B.,    . 
TowNSEND,  Washington, 
Vaux,  Richard, 
Waddell,  William  B., 
Wagner,  Samuel, 
WiLLARD,  Edward  N., 
WiLTBANK,  William  W 
Wolverton,  Simon  P., 
Woodward,  Stanley, 
Zeigler,  Charles  F., 

RHODE  ISLAND. 

Baker,  Darius,  . 
Blodgett,  William  W., 
Bradley,  Charles, 
Bradley,  Charles  S., 
Colt,  Samuel  P., 
Colwell,  Francis, 
Dixon,  Nathan  F., 
Gorman,  Charles  E., 
Greene,  Arnold, 
Gregory,  John  P., 
Hart,  Charles,  . 
Lapiiam,  Benj.  N., 
Payne,  Abraham, 
Peckham,  Francis  B., 
Ripley,  James  M., 
Roelker,  William  G., 
Sheffield,  William  P 
Thif^ston,  Bknjamin  F 
Thurston,  John  D., 
Tillin(jhast,  James, 
Vanslycke,  Nicholas,' 


New^  Bloomfield. 

Philadelphia. 

Pittsburg. 

Wilkesbarre. 

Lancaster. 

Philadelphia. 

Chamberebuig. 

York. 

Scranton. 

West  Chester. 

Philadelphia. 

West  Chester, 

Philadelphia. 

Scranton. 
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ADDRESS 

OP 

CORTLANDT    PARKER, 

PRESIDENT  OF  THE  ASSOCIATION. 


To  help  to  make  the  nation  one  is  an  evident  result 
to  be  expected  from  the  complete  success  of  this  Asso- 
ciation, even  if  it  was  not  avowed  by  its  original  framers. 
The  Bar  have,  all  know,  most  the  to  do  with  suggesting, 
and_^dinarily_aL.very  large  share,  directly  or  indirectly, 
in  the  framing,  of  statute  law.  \  Familiar  communion 
among'them  tends  to  harmonize  opinions  and  action,  and 
do  away  with  those  variances,  if  not  conflict,  in  the  insti- 
tutions, legal  customs,  laws,  and  polity  of  the  different 
states,  which  so  powerfully  interfere  with  the  oneness  of 
the  whole  people.  And,  as  I  suppose,  with  direct  intent 
to  aid  in  this  most  desirable  result,  more  than  simply  to 
give  information  which  may  profit  us  as  practitioners,  was 
the  provision  of  our  Constitution  which  I  am  now  called 
upon  to  obey,  that  your  President,  at  each  yearly  meeting, 
shall  communicate  "  the  noteworthy  changes  in  statute  law, 
in  the  various  states  and  by  Congress,  which  have  occurred 
since  the  last  meeting." 

Climate,  early  settlement,  and  various  other  circumstances 
affecting  locality,  have  grouped  the  states  of  this  Union  in 
such  a  way  as  to  create  shades  of  difference,  not  in  the 
degree,  but  in  the  character,  of  their  civilization.     The 
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citizen  upon  the  Pacific  Coast  cannot  help  but  differ  some- 
what from  his  brother  in  the  far  East.  The  sons  of  New 
England  -are  not  the  same  in  habits  of  thought,  in  univers- 
ally held  opinion,  and  general  character,  with  those  who 
belong  to  the  middle  states,  and  they  are  even  farther  re- 
moved from  the  dwellers  in  the  far  South.  The  Southern 
Atlantic  states  contain  a  population  in  many  respects 
different  from  that  of  Texas,  Arkansas,  and  even  Missis- 
sippi, Tennessee,  and  Kentucky.  The  Western  man  who 
was  so  called  when  Ohio  was  still  a  Western  state,  is  ver)' 
different  in  his  individualities  from  all  that  I  have  men- 
tioned ;  and  as  you  approach  the  Rocky  Mountains  and 
the  Pacific,  the  character  of  the  general  Western  man 
changes,  the  boundaries  of  each  state  seeming  to  have 
something  to  do  with  creating  diversity  of  thought  and  of 
mental  and  moral  being  among  our  citizens.  There  seems 
to  be  something  in  mere  boundary  everywhere,  which  makes 
men  on  either  side  differ  from  each  other.  This  is  especially 
perceptible  in  the  Old  World,  and  very  remarkably  in  Great 
Britain.  How  different  the  Scotchman,  Irishman,  Welsh- 
man, and  Englishman  !  And  yet  they  live  largely  under 
the  very  same  laws,  and  have  but  the  one  Parliament.  Much 
more  remarkable  is  the  difference,  apparently  created  merely 
by  shire  or  county  lines,  in  England  itself,  so  that  there 
are  found  there  over  twenty  dialects — dialects  such  that  it 
is  difficult  for  the  residents  in  one  county  to  be  understood 
in  another,  though  all  professing  to  speak  the  English 
tongue. 

We  in  America  have  no  differences  so  strongly  marked 
as  those  we  find  still  existing  in  the  two  small  islands 
forming  Great  Britain ;  but  there  are  differences,  neverthe- 
less, between  the  inhabitants  of  different  sections.  Hence, 
in  performing  the  task  allotted  to  me,  I  shall  not  mention 
the  states  alphabetically,  nor  according  to  seniority  of  settle- 
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ment,  but  shall  note  their  statutory  changes  according  to 
the  grand  geographical  divisions  existing  by  common  con- 
sent. We  have  Eastern,  Middle,  Southern,  and  Western 
states.     I  shall  remark  upon  them  in  this  order. 

An  advancing  public  sentiment,  tiring  of  the  too  often 
rec^urrence_.of  Jogislative  machinery,  has  very  nuich  light- 
eneclthe  labors  of  your  present  President,  while  the  slow- 
ness of  printers,  and  other  causes,  have  nevertheless  made 
his  task  quite  sufficiently  hard.  There  are  now  no  less  than 
twenty  states  whose  legislatures  IfoTd^^aniy  "biennial  sessions. 
Such  is  the  case  in  Maine,  Vermont,  New  Hampshire, 
among  the  Eastern  states;  in  Delaware  and  Pennsylvania, 
among  the  Middle ;  in  Illinois,  Michigan,  Wisconsin,  Mis- 
souri, Nebraska,  Colorado,  Minnesota,  Oregon,  Nevada, 
among  the  Western ;  in  Tennessee,  West  Virginia,  North 
Carolina,  Alabama,  Florida,  Louisiana,  and  Arkansas,  among 
the  Southern  and  Southwestern.  From  none  of  these,  ex- 
cept Pennsylvania,  have  I  any  report  at  tliis  time  to  make. 
The  Louisiana  Legislature  is  now,  or  lately  was,  in  session  ; 
too  lately,  however,  to  afford  any  report.  In  Maine,  an 
adjourned  session  has  been  busy  passing  into  laws  a  re- 
vision of  their  general  law  made  by  a  designated  commis- 
sioner. 

Biennial  sessions  of  legislatures  seem  exceedingly  popular 
among  the  members  of  this  Association,  and,  it  is  supposed, 
the  Bar  generally.  The  member  of  the  General  Council  for 
one  state  writes  that  its  Legislature  "  convenes  only  in 
biennial  session,  and  that  since  the  last  meeting  of  the 
Association,  the  state  has  been  mercifully  spared  from  any 
change  in  the  existing  law,  as  well  as  from  the  enactment 
of  any  new  statutes."  Others  express  the  same  feeling, 
though  with  less  pious  unction.  Nor  can  one  help  sym- 
pathizing with  it,  and  hoping  that  one  day  all  of  the  thirty- 
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eight  commonwealths  now  existing  in  our  wide  domain 
may  rest,  at  least  one  winter  or  two,  from  "noteworthy 
statutory  changes."  The  idea  of  yearly  legislative  session 
came  to  us,  doubtless,  from  our  Motherland.  There  it  had 
its  origin  in  just  apprehension  of  executive  power.  The 
Parliament  was  annual,  because  it  was  the  assemblv  of  the 
people  coming  to  assert  their  rights,  and  unwilling  to  trust 
the  crown  with  more  than  yearly  supplies.  Through  the 
Parliament,  the  people  sj)oke  to  rulers  not  of  their  making, 
whose  interests  were,  or  might  be,  in  opposition  to  their 
own.  In  this  country,  certainly  in  our  state  governments, 
there  is  not  the  slightest  danger  of  executive  oppression. 
The  executive  is  as  much,  or  more,  the  creation  of  the 
people  than  are  any  other  officers.  Annual  legislatures 
are  both  unnecessary  and  a  nuisance.  Perhaps  it  may  be 
said  that  because  plainly  unnecessary,  they  must  be  a 
nuisance;  for  an  inferior  law,  thoroughly  understood,  is 
oftener  better  than  a  better  one  which  has  to  be  learned,, 
construed,  and  applied. 

Beginning  with  the  most  noiliheastern  of  the  states  of  the 
Union,  I  repeat,  that  an  adjourned,  not  a  regular,  session  of 
the  Legislature  of  Maine  was  held  last  August  for  the  pur- 
pose of  acting  upon  the  report  of  a  commissioner  for  the 
revision  of  the  entire  body  of  the  state  statutes.  The 
revised  statutes  were  enacted  to  "  take  effect  and  become  law 
on  the  first  day  of  January,  one  thousand  eight  hundred 
and  eighty-four."  This  revision,  I  use  the  language  of  a 
member  of  the  Association  in  a  volunteer  report,  made  at 
the  suggestion  of  our  esteemed  and  watchful  Secretary, 
for  which  both  have  mv  thanks,  was  made  under  a  resolu- 
tion  of  March  Stli,  LSSl,  making  it  the  duty  of  the  commis- 
sioner, Hon.  Charles  B.  Goddard,  to  revise,  collate,  arrange,. 
and  consolidate  all  the  general  and  public  laws  now   in. 
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force,  and  such  as  shall  be  enacted  at  the  present  session  of 
the  Legislature,  preserving  unchanged  the  order  and  ar- 
rangement of  the  present  revised  code,  and  retaining  the 
phraseology  tliereof,  except  so  far  as  it  may  be  necessary  to 
vary  it,  by  incorporating  existing  laws  therewith. 

This  revision,  it  will  be  seen,  absolutely  negatives  the 
existence  thereby  of  any  noteworthy  changes  in  the  statute 
law  of  Maine,  and  any  mention  of  it  might  therefore  have 
rightly  been  omitted  from  this  address.  But  in  such 
revisions  every  lawyer  takes  the  greatest  interest.  Of  codes, 
the  practitioner  is  ap)t  to  be  afraid.  Even  such  a  revision, 
which  authorizes  verbal  alteration,  however  guarded,  gives 
him  a  slight  shiver  in  view  of  possibilities.  It  is  a  comfort 
to  learn  that  the  work  has  apparently  been  performed  care- 
fully and  skilfully,  and  it  is  confidently  hoped  that  it  will 
not  be  found  to  give  occasion  for  doubt  or  uncertiiinty  in  its 
practical  application. 

In  New  Hampshire  and  Vermont,  as  already  stated, 
there  has  been  no  legislative  session  since  1882. 

In  Connecticut,  I  find  the  following  noticeable  acts : 

The  75th  meridian  west  of  Greenwich  is  made  the  stand- 
ard of  time  for  this  state. 

The  late  reguhition  by  railroad  companies  fixing  a 
standard  of  time  through  their  routes,  is  one  which  ought  to 
be  followed  by  legislatures,  so  as  to  be  made  general  as 
nearly  as  possible  throughout  the  Union. 

The  location  of  public  reservoirs  of  water,  and  cemeteries, 
within  half  a  mile  of  each  other,  is  forbidden  unless  by  per- 
mission of  the  superior  court  of  the  county.  Forsaken  cem- 
eteries may  by  another  law  be  put  under  the  charge  of  the 
selectmen  of  the  town. 

In  the  trial  of  any  capital  case,  or  case  involving  im- 
prisonment for  life,  the  court  may,  in  its  discretion,  keep  the 
jury  together  during  trial. 
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This,  we  believe,  is  a  return,  in  Connecticut,  to  the  rule  of 
the  common  law. 

The  blank  indorsement  of  a  promissory  note,  whether 
or  not  negotiable,  by  a  person  neither  its  maker  or  payee, 
before  or  after  the  indorsement  of  such  note  by  the  payee, 
shall  hereafter  import  the  contract  of  an  ordinary  indorse- 
ment of  negotiable  paper,  as  between  such  indorser  and  the 
payee,  or  subsequent  holders  of  such  paper. 

This  settles  by  statute  a  point  long  mooted  in  the  courts, 
and  does  awaj^  with  much  dangerous  parol  evidence. 

There  is  a  valuable  act  in  relation  to  the  registration  of 
birtlis,  marriages,  and  deaths — a  subject  much  neglected,  yet 
of  very  great  public  and  private  importance,  in  the  detection 
and  prevention  of  crime,  as  also  civilly. 

Another  act  authorizes  official  court  stenographers  and 
regulates  their  duties. 

It  may  be  observed  that  while  advisable,  as  far  as  it  goes, 
this  act  omits  some  things  in  which  the  system  it  adopts 
might  be  improved.  Court  stenography  should  give  testi- 
mony, if  possible,  not  by  question  and  answer,  but  in  narra- 
tive form,  except  where  the  report  of  the  question  is  desired 
at  the  moment  by  either  party.  As  at  present  generally 
adopted,  stenographic  testimony  is  prolix  and  fatiguing. 
And  then  it  should  be  the  rule  evervwhere,  as  it  is  now  in 
some  states,  that  an  advocate,  when  examining  a  witness, 
should  stand.  Elsewise,  the  system  abbreviates  the  proceed- 
ino:s  verv  little. 

One  provision  of  this  act,  that  "  during  the  trial  of  a  case 
witnesses  shall  not  be  interrupted  except  for  the  purpose  of 
havinu:  noti^s  of  their  testimony  taken  by  the  stenographer," 
if  enforced,  will  be  apt  to  burden  the  case  with  immaterial 
or  unlawful  testimony,  for  no  one's  benefit,  that  I  can  sec, 
except  tlie  stenograi)her. 

With  the  notice  of  one  other  act  we  leave  the  good  state 
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of  Connecticut.  It  relates  to  the  subject  of  perpetuities,  and 
provides  that  "  no  estate  in  fee  simple,  fee  tail,  or  any  life 
estate,  shall  be  given  by  deed  or  will  to  any  persons,  but 
such  as  are  at  the  time  of  the  deliverv  of  such  deed,  or  the 
death  of  the  testator,  in  being,  or  to  their  immediate  issue 
or  descendants ;  and  every  estate  given  in  fee  tail  shall  be 
an  absolute  estate  in  fee  simple  to  the  issue  of  the  first  donee 
in  tail." 

The  protection,  by  the  state,  of  unprotected  children,  seems 
an  established  doctrine  in  Connecticut  as  well  as  in  other 
st^ites  in  New  England.  An  act  of  April,  1884,  provides 
that  children  under  sixteen  shall  not  be  retained  in  alms- 
houses if  temporary  homes  have  been  obtained  for  them ; 
and  no  child  under  sixteen  shall  be  committed  as  vicious, 
truant,  or  incorrigible,  to  any  jail,  almshouse,  or  workhouse. 
Such  go  either  to  industrial  schools  or  to  temporary  homes — 
institutions  supported  by  public  tax  in  each  county. 

It  is  impossible  not  to  admire  the  object  of  this  legislation. 
Its  practical  merits  require  more  information  than  we  have 
been  able  to  attain. 

The  laws  of  Connecticut  cover  409  printed  pages.  The 
session  lasted  about  three  months.  The  result  would  seem 
to  be  hardly  an  ecojiomical  achievement,  and  certainly  does 
not  afford  an  argument  against  biennial  sessions.  There  is 
a  constitutional  amendment  before  the  people,  not  for  bien- 
nial sessions,  but  onlv  for  biennial  elections. 

Rhode  Island  has  had  two  sessions  of  her  legislature 
during  the  present  year — one  in  January,  the  other  in  May. 
We  note  the  following  acts  : 

One,  an  amendment  to  tlie  law  for  the  suppression  of 
intemperance,  forbidding  any  action  for  the  value  of  liquor 
drunk  upon  the  seller's  premises;  another  forbidding  license 
to  any  person  within  four  hundred  feet  of  any  public  school. 
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These,  are  feeble  efforts  indeed,  but  in  a  right  direction. 
Another  act  makes  it  the  duty  of  school  committees  to  make 
provision  for  the  instruction  of  the  pupils  in  all  public 
schools  "  in  physiology  and  hygiene,  with  special  reference 
to  the  effect  of  alcoholic  stimulants  and  narcotics  on  the 
human  system."  The  protection  of  abandoned  or  ill-treated 
children,  or  children  trained  to  evil  conduct,  is  a  topic 
favored  in  this  bill. 

The  courts  of  probate  are  given  jurisdiction  to  inquire  in 
such  cases,  and  to  assign  the  custody  of  such  children  under 
the  age  of  seventeen,  to  the  Rhode  Island  Society  for  the 
Prevention  of  Cruelty  to  Children,  who  are  authorized  to 
assign  them  to  be  kept  and  cared  for  by  certain  benevolent 
societies  named  in  the  act.  Interest  in  such  friendless 
creatures  would  i^eem  to  be  an  almost  crowning  advance  of 
civilization.  That  the  state  is  in  earnest  on  this  subject 
appears  from  a  later  act,  which  enacts  that  the  State  Board 
of  Education  shall  constitute  the  Board  of  Control  of  a  State 
Home  and  School  for  Dependent  and  Neglected  Children, 
which  the  statute  proceeds  to  establish  and  regulate.  '*It 
is  declared  to  be  the  object  of  this  act "  we  quote  its  words, 
"  to  provide  for  neglected  and  dependent  children,  not  rec- 
ognized as  vicious  or  criminal,  such  influences  as  will  lead 
toward  an  honest,  intelligent,  and  self-supporting  manhood 
and  womanhood,  the  State,  so  far  as  possible,  holding  to 
them  the  i)arental  relation,"  and  $15,000  was  appropriated 
to  buy  a  suitable  location  for  the  State  Home  and  School. 

*^An  ounce  of  prevention  is  worth  a  pound  of  cure," 
therefore  is  '^ education  the  cheap  defense  of  nations" — and 
therefore  is  this  scheme  most  praiseworthy.  Who  Can  tell 
how  many  neulected  and  dependent  children — children 
entirely  abandoned  or  treated  with  gross  and  habitual 
crueltv  bv  T)areJits  or  other  custodians,  or  habituallv  suf- 
ferinii:  for  food  or  clothing  through  their  neglect,  or  com- 
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pelled  by  wicked  parents  or  custodians  to  lie,  steal,  or 
otherwise  impose  on  mankind — how  many  such  children, 
in  aft^r  life,  throng  our  gaols,  or  dangle  on  the  gallows  ? 

Another  good  act  associates  medical  examiners  with 
coroners,  and  regulates  the  conduct,  of  both.  Another  en- 
ables town  councils  to  prohibit  burials  in  thickly  populated 
districts. 

I  think  I  have  mentioned  every  act  of  importance  passed 
at  these  two  sessions.  Is  not  such  legislation,  good  as  it 
may  be,  very  costly  ?  I  mean  not  merely  pecuniarily,  but 
in  view  of  the  insecurity  and  excitement  with  which  legis- 
lative sessions  are  accompanied. 

A  careful  search  through  the  three  hundred  pages  of  the 
laws  and  resolves  passed  by  the  legislature  of  Massachusetts 
during  its  session  of  1884,  discovers  scarcely  any  statutes 
of  a  public  nature  worthy  being  stated  to  this  Association. 
There  is  an  act  which  seeks  to  introduce  Civil  Service  Re- 
form in  relation  to  the  appointment  of  state  and  municipal 
officers.  There'  are  likewise  two  acts  in  relation  to  children 
— that  is,  minors  under  eighteen — one,  forbidding  the  ex- 
action from  them  of  more  than  sixty  hours  of  labor  per 
week  in  any  mercantile  establishment;  another  punishing 
fathers  for  unreasonable  neglect  in  providing  for  them ;  and 
attention  may  well  be  given  to  the  act,  almost  the  first  of 
the  session,  raaking  appropriations  for  sundry  charitable 
expenses,  showing  that  the  state  contributes  nearly  half  a 
million  per  annum  for  such  purposes  as  the  demands  of  a 
State  Board  of  Health,  Lunacy,  and  Charity,  including  the 
needs  of  in-door  poor,  and  out-door  poor,  for  state  paupers 
in  the  lunatic  hospitals  and  asylums  of  the  commonwealth  ; 
for  state  paupers  in  the  state  almshouse,  indigent  and  ne- 
glected children,  infant  asylums  for  the  support  of  infants 
having  no  known  settlement  in  the  commonwealth,  outside 
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foundlings,  Indian  state  paupers,  and  special  pupils  in  the 
Massachusetts  School  for  the  Feeble,  and  for  the  inspection 
of  milk,  food,  and  drugs. 

I  accept  this  absence  of  all  noteworthy  changes  in  her 
Statutes  Law  as  evidence  of  its  general  perfection  in  that 
ancient  and  honorable  commonwealth  of  Massachusetts;  a 
commonwealth  in  which  the  civilization  of  New  England  is 
intensitied:  a  civilization  as  nearly  approaching  theoretical 
perfection,  let  me  add,  as  exists  upon  this  globe.  It  may  be 
tinctured,  as  some  think,  with  self-complacency,  but  it  is 
self-cam  J  )lacency  not  without  extenuation,  if  not  justification. 
-.^Stabilitv,  satisfaction  with  the  law  as  it  stands,  and  a  desire 
to  improve  their  future  by  making  the  state  the  guardian  of 
unprotected  youth,  are  the  apparent  characteristics  of  the 
legislation  of  New  England. 

We  turn  to  the  next  southern  division  of  the  Union,  the 
Middle  States. 

The  session  of  the  New  York  Legislature  for  1884,  began 
on  the  first  dav  of  Januarv,  and  onlv  closed  on  the  sixteenth 
of  Mav.  Its  Governor  has  been  detained  at  Albanv  to  a  late 
(late  c(msi(lering  various  acts  which  his  signature  might 
make  laws.  New  York,  the  state  combining,  we  supj>ose,  a 
greater  variety  of  interests  than  any  other,  and  whos^e  laws 
have  IxH'ii  most  generally  copied,  I  think,  by  sister  states, 
has  passed  many  public  acts,  most  of  them  purely  of  local 
character,  but  some,  interesting  generally. 

Out;  of  the  earliest  acts  of  the  session  created  a  commission 
to  examine  into  and  report  upon  the  practical  operation  of 
the  contract  svstcm  for  the  emplovment  of  convicts  in  state 
prisons.  This  commission  was  to  continue  till  March  1, 
]SS  1.  A  few  (lays  after,  whether  in  consequence  of  a  report 
1  cannot  sav,  another  act  forbade  anv  new  contracts  to  be 
made.      Slie    has   established   as   standard    time    the  Toth 
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meridian  of  longitude  west  from  Greenwich,  by  which  all 
courts  and  public  oflSces,  and  all  legal  and  official  proceed- 
ings, shall  be  hereafter  regulated. 

An  act  in  relation  to  trusts,  provides,  that  wherever  a  sale 
convevance  or  other  act  of  trustees  is  in  contravention  of  a 
trust  expressed  in  the  instrument  creating  the  estate,  it  shall 
be  void ;  but  the  Supreme  Court  are  given  authority  to  con- 
fer power  to  mortgage,  when  necessary  to  preserve  or  im- 
prove the  estate. 

An  amendment  of  the  penal  code  declares  that  a  child  of 
seven  and  under  twelve  years  is  presumed  incapable  of 
crime,  but  the  presumption  may  be  removed  by  proof.  It  also 
severally  defines  and  punishes  abduction — makes  keepers  of 
concert  saloons  and  the  like  guilty  of  misdemeanor  if  they 
admit  in,  or  permit  in  them  "  any  child  actually  or  ap- 
parently under  sixteen,  unless  accompanied  by  its  parent 
or  guardian  " — declares  children  under  sixteen  who  beg,  or 
gather  or  pick  rags,  or  collect  cigar  stumps,  bones,  or  refuse 
from  markets,  or  wlio  have  no  home,  or  are  in  a  state  of 
want  or  suffering,  or  who  are  destitute  of  the  means  of  sup- 
port being  an  orphan,  or  living,  or  having  lived  with  a 
parent  or  guardian  who  has  been  sentenced  for  crime — or . 
who  frequent,  or  are  in  the  company  of  reputed  thieves  or 
prostitutes,  or  in  houses  of  such  ill  character,  or  where 
liquor,  wine,  or  ale  is  sold — or  are  found  playing  any  game 
of  chance  or  skill  in  or  near  such  places,  to  be  vagrants,  and 
authorizes  their  commitment  to  charitable  or  reformatory 
institutions.  It  likewise  makes  criminal  the  employment  of 
children  actually  or  apparently  under  sixteen,  or  the  putting 
out  to  such  employment,  as  rope  or  wire  walker,  gynmast, 
or  acrobat,  or  in  begging,  peddling,  or  singing,  or  playing 
instruments,-  or  in  anv  indecent  or  inmioral  exhibition  or 
practice,  or  any  dangerous  to  a  child's  life,  limb,  health,  or 
morals.     It  also  prohibits  as  criminal,  the  making,  selling. 


158  AMERICAN  BAR  ASSOCIATION. 

or  giving  away,  the  weapons  known  as  sling-shot,  billy,  sand- 
club,  or  metal  knucklas,  or,  without  consent  of  a  magistrate, 
giving  or  selling  any  pistol  or  other  firearm,  to  any  person 
under  eighteen.  It  also  makes  attempting,  or  having  with 
intent,  to  use  the  enumerated  weapons,  or  a  dagger,  dirk,  or 
dangerous  knife,  a  crime. 

An  amendment  of  the  code  of  criminal  proceedings  allows 
the  compromise  of  any  misdemeanor  for  which  the  persons 
injured  have  a  civil  action,  except  it  was  committed  by  or 
upon  an  olticer  of  justice  while  in  execution  of  his  oflSce,  or 
riotously,  or  with  intent  io  commit  a  felony.  An  act,  let  me 
say,  which  seems  very  dangerous. 

The  practice  in  reviewing  criminal  matters,  has  been 
changed  by  this  legislature.  Writs  of  error  and  certiorari  in 
criminal  actions  and  proceedings,  and  special  proceedings  of 
a  criminal  nature,  as  they  have  heretofore  existed,  are 
abolished:  and  hereafter,  the  only  mode  of  reviewing  a 
judgment  or  order  in  such  cases,  is  by  appeal. 

The  scope  of  forgery  is  greatly  enlarged  by  another 
amendment  to  the  Penal  Code.  It  declares  that  a  person, 
who,  either  being  an  employe,  falsifies,  or  unla^^^ully  and 
•  corruptly  alters,  erases,  obliterates,  or  destroys  any  accounts, 
book  of  accounts,  record,  or  other  writing  belonging  to,  or  to 
the  business  of,  his  employer,  whether  corporate  or  in- 
dividual, or  who,  with  intent  to  defraud,  shall  falsely  make, 
or  aid  iri  the  making  or  counterfeiting  any  letter,  telegram, 
report,  or  other  written  communication,  paper,  or  instru- 
ment, by  which  any  other  person  shall  be  injured  in  his 
good  name,  standing,  position,  or  general  reputation,  or  who 
shall  alter  or  connive  at  altering  any  such  false  writing  or 
telci^rain,  by  the  altering  of  which  the  sentiments,  oj^iriions, 
conduct,  character,  prospects,  interests,  or  rights  of  another 
])erson  sliall  be  misrepresented  or  otherwise  injuriously 
atl'cctcd,  is  guilty  of  forgery  in  the  third  degree. 
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Another  amendment  makes  trading  in  obscene  literature    , 
or  pictures,  or  making  or  exhibiting  them,  a  misdemeanor.  J 

An  act  in  relation  to  the  rights  and  liabilities  of  mHrrieST^ 
women  provides,  that  a  married  woman  may  contract  to  the 
same  extent,  with  like  effect,  and  in  the  same  form  as  if  un- 
married, and  she  and  her  separate  estate  shall  be  liable 
thereon,  whether  such  contract  relates  to  her  separate  busi- 
ness or  estate  or  otherwise — and  in  no  case  shall  a  charge 
upon  her  separate  estate  be  necessary — but  the  act  shall  not 
aflTect  or  apply  to  any  contract  that  shall  be  made  between 
husband  and  wife.  -  ^ 

This  law  would  seem  to  demolish  the  last  vestige  of  the  \ 
old  common  law  respecting  husband  and  wife — ^baron  and 
feme,  feme  sole  and  feme  covert  pass  oflf  into  the  land  of 
quaint  and  obsolete  tradition.  Whether  the  institution 
called  "home"  is  not  to  go  too,  there  being  no  longer  any 
"baron,"  and  the  "feme"  being  so  much  of  a  business 
partner,  is  perhaps  one  of  the  questions  of  the  future. 

BuT  "verily  we  are  the  people,  and  wisdom  will  die  with 
us!" 

There  is  an  admirable  act  (chap.  439)  "  for  the  better  pro- 
tection of  life  and  property  upon  the  railroads  of  this  state," 
entitled  an  "  act  to  promote  the  safer  and  better  management 
of  steam  railroads,"  requiring  safety  switches,  warning 
signals  at  ever}"  bridge  crossing  tracks,  so  as  to  protect  em- 
ployes ;  flagmen  or  gates  wherever  directed  by  the  Supreme 
or  County  Court ;  automatic  couplers ;  the  stoppage  of  loco- 
motives, whose  tracks  cross  each  other,  before  proceeding ; 
automatic  air  .brakes  or  other  form  of  safety  power  brakes  ; 
and  that  all  passenger  cars  shall  carry  an  axe,  sledge- 
hammer, crow-bar,  and  hand-saw.  And  there  is  an  addi- 
tional section  requiring  baggage-masters  or  other  persons 
whose  duty  it  is  to  handle  and  remove  baggage,  to  do  so 
carefully,  providing,  that  if  they  wilfully  or  recklessly  injure 
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or  destroy  any  trunk,  valise,  box,  bag,  package,  or  parcel, 
while  loading,  unloading,  transporting,  delivering,  or  storing 
the  same,  or  if  any  railroad  company  shall  knowingly  keep 
in  its  employment  any  such  wilful  or  reckless  fellow,  there 
shall  be  a  penalty  of  $50,  one-half  to  be  paid  to  the  com- 
plainant. Blessings  on  the  projector  of  this  law.  There  is 
hope  for  the  traveler  yet! 

One  more  act  deserves  especial  notice.  It  provides  that 
all  telegraph,  telei)honic,  and  electric  light  wires  and  cables, 
used  in  any  incorporated  city  in  the  state  having  a  popula- 
tion of  500,000  or  over,  shall  hereafter  be  placed  under  the 
surface  of  the  streets,  lanes,  and  avenues  of  said  city;  that 
every  corporation  or  person  owning  or  controlling  such 
wires  and  cables,  including  what  is  known  as  telegraph  poles, 
and  other  appurtenances  thereto,  shall,  before  November  1, 
LSS5,  have  the  same  removed  from  the  surface  of  such  city; 
and  if  they  do  not,  the  local  governments  are  bidden  to  do 
it  for  them.  It  further  forbids  any  city  to  grant  any  exclusive 
j)rivilege  or  franchise  under  the  act. 

\'erily  this  is  a  step  in  advance !  The  forest  of  ugly  [>oles, 
and  the  network  of  innumerable  wires,  which  meet  us  at 
every  turn,  are  to  disappear !  Well  done !  New  York  I  Now 
go  a  little  further.  Make  the  law  applicable  everywhere, 
and  not  only  to  cities  having  five  hundred  thousand  people. 
Let  it  be  the  law  of  the  whole  state — ^let  it  be  followed 
throughout  the  Union — and  by-and-by  let  us  hope  to  see 
another  law  also  everywdiere  oj^erative,  which  shall  forbid 
any  railroad  crossing  a  street,  or  ordinary  travel-road,  upon 
th(*  level,  and  so  rid  us  of  that  great  nuisance  under  which 
the  whole  land  oroans.  The  broken  limbs  and  the  lives 
annually  sacrificed  through  this  c^use,  are  dreadfully  numer- 
ous. Wliv  has  not  the  time  come  for  this  blood  to  en'  from 
the  uround,  and  prrsuade  us  to  adopt  what  all  Europe  has 
iVoni  the  beginning  established  as  the  rule! 
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The  New  Jersey  Legislature  began  its  session  January  8th, 
and  it  ended,  to  tlie  gratification  of  all  concerned,  about 
April  loth.  It  is  hard  to  say  whether  any  of  its  acts  are 
"noteworthy,"  beyond  the  limits  of  the  state  itself.  I  men- 
tion such  as  seem  most  so.  An  act  was  passed  providing 
that  the  receipt  in  writing  for  money  paid  to  any  executor, 
administrator  with  the  will  annexed,  or  trustee  in  the  ex- 
ercise of  a  trust  or  power,  shall  be  a  full  discharge,  and  that 
the  payer  shall  not  need  to  see  to  the  application  of  the 
j)ayments  made. 

Another,  abolished  and  made  penal  the  contracting  for  the 
labor  of  inmates  of  the  state  prison. 

The  effect  of  this  "change"  will  not  soon  be  seen,  as  exist- 
ing contracts  have  yet  some  time  to  run.  But  whether  it  be 
financially,  or  otherwise  expedient,  is  a  matter  of  some  doubt. 
Prison  discipline  requires  labor.  Sentences  impose  hard 
labor,  which  is  the  legal  synonym  for  incarceration  in  the 
state  prison.  How  well  the  state  itself  can  manage  as  a 
manufacturing  and  mercantile  corporation,  remains  to  be 
seen. 

A  later  act  directs  how  the  inmates  of  state  prisons  are 
to  be  employed.  They  are  to  be  "employed,  as  ftir  as  prac- 
ticable, in  the  judgment  of  managers,  at  work  upon  goods 
used  in  such  institutions  as  are  under  state  control,  and  all 
prisoners  or  persons  not  employed  for  said  purpose  shall  be 
employed  on  what  is  commqnly  known  tis  the  'piece-price 
plan,'  as  the  managing  authorities  of  such  prison  may  be 
able  to  arrange  for  with  parties  desiring  such  labor,  or  they 
shall  be  employed  under  what  is  known  as  the '  public  account 
system. ' "  How  "  arranging  with  parties  desiring  such  labor  " 
is  to  be  distinguished  from  contracting  for  labor,  will  be  for 
some  learned  judge  some  day  to  find  out. 

Another  act  regulates  lettings  in  ca.ses  where  no  definite 
term  is  fixed,  and  the  rent  is  payable  monthly.     I  hardly 
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think  it  can  be  thought  to  have  been  skilfully  drawn.  It 
provides  that  "in  any  letting  where  no  term  is  agreed  upon, 
and  the  rent  is  payable  monthly,  so  long  as  the  tenant  pays 
the  rent  as  agreed,  it  shall  be  unlawful  for  the  landlord  to 
disi)<)sses3  the  tenant,  before  the  first  day  of  April  succeeding 
the  commencement  of  such  letting,  without  giving  the  tenant 
three  months  notice  in  writing  to  quit ;  provided,  however, 
that  in  case  such  tenant  shall  be  so  disorderly  as  to  destroy 
the  [)eace  and  quiet  of  the  other  tenants  living  in  said  house, 
or  the  neighborhood,  or  shall  wilfully  destroy,  damage,  or  in- 
jure the  premises,  or  shall  constantly  violate  tlie  said  land- 
lord's rules  and  regulations  governing  said  premises,  in  any 
such  case  the  said  landlord  may  pursue  any  of  the  remedies 
now  provided  by  law  for  the  removal  or  punishment  of  said 
tenant,  this  law  to  the  contrary  notwithstanding." 

This  statute  has  not  vet  come  before  the  courts.  When  it 
does,  the  mciining  of  the  proviso  may  be  a  question.  When 
is  a  tenant  so  disorderly  as  to  destroy  the  peace  and  quiet  of 
his  co-tenants  or  the  neighborhood?  And  what  is  the 
neighborhood?  And  when  does  a  tenant  "  constantly  violate 
the  landlord's  rules  and  regulations"?  But  we  suppose  the 
answer  to  all  this  will  be  the  same  so  delightfully  frequent, 
"All  that  is  for  the  jury!" 

The  rights  of  woman  were  enlarged  by  another  of  New 
Jersey's  laws  at  the  last  session.  She  was  made  by  it  eligible 
to  be  a  Commissioner  of  Deeds  for  New  Jersey,  resident  in 
another  state.  And  it  has  been  stilted  that  at  least  one 
woman  has  since  been  appointed. 

The  rock  wears  away  under  successive  waves.  But  why 
cannot  woman,  and  the  self-asserting  friends  of  her  rights. 
see,  that  to  her,  nature  has  given  an  influence,  through 
which  she  wields  a  j)Ower  far  greater  than  any  which  can 
crow  out  of  li'Uiil  authoritv — an  influence  which  diminishes 
just  in  proportion  as  the  sex  acquires  legal  power.     And,  as 
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to  this  particular  case,  what  was  the  necessity  for  extending 
to  her  tlie  sublime  duty  of  taking  the  acknowledgement  of  a 
deed  ?  Perhaps  a  more  praiseworthy  effort  to  ameliorate  the 
condition  of  the  sex  is  another  enactment,  to  wit:  that 
female  emploj'^es  in  any  manufacturing,  mechanical,  or  mer- 
cantile establishment  in  the  state,  shall  be  provided  with 
suitable  seats,  and  permitted  to  use  them  when  possible. 
This,  under  a  penalty  of  twenty -five  dollars  for  any  violation 
of  the  rule. 

There  was  rather  a  large  i)roportion,  of  unmarried  gentle- 
men of  the  Bar,  I  believe,  in  New  Jersey's  last  legislature. 
But  this  is  not  a  bad  law.  I  wish,  though,  that  somehow, 
it  might  be  unnecessary.  It  has  alreadj-  seemed  to  me  de- 
plorable that  women  should  be  employed  in  factories.  Yet 
it  is,  perhaps,  among  the  necessities  of  advanced  civilization. 

An  act  supplementary  to  that  respecting  idiots  and 
lunatics  seems  to  be  taken  from  the  Lunacj^  Kegulation  Act, 
If)  &  17  Victoria,  c.  70,  s.  123,  (which  itself,  I  suppose,  was 
mainly  declaratory)  making  continuing  lunacy  a  ground  for 
a  disvsolution  of  partnership  by  decree  in  chancery. 

The  chief  achievement  of  the  last  legislature  of  New  Jersey 
was  the  change  of  the  law  regulating  the  taxation  of  corpora- 
tions, and  especially  of  railroad  corporations. 

It  is  not,  perhaps,  generally  known,  that  among  the 
earliest  railroads  in  the  country,  were  some  of  those  in  New 
Jersey.  They  were  experiments,  and  their  promoters  entered 
upon  their  construction  with  fear  and  trembling.  The  citi- 
zens of  the  state  were  j)roi)ortionately  anxious  for  their 
success,  and  were  yet  desirous  that  they  should  properly  con- 
tribute to  the  state  support.  The  first  of  these  corporations 
was  that  for  building  the  Cam'den  and  Amboy  Railroad,  and 
for  the  reasons  given,  it*^  charter  contained  a  provision,  that 
it  should  pay  to  the  state  an  annual  tax  equal  to  ten  cents 
upon  each  passenger,  and  fifteen  cents  upon   each   ton  of 
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freight  which  it  carried,  and  that  no  other  tax  or  impojjt 
should  be  levied  uj>on  the  company. 

And  the  charter  further  provided  that  if  the  state  should 
authorize  any  competing  road  between  the  two  cities  of  New 
York  and  Phihulelphia,  beginning  and  terminating  within 
three  miles  of  the  termini  authorized  for  this  railroad,  then 
this  tax  upon  its  business  should  cease.  This  ten  cent  im- 
post was  afterward  restricted  to  through  passengers,  instead 
of  being  payable  for  every  one  carried  upon  the  road  any- 
where. The  company  purchased  this  change  by  giving  to 
the  state  one  thousand  shares  of  the  capital  stock,  equal,  at 
par,  to  fifty  thousand  dollars.  Subsequently,  but  early  in 
the  year  1S8"2,  another  thousand  shares  of  stock  were  given 
to  the  state,  who,  in  consideration  thereof,  covenanted  that  it 
should  not  be  lawful,  during  the  chailer,  to  construct  any 
railroad  for  transportiition  betw^een  New  York  and  Philadel- 
phia, without  the  consent  of  this  company.  This  act,  how- 
ever, reserved  a  riglit  to  charter  a  road  between  the  Hudson 
and  the  Karitan,  and  this  the  New  Jersev  Railroad  and  Canal 
Company  was  chartered  to  build,  paying  one-half  of  one  per 
cent,  on  its  capital  stock,  originally  3750,000,  in  lieu  of  all 
taxes  and  a-^^sessmonta.  But  it  wae  provided  that  if  any  rail- 
road was  thereafter  built  intersecting  this,  so  as  to  make  a  con- 
tinuous line  to  Philadelphia,  the  company  carr}'ing  through 
pa.ssengei*s  by  it,  should  pay  eight  cents  each  passenger,  and 
tAvelve  cents  vnvh  ton  of  freight.  Such  a  road  was  afterwards 
built  under  the  auspices  of  the  Camden  and  Amboy.  So 
one  route  paid  ten  cents  each  through  passenger  and  fifteen 
cents  each  ton  of  freigiit,  the  other  eight  cents  and  twelve 
cents  n^spoctively.  By  a  subsequent  act  these  transit  duties 
were  (Mjualized. 

In  1S()0,  these  transit  duties,  as  they  were  called,  were 
abolisjied,  and  the  companies  thereafter  paid  one-half  of  one 
j)cr  cent.  nj>()n  the  cost  of  all  their  works  and  property  not 
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otlierwise  taxed.  This  provision  netted  to  the  state  a  very 
considerable  income..  But  the  municipalities  through 
which  the  railroads  passed  complained  bitterly,  because 
nothing  was  paid  to  them,  apparently  forgetful  or  careless  of 
the  fact  that  the  payment,  by  increasing  the  revenue  of  the 
state,  diminished  to  them  as  well  as  to  all  the  state,  the 
quota  due  for  state  support.  I  stop  here  to  say,  that  the 
transit  duties  of  ten  cents  a  passenger,  and  twelve  or  fifteen 
cents  a  ton  for  freight,  cover  all  that  was  levied.  It  was  a 
simple  income  tax — the  fairest  sort  of  tax  ever  imposed.  It 
has  been  popularly  believed  that  the  state  derived  one  dollar 
from  each  passenger,  and,  I  believe,  a  proportional  amount 
upon  freight;  but  this  is  incorrect.  No  more  was  ever 
levied  than  is  stated.  This  immunity  from  other  taxation 
was  especially  distasteful  to  the  municipalities  whose  terri- 
tory comprised  the  termini  of  these  roads.  It  was  not  con- 
fined to  these  corporations.  Other  great  companies  had 
their  termini  opposite  New  York.  Some  of  them  paid  the 
same  or  a  similar  tax  to  the  state  in  lieu  of  all  other  taxa- 
tion. Such  corporations  as  had  no  such  immunity,  soon 
complained  that  they  suffered  for  the  sin  or  the  good  fortune 
of  their  fellows  through  unequal  or  undue  taxation.  The 
subject  took  strong  hold  of  the  popular  mind ;  and  in  1873, 
a  law  was  passed  which  it  was  intended  should  be  embraced 
by  all  railroad  companies,  by  which  it  was  provided  gene- 
rally, that  they  should  pay  one-half  of  one  per  cent.,  or  any 
other  tax  already  imposed  on  them  by  law,  upon  the  cost  of 
the  roads,  their  equipments,  and  appendages,  as  a  state  tax ; 
and  one  per  cent,  upon  the  value  of  all  other  property  they 
owned,  excluding  their  right  of  way,  and  not  to  exceed  ten 
acres  for  terminal  facilities,  for  the  benefit  of  the  township ; 
this  value  not  to  be  found  by  township  oliieers,  whose 
interest  leaned  to  high  valuations,  and  which  were  beyond 

that  adopted  for  property  generally,  but  by  a  commissioner 
11 
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to  be  appointed  by,  and  responsible  to,  the  state.  This  act 
was  changed  three  years  afterwards  (in  1870,)  by  laying  the 
tax,  not  upon  the  cost,  but  upon  the  true  value  of  the  roads, 
tlieir  equipments,  and  appendages,  meaning  by  that  w^ord, 
all  real  estate  used  in  anywise  as  part  of  the  plant ;  this  true 
value  to  be  found  by  commissioners,  subject  to  an  apf)eal  to 
a  judge  of  the  Supreme  Court.  Otherwise  the  act  of  1873 
remained. 

Gradually  the  operation  of  this  law  renewed  public  ex- 
citement. The  taxes  upon  property  in  these  municipalities 
held  bv  citizens  and  the  rate  of  taxation  increased.  One 
party  laid  this  to  extravagance,  waste,  corruption,  and  to  the 
accumulation  of  tax  arrears.  The  other  attributed  it  to  the 
abstraction  of  so  much  valuable  property ^  from  municipal 
valuation  and  taxation.  The  political  parties  both  made 
the  increase  of  taxation  upon'  corporations  a  part  of  their 
platforms ;  so  when  the  legislature  met,  every  member  was 
more  or  less  desirous  to  comply  with  this  popular  outcry. 

Different  plans  were  suggested.  One  proposed  that  the 
property  of  the  railroad  company,  plant  and  all,  should  be 
assessed  where  it  had  its  situs,  by  the  municipal  assessors,, 
aceordine:  to.  the  valuations  thev  should  make,  and  the 
rate  the  municipal  legislatures  should  establish.  The  com- 
panies and  their  advocates,  on  the  other  hand,  dwelt  upon 
the  impossibility,  the  impolicy,  and  the  injustice  of  such  a 
course.  Thev  ur<?ed  that  land  taken  for  a  railroad  lost  its 
value  for  agriculture  or  for  building  improvement,  and  that 
no  township  assessor  could  possibly  make  a  proper  valuation 
of  tlie  eni])ankment  or  excavation  as  it  might  be,  with  its 
rails  and  tics,  whose  real  worth  consisted  in  its  being  part  of 
a  gn^at  whole  adapted  to  one  only  purpose.  They  urged  the 
temptation  to  partiality,  held  out  to  assessors,  and  the  im- 
j)()ssil)ility  of  ap[)cal,  or  of  getting  justice  if  appeal  was  taken. 
The  whole  subject  of  railroad  taxation  as  practiced  through- 
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out  the  country  was  carefully  discussed  before  legislative 
committees,  and  afterwards  debated  upon  the  floor.  The 
result  was  an  amendatory  act,  the  language  of  which  is 
scarcely  clear  enough  to  forbid  doubt  as  to  judicial  con- 
struction, but  which  in  principle  adheres  to  the  system  of 
taxation  heretofore  followed.  A  board  of  state  assessors 
values  every  railroad  plant.  A  tax  of  half  of  one  per  cent, 
is  paid  upon  that  to  and  for  the  state.  Upon  so  much  of  the 
plant  as  lies  within  any  municipality,  exclusive  of  the  rail- 
road proper,  one  hundred  feet  wide,  and  of  depot  buildings 
used  for  passengers  connected  therewith,  and  upon  any  real 
estate  not  forming  part  of  such  plant,  a  tax  is  imposed  ac- 
cording to  the  rate  fixed  by  such  municipality,  but  such  tax 
shall  not  exceed  one  per  cent,  upon  the  valuation  made  of 
such  property  constituting  the  plant.  Outside  property  is 
taxed  according  to  local  rates  and  valuation. 

The  Board  of  Assessors  consists  of  four  members — not 
more  than  two  to  be  members  of  the  same  political  party — 
(a  description,  by  the  way,  which  is  hardly  within  the  limit 
of  what  is  legally  determinable — for  in  what  consists  mem- 
bership of  a  political  party?  And  then,  suppose  there  are 
many  political  parties ;  a  contingency  not  very  impossible). 
The  Governor  appoints  with  the  consent  of  the  Senate. 
None  of  them  can  be  "  interested  in  any  railroad  and  canal 
company,"  we  quote  the  rather  loose  words  of  the  act, — 
during  his  term  of  office.  Three  must  unite  in  any  valua- 
tion or  other  official  action.  How  this  scheme  will  work,  is 
a  question  for  the  future.  I  have  thought  it  worth  descrip- 
tion because  of  the  general  interest  in  railroad  taxation.  It 
is  of  the  last  importance  that  there  should  be  an  identity  in 
the  mode  of  such  taxation  everywhere.  For  the  plant  of  a 
railroad  is  a  unit,  and  yet  some  if  not  most  of  our  great  rail- 
roads pass  through  several  states. 

Valuation  of  the  plant  necessarily  includes  a  valuation  of 
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the  franchise,  and  how  are  these  states  to  apportion  their 
rights  in  that  ?  Again  the  equipment  of  a  railroad  is  always 
very  costly  and  valuable.  Shall  all  of  it  pay  a  tax  in  even" 
state  through  which  the  road  runs?  And  what  valuation 
is  to  be  put  upon  right  of  wa)%  the  occupation  for  which 
ruins  every  strip  of  land  taken,  for  all  ordinary  purposes? 
Are  the  inunicipajities  to  assess,  and  worse,  how  are  they  to 
collect  their  taxes  ?  Shall  they  break  up  a  railroad  line  by 
sale  of  the  iron,  the  ties,  or  the  right  of  way,  in  a  particular 
taxing  district  ?  Again,  what  of  the  bonds, — mortgage,  and 
income, — due  by  almost  every  railroad  company  ?  Shall  the 
plant  be  tiixed  at  its  valuation,  without  regard  to  its  incum- 
brances? And  if  not,  or  whether  or  not,  how  are  munici- 
palities to  gauge  their  special  rights  in  a  gross  sum  realized 
by  taxation  ? 

The  new  Board  of  Assessors  established  bv  New  Jersey 
are  to  apportion  to  each  municipality  through  which  its 
railroads  run,  how  much  each  is  to  receive.  I  do  not  think 
their  task  is  an  enviably  easy  one. 

I  quote  from  an  interesting  and  valuable  rei>ort  made  to 
the  Miu^sachusetts  Legislature  in  1880  some  obsen'ations 
upon  this  difficult  and  important  subject.  "  On  examining 
the  state  systems  in  present  use  in  this  countrj",  it  will  at  once 
be  observed  that  thev  are  much  more  varied  than  would 
naturally  be  supposed,  or  perhai)s  than  would  have  been 
thought  possible.  Generally,  it  may  be  said,  there  is  no 
one  principle  running  through  the  various  systems,  and 
further,  that  there  is  no  method  of  taxation  possible  to  be 
devised  which  is  not  at  this  time  applied  to  railroad  property 
in  sonic  part  of  tliis  country.  So  far  as  those  now  well  rec- 
ognized ]nin(ij)les,  wliich  should  be  at  the  basis  of  all  systems 
of  taxation,  iwc  concerned,  they  would  as  a  rule  seem  to  have 
been  utterly  iunored.  In  two  adjoining  states,  for  instance, 
witli  roads  belonging  to  one  company,  operative  in  both. 
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will  be  found  on  one  side  of  the  line  a  system,  simple,  direct, 
equitable,  imposing  a  moderate  and!  fixed  burden  from  which 
there  is  no  escape;  while  on  the  other  side  of  the  line  will 
be  met  a  system  which  can  be  said  to  be  based  on  nothing 
more  reliable  than  arbitrary  guess-work.  In  certain  states, 
the  railroads"  are  apparently  looked  upon  as  a  species  of 
windfall,  from  which  everything  which  can  be  exacted  in 
the  way  of  taxation  is  so  much  pure  gain.  In  other  states 
they  escape  with  very  slight  and  sadly  disproportionate 
burdens.  The  franchise  tax,  the  gross  arid  net  earnings 
tax,  the  personal  property  tax,  the  realty  tax,  are  all  met 
with  indiscriminately.  Applied  sometimes  by  local  boards, 
sometimes  by  boards  of  state  equalization,  but  almost  in- 
variably in  utter  disregard  of  any  principle,  a  more  striking 
and  in  some  respects  discouraging  example  of  general  con- 
fusion as  regards  an  important  matter  of  fiscal  legislation, 
could  hardly  be  imagined."  I  cannot  help  expressing  my 
individual  preference  for  the  method  of  railroad  taxation 
recommended  by  this  Massachusetts  committee :  a  per- 
centage upon  gross  receipts,  the  state  to  take  to  herself  so 
much  of  the  amount  realized  as  is  deemed  right,  and  to 
divide  the  remainder  among  the  municipalities  upon  the 
line,  according  to  the  number  of  miles  within  their  bound- 
aries ;  real  estate  not  part  of  the  plant  to  be  assessed 
locally ;    real  estate  forming  part  of  the  plant,  not. 

A  little  act,  apparently ,  premonitory,  perhaps  experi- 
mental, provides  that  "whenever  any  wire  or  cable  used 
for  any  telegraph,  telephone,  electric  light  or  other  wire 
or  cable  for  electric  purposes,  is  or  shall  be  attached  to, 
or  does  or  shall  extend  upon  or  over  any  building  or  land, 
no  lap.se  of  time  whatsoever  shall  raise  a  presumption  or 
justify  a  proscription  of  any  perpetual  right  to  such  attach- 
ment or  extension." 


r  - 
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New  Jersey  has  passed  another  act,  richly  worth  notice, 
but  of  no  great  length.  Improvident  or  unpaid  workmen 
have  been  tempted  to  sell  their  claims  for  wages,  sometimes 
even  ahead  of  their  being  earned ;  and  sharpers  have  been 
greedy  to  buy  them,  almost  always  at  oppressive  discount. 
This  practice  has  become  very  rife,  especially  among  em- 
ployes of  railroad  companies,  which  are  sometimes  unhappily 
quite  irregular  in  their  payments.  To  protect  this  highly 
deserving  class,  the  act  alluded  to  has  become  a  law.  It 
declares  that .  it  shall  not  be  lawful  for  any  person  to  pur- 
chase or  have  assigned  to  him  any  wages  due  or  to  become 
due  for  any  price  less  than  their  amount,  except  upon  dis- 
count at  legal  interest ;  and  it  punishes  the  breach  of  the 
law,  on  conviction,  with  a  severe  fine.  This  act  tends  to 
save  the   workman  from  himself. 

An  act  authorizing  one  member  of  a  dissolved  firm  to 
make  a  separate  compromise  with  its  creditors,  without  the 
release  to  him  discharging  his  co-partner,  seems  to  be  a 
noteworthy  change. 

There  is  a  statute  among  the  new  session  laws  of  this 
state  entitled,  "An  act  to  regulate  the  holding  of  and  to 
prevent  fraud  in  the  primary  elections  of  the  several  politi- 
cal parties  in  cities  of  the  state  of  New  Jersey."  It  provides 
that  officers  of  primary  elections  shall  take  an  oath  for 
faithful  performance  of  their  duties,  in  accordance  with  the 
laws  of  the  state  and  of  the  United  States,  and  m  accord- 
ance witli  the  rules  and  regulations  of  his  party;  and  it 
makes  disobedience  to  these  rules,  the  rejection,,  knowingly, 
of  the  vote  of  any  person  entitled  to  vote  under  these  rules, 
or  the  reception,  knowingly,  of  the  vote  of  any  person  not 
C[ualifie(l,  and  any  wilful  fraud  in  the  election,  or  mis- 
demeanor, punishable  by  fine  and  imprisonment. 

A\'ith  great  deference  to  the  honorable  the  Legislature  of 
my  native  state,  I  must  think  that  they  have  opened  a  new 
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field  for  legislation,*  and  passed  a  law  which  the  courts  will 
hardly  sustain.  To  send  a  man  to  prison  for  disobeying 
rules  which  certainly  have  not  the  force  of  law,  and  cannot 
have  it,  will  be  a  new  thing  indeed.  There  are  some 
-entities  which  the  law  has  never  recognized,  and  which  it 
seems  impossible  that  they  ever  should  recognize,  and  one, 
if  not  the  chief  of  them,  is  party.  If  this  act  stands,  why 
not  make  it  a  legal  crime  to  break  the  rules  of  a  religious 
denomination,  or  of  the  Masonic  Order,  or  the  Order  of 
Odd  Fellows,  or  the  by-laws  of  any  corporation,  or  the  like? 
In  fact,  such  an  act  would  be  more  reasonable,  since  if  there 
be  anything  which  the  law,  as  such,  ignores,  or  concerning 
which  it  at  least  maintains  a  state  of  unconsciousness,  it  is 
the  political  parties  which  control  the  Republic. 

New  York,  as  we  have  seen,  interdicts  telegraph  and  other 
poles.  New  Jersey,  by  a  •  special  act  subsequent  to  that 
already  noticed,  permits  the  use  of  highways  for  them,  but 
requires  that  it  be  with  the  consent  of  owners  of  the  soil. 
In  the  same  act,  underground  wires  are  permitted,  without 
requiring  that  consent.  The  owners  of  property  contiguous, 
by  New  Jersey  law,  own  to  the  middle  of  all  highways.  It 
would  seem  as  if  law  makers  had  been  slightly  oblivious  of 
individual  right. 

An  act  of  New  Jersev  authorizes  Citv  Councils  by  ordi- 
nance  to  establish  the  depth  and  mode  of  construction  of 
foundation  walls,  in  order  to  the  protection  of  adjacent 
owners.  Again,  it  would  seem  risking  the  invading  private 
right,  for  must  not  every  case  differ  where  adjacency  needs 
protection  ? 

The  statute  of  the  United  Stiites  for  the  enforcement  of  the 
civil  rights  of  people  of  color,  and  which,  in  certain  respects, 
was  declared  void  by  the  Supreme  Court  because  beyond  the 

*  I  learn  that  Pennsylvania  ha.s  a  similar  law  some  two  years  old.    I 
have  not  heard  that  it  haH  been  enforced. 
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provision  of  tlie  Federal  Constitution,  has  been  substantially 

* 

reproduced  in  New  Jersey,  which  has  enacted,  "  that  all  per- 
sons within  her  jurisdiction  shall  be  entitled  to  the  full  and 
equal  enjoyment  of  the  accommodations,  advantages,  faciH- 
ties,  and  privileges  of  inns,  public  conveyances  on  land  or 
!  water,  theatres,  and  other  places  of  pubUc  amusement ;  sub- 
j  jeet  only  to  the  conditions  and  limitations  established  by 
i  law,  and  applicable  alike  to  citizens  of  every  race  and  color, 
regardless   of  any  previous  condition  of  servitude."    The 
example  thus  set  should  be  everywhere  followed — such  civil 
rights  depend  not  upon  federal  but  state  authority.     It  may 
be  that  this  law  is  simply  declaratory ;  but  the  declaration 
is  good  policy. 

I  do  not  know  that  it  is  to  the  credit  of  New  Jersev.  I  do 
not  myself  think  that  it  is,  but  it  is  the  fact,  that  more 
"  noteworthy  "  new  laws  have  come  from  her  last  legislature 
than  from  any  one  of  her  sister  states.  It  does  not  in  my 
judgment,  afford  an  argument,  either,  against  biennial  leg- 
islative sessions. 

But  is  not  the  groan  of  Solomon,  "of  the  making  of 
books  there  is  no  end,"  a  mistranslation?  Did  he  not 
really  say  "  of  the  making  of  laws  there  is  no  end?"  There 
is  one  recommendation  of  the  legislation  of  New  Jersey;  it 
covers  little  printed  space,  at  least  compared  with  former 
experience.  State  of  railroads  and  corporations  as  it  is,  its 
session  laws  of  1873  made  a  book  of  1600  pages;  those  of 
1874  another  of  1300;  of  1875  over  1000;  then  came  into 
oi)eration  a  constitutional  amendment  providing  that  *'  the 
leii^islature  shall  pass  no  special  act  conferring  corporate 
powers,  but  shall  pass  general  laws  under  which  corpora- 
tions may  be  organized,  and  corporate  powers  of  every 
nature  obtained,"  since  which  their  volumes  rarely  exceed 
300  pa^es.  But  a  more  valuable  effect  is  that  "lobbyism"  is 
greatly  diniinisliod,  and  so  is  corruption;  diminished,  I  say, 
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for  unfortunately,  it  is  not  dead.  Nor  as  long  as  human 
nature  remains  what  it  is,  can  we,  I  suppose,  look  for  its 
entire  extirpation. 

The  first  act  I  have  marked  as  **  noteworthy  "  in  the  recent 
statutes  of  Pennsylvania,  is  identical  in  language  with  that 
noticed  from  New  Jersey,  forbidding  lapse  of  time  to  raise 
any  presumption  of  right  in  those  .who  stretch  telegraph  or 
electric  wires  over  other  people's  land ;  indication  this,  that 
this  class  of  trespass  exists  everywhere.  Act  No.  16  has  at 
least  a  worthy  olqect.  It  is  entitled  "an  act  to  authorize  the 
creation,  and  to  provide  for  the  regulation  of  voluntary 
tribunals  to  adjust  disputes  between  employers  and  em-, 
ployed,  in  the  iron,  steel,  glass,  textile  fabrics,  and  coal 
trades."  Its  preamble  tells  the  story.  It  reads  thus: — 
"  Whereas,  differences  arise  between  persons  engaged  in  the 
iron,  steel,  glass,  textile  fabrics,  and  coal  trades  in  this  state, 
and  strikes  and  lock-outs  result  therefrom,  which  paralyze 
these  important  industries,  bring  great  loss  upon  both  em- 
ployer and  employed,  and  seem  to  find  their  only  solution 
in  force,  which  does  not  accord  with  the  teachings  of 
humanity  and  the  true  policy  of  our  laws,  and  whereas 
voluntary  tribunals,  mutually  chosen,  with  equality  of  rep- 
resentation and  of  rights,  and  a  frank  discussion  therein,  by 
the  persons  interested,  of  the  business  questions  involved,  are 
the  plain  paths  to  mutual  concession  and  cessation  of  strife, 
and  the  choice  of  an  umpire  by  the  parties  themselves,  to 
whose  arbitrament  the  matters  in  dispute  are  to  be  sub- 
mitted for  final  decision,  if  they  shall  fail  to  agree,  is  in 
accord  with  the  practice  and  policy  of  this  commonwealth." 
The  statute  then  goes  on  to  provide  Avith  the  greatest  care 
for  the  constitution  of  such  tribunals,  and  for  their  pro- 
cedure. The  Bar  is  excluded,  the  umpire  is  sovereign,  and 
the  court  enforces  his  judgment. 
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No  one  can  help  wishing  this  scheme  every  success.  It 
may  tend  to  mitigate,  if  it  cannot  be  expected  to  destroy, 
that  strife  between  labor  and  capital  which  is  looming  up 
as  the  great  cloud  upon  our  future. /Our  country  presents 
to  view,  on  the  one  side,  the  most  colossal  and  speedily 
acquired  wealth ;  on  the  other,  but  too  often,  the  most 
hideous  and  sickening  poverty.  Capital  and  labor  should 
^  always  be  close  friends.  So  they  will  be,  in  proportion  as 
they  each  eschew  selfishness.  But,  alas!  capital  forgets 
that  it  is  a  trustee ;  and  labor  resorts  to  CQmbination7  and 
through  it,  resolves  to  have  what  it  thinks  its  own.     What 

Tiistories  are  written  in  the  words  "strikes  and  lock-outs"? 

.What  horrors  may  not  be  prepared  for  a  future  not  so  very 
far  away  ?  The  MoUie  Maguires  of  Pennsylvania  show  to 
what  combination  mav  come.  The  excesses  there  are 
cheeked,  and  as  long  as  trade  is  reasonably  flourishing,  they 
seem  no  longer  possible.  But  as  population,  and  especially 
foreign  j)opulation,  increases,  and  the  masses  of  ignorance 
in  our  great  cities,  and  in  mining  and  manufacturing  dis- 
tricts, accumulate,  what  is  to  become  of  capital,  of  property 
in  every  and  any  form,  when  some  panic  prostrates  trade, 
and  starvation  fires  the  i)assions  of  the  legions  of  labor, 
educated  by  secret  societies  in  communism,  and  extenuated, 
if  no  more,  by  the  pra^^ence  everywhere  of  voluptuous 
luxury?  Oh,  for  the  statesman  to  appear  who  shall  solve 
the  enigma  presented  by  the  almost  natural  and  unavoida- 
ble hostility  between  these  two  great  forces,  capital  and  labor ! 
An  a(!t  to  enforce  the  provisions  of  the  17th  Article  of  the 
Constitution,  relative  to  pailroads  and  canals,  interdicts  all 
undue  or  unreasonable  discrimination  in  charges  or  facilities 
for  freiglit,  directs  that  charges  be  uniform,  and  enacts  that 
if  directors  or  emi)lovers  shall  be  directlv  or  indirectly 
inten\^tcd  in  raih'oad  business,  they  shall  be  guilty  of  a  mis- 
dciiuaiior,  and  punished  by  fine  and  imprisonment. 
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Another  act  escheats  to  the  commonwealth  the  telegraph 
lines  and  property  of  telegraph  corporations,  associations, 
and  companies,  which  violate  the  provisions  of  the  Constitu- 
tion, prohibiting  the  consolidation  or  the  holding  of  a  con- 
trolling interest  in  the  stock  or  bonds  of  a  competing  line  of 
telegraph,  or  the  acquisition  by  purchase  or  otherwise  of  any 
other  competing  line  of  telegraph. 

These  acts,  and  the  Constitution  they  are  intended  to 
enforce,  tell  the  story  of  the  sins  of  corporations  in  the  state 
of  William  Penn,  and  show  that  a  struggle  against  the 
oppression  of  corporate  power  is  going  on.  An  act  of  a 
different  cast  than  the  last,  which  directs  an  escheat,  enables 
Jilios  nuUius,  born  of  the  same  mother,  w^ho  leave  neither 
mother  nor  issue  capable  of  inheriting,  surviving,  to  take 
and  inherit  from  each  other  as  next  of  kin  and  heirs  in  fee 
simple,  in  the  same  manner  as  children  born  in  lawful 
wedlock. 

Another  act  forbidding  the  consolidation  of  competing 
corporations,  refers  to  pipe  lines,  escheating  them  also,  in 
case  of  consolidation,  to  the  state. 

Another  act  (and  most  righteously)  prohibits  political 
parties,  committees,  or  members  thereof,  from  assessing  upon 
or  demanding  from  public  officials  contributions  for  politi- 
cal purposes. 

Another  takes  pauper  children  away  from  poor-houses,  and 
places  them  in  families  or  in  public  homes. 

Another  requires  all  convict-made  goods  to  be  branded  as 
"convict-made."  This,  I  suppose,  as  a  means  of  lessening 
their  competition  with  ordinary  manufactures. 

Another  enacts  that  in  case  of  entailment,  express  or  im- 
plied, any  claimant  under  the  tenant  in  tail,  bj'  conveyance 
in  fee  or  by  judicial  sale,  may  bar  the  entailment  as  fully  as 
the  tenant  in  tail  could. 

These  are  all  the  public  acts  of  note  in  a  book  of  37G  pages. 
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Delaware,  the  smallest  and  most  southern  of  the  middle 
states,  has  biennial  sessions  of  her  legislature,  and  this  year 
was  without  any. 

We  pause  for  a  moment  to  observe  anew,  how  the  laws 
passed  within  territorial  boundaries  photograph  the  state  of 
society  existing  there.  New  York  provides  mostly  for  her 
great  cities,  and  her  enactments  tell  of  the  villainies  practiced 
there  upon  childhood,  and  of  the  myriads  of  children  edu- 
cated for  the  practice  of  crime ;  of  the  brutality  and  violence 
with  dangerous  weapons  prevalent;  and  alas!  of  a  fatal 
readiness  to  regard  most  crimes  as  oflFences  so  largely  against 
the  individual,  that  compromises  of  the  offence  are  to  be 
almost  assisted.  They  tell  of  embezzlements  through  falsi- 
fication of  entries,  and  destruction  of  books,  and  of  shrewd 
writings  and  telegrams  in  other's  names,  leading  to  loss  of 
rei)utation,  position,  and  standing.  They  give  us  a  picture 
of  Wall  street  and  its  neighborhood,  with  its  forests  of  tele- 
graphic poles,  and  its  spider  webs  of  telegraphic  wires. 
They  show  the  dangers  to  employes  and  to  travelers,  of 
railroad  travel.  They  recognize  the  gravity  of  the  com- 
plaint prevalent  as  to  convict  labor,  while  yet  the  state  is 
not  ready  with  the  remedy.  New  Jersey,  home  of  railroads 
beyond  almost  any  other,  proportionably  to  territorial  ex- 
tent, a  state  too  in  manufactures  equally  eminent,  gives  up 
the  time  of  her  legislature  mainly  to  seeking  to  make  these 
railroads  pay  fairly  for  the  privileges  they  enjoy,  and  to 
comforting  and  protecting  operatives.  Pennsylvania,  spe- 
cially the  state  of  miners  and  manufacture,  provides  dili- 
gently against  strikes,  and  being  the  home  of  manj^  powerful 
corporations,  contends  by  enactments  against  their  abuse 
of  power,  and  its  extension  by  the  fearful  plan  of  consoli- 
dation. 

It  si^cms  deducible  from  the  tenor  of  legislation  that  in 
these  middle  states,  the  struggle  between  capital  and  labor 
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is  more  violent  than  in  the  eastern.  It  seems  as  if  society 
generally  was  more  turbulent,  and  its  working  classes  more 
dangerous. 


.  \ 


Pass  we  now  to  the  group  of  states  geographically  known 
as  southern — North  Carolina,  Florida,  Alabama,  Louisiana, 
Arkansas,  Missouri,  Tennessee,  and  West  Virginia,  make  no 
addition  this  j^ear  to  statutory  law.  We  are  confined  to  the 
notice  of  ihxryland,  Virginia,  South  Carolina,  Georgia, 
Texas,  Mississippi,  and  Kentucky. 

Maryland,  in  a  volume  of  over  800  pages,  shows  scarcely 
any  public  laws.  One  of  them  protects  mortgages  of  chattels, 
by  making  their  fraudulent  removal,  secretion,  or  destruc- 
tion, criminal. 

Another  is  an   endeavor  to  prevent  miscegenation,  by    \ 
making  marriage  between  a  white  person  and  one  of  negro 
descent  to   the  third   generation,  not  only   void,  but   an 
infamous  crime,   punishable   by  the  penitentiary  for    ten 
years. 

Another  makes  it  criminal  for  factory  owners  to  overcrowd 
their  works,  or  allow  them  to  be  troubled  with  noxious 
effluvia.  Two  others  legalize  or  tend  to  legalize  trade 
unions,  and  combinations  in  contemplation  or  furtherance 
of  a  trade  dispute. 

A  statute  concerning  wills,  re-enacts  old  provisions,  with 
changes  not  specially  noteworthy  out  of  the  state  itself. 
There  is  a  clause  worth  knowing,  whether  it  be  new  or  not, 
by  which  wills  made  out  of  the  state  by  a  citizen  thereof, 
are  to  be  admitted  to  probate  in  the  state,  if  executed 
according  to  the  forms  of  the  place  where  made,  or  where 
the  maker  resides. 

Virginia,  mother  of  Presidents,  and  so  long  chief  in  the 
Confederacy,  supplies  this  year  a  A'olume  of  session  laws  of 
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no  less  than  821  pages,  containing  scarce  anji^hing  but  acts 
of  a  private  nature.  8he  is  largely  a  fanning  state,  and  so 
she  has  enacted  that  between  the  15th  of  June  and  the  15th 
of  July,  anyone  personally  engaged  in  the  active  duty  of 
farming  shall  be  exempt  from  jury  service.  She  owes  bonds 
with  coupons — ^she,  or  some  of  her  municipalities,  or  both — 
and  so  she  j)rovides  that  "  No  company  or  corporation,  either 
foreign  or  domestic,  shall  hereafter  be  chartered  or  incor- 
porated under  the  laws  of  this  commonwealth,  either  by  the 
general  asseml)ly  or  by  the  courts,  neither  shall  there  be 
passed  or  granted  any  renewal,  amendment,  or  extension  of 
any  charter  or  act  of  incorporation  heretofore  granted, 
except  upon  condition  that  said  company  or  corporation 
shall  pay  all  taxes  and  demands  due  the  state,  or  that  may 
hereafter  be  assessed  against  it,  in  lawful  money  of  the 
United  States,  and  not  in  coupons."  She  is  not  yet  free  from 
some  habits  of  olden  times,  such,  for  instance,  as  that  of 
duelling;  and  so  in  one  act,  two-thirds  of  both  houses  con- 
curring, the  disabilities  of  forty-four  gentlemen  named,  in- 
curred under  clause  three  of  section  one  of  article  three  of 
the  constitution  of  Virginia,  with  reference  to  duelling,  were 
thereby  removed.  She  has  awaked  to  the  necessity  of  public 
education,  and  to  her  great  credit,  be  it  said,  to  the  necessity 
and  i)ropriety  of  the  education  of  the  colored  race,  and  so  she 
ha?  enacted  that  the  president  and  faculty  of  the  Virginia 
Normal  and  Collegiate  Institute,  shall  be  required  each  and 
everv  vear  to  conduct  a  normal  course  of  instruction  for  the 
beneiit  of  the  colored  teachers  in  the  public  schools  of  the 
stat(\  or  of  those  who  expect  to  make  teaching  a  profession. 
Tliese  are  all  the  ])ublic  acts,  save  some  having  relation  to 
court  practice  and  like  technical  matters,  which  this  book 
('ontains.  There  is  a  set  of  joint  resolutions  which,  perhaps, 
are  "noteworthy,"  but  historically  and  financially,  ratlier 
than  Icirally.     They  assert  the  "  Riddleberger  Bill  "  as  a  set- 
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tlement  of  their  state  debt,  which  is  a  "finahty,"  and  that 
any  expectation  that  any  settlement  of  the  debt  of  the  state 
upon  any  other  basis  will  ever  be  made  or  tolerated  by  the 
people  of  Virginia  is  absolutely  illusory  and  hopeless  ;  and 
they  call  upon  all  creditors  of  the  state  to  come  forward  with 
promptness,  and  fund  their. bonds  and  claims  accordingly. 

South  Carolina  has  passed  two  hundred  and  fifty  acts  ana 
thirty-two  joint  resolutions,  but  few  justify  notice.  One 
statute  enacts  that  if  any  child  die  in  the  lifetime  of  a  father 
or  mother  leaving  issue,  any  legacy  of  personalty  or  devise 
of  realty  given  in  their  wills  shall  go  to  such  issue,  unless 
the  deceased  child  was  equally  portioned  with  the  other 
children  by  the  father  or  mother  when  living.  Several  acts 
allow  the  question  of  "license  or  no  license"  to  be  settled  by 
vote  of  municipalities.  Several  more  expressly  interdict 
licenses  in  particular  localities.  Both  these  classes  of  tem- 
perance laws  may  surprise  some  who  hear  of  them,  consider- 
ing one^s  ideas  in  regard  to  such  matters  in  the  locality.  An 
act  for  the  better  protection  of  contingent  remainders,  says 
that  no  estate  in  remainder,  whether  vested  or  contingent, 
shall  be  defeated  by  any  deed  of  feoffment  with  livery  of 
seizin.  Another  regulates  how  a  joint  debtor  may  make  a 
separate  composition  with  his  creditor,  which  shall  discharge 
the  debtor  making  it,  and  him  only.  Another  settles  that 
on  all  assessments  of  dower  in  lands  of  which  the  husband 
died  seized,  the  value  of  the  lands  at  the  time  of  the  death 
of  the  husband,  with  interest  from  the  accrual  of  the  right 
of  dower,  shall  be  taken  and  received  as  the  true  value  on 
which  to  assess  such  dower.  Another  declares  unlawful, 
contracts  for  the  sale  of  articles  for  future  delivery,  unless 
the  contractor  is  then  the  owner,  or  bond  fide  intends  actually 
to  deliver  at  the  specified  time  in  kind ;  and  the  burden  of 
proof  of  such  ownership  or  intent  lies  on  the  plaintiff;  and 
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any  person  who  pays  over  money  when  the  contract  is  in 
violation  of  the  act,  may  recover  it  back  within  three  months 
after.  The  legislative  session  of  South  Carolina  lasted  less 
than  a  month. 

Georgia  ha.s  enacted  that  "  upon  the  death  of  a  husband 
without  lineal  descendants,  the  wife  is  his  sole  heir,  and  upon 
the  payment  of  his  debt.s,  if  any,  may  take  possession  of  his 
estato  without  administration,  sue  for,  and  recover  the  same." 
She  also  passes  an  act  extending  the  scope  of  a  part  of  her 
code,  so  as  to  provide  that  employing  or  enticing,  persuading 
or  decoying  away  the  servant,  cropper,  or  farm  laborer  of 
another,  shall  be  a  misdemeanor,  and  punished  criminally 
as  such.  There  is  history  in  this.  And  also  in  another 
short  act,  which  prohibits  excursion  trains  as  well  as  freight^ 
trains  on  Sunday — ^sensible  acts*  both  these.  The  one  pro- 
tects against  ignorance,  the  other  against  disorder  and  the 
desecration  of  the  day  of  rast ;  the  first,  however,  needs  great 
care,  or  it  may  be  the  organ  of  oppression  and  wrong. 
Obviously,  it  is  for  the  relief  of  capital  against  labor. 
Northern  statutes  almost  always^help  labor  against  capital. 

The  acts  of  Texas  were  passed  at  a  special  session  called 
for  specific  local  purposes  named  in  the  Governor's  Proclama- 
tion.    They  present  no  "noteworthy  "  changes  whatever. 

Mississij)pi  presents  a  bulky  volume  of  no  less  than  1,052 
pages.  And  its  examination  shows  much  that  is  un- 
nccessarv.  For  instance,  and  it  is  a  fact  which  is  certainly 
griatly  surprising,  the  book  from  page  200  to  257  inclusive, 
is  ocenpied  witli  sj)ecial  acts  on  the  subject  of  the  sale  of 
liquors;  local  prohibition  laws,  a  specimen  of  which  is 
tlic  following:  *'Be  it  enacted,  that  hereafter  it  shall  not  be 
lawful  for  any  person  to  sell  or  give  away  for  any  purpose 
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whatever,  any  noxious,  spirituous,  or  malt  liquors,  or  any 
bitters  containing  alcohol,  or  any  brandy  peaches,  brandy 
cherries,  or  other  brandy  fruits,  or  any  other  article  or  liquor 
containing  alcohol ;  neither  shall  it  be  lawful  for  any  person 
to  sell  or  give  away  any  other  intoxicating  liquor,  nor 
'to  treat*  any  person  to  anj'  intoxicating  article  or  liquor  in 
the  town  of  Shugualah,  in  Noxubee  County,  or  within  four 
miles  of  the  corporate  limits  thereof;  and  no  person  living 
within  said  limits  of  four  miles  shall  be  qualified  to  petition 
for  license  to  retail  out  of  said  limits.  And  be  it  further 
enacted,  that  any  person  violating  this  act  shall  be  fined, 
upon  conviction  before  a  justice  of  the  peace,  not  less  than 
$25,  or  by  imprisonment  not  less  than  ten  or  more  than 
thirty  days,  or  by  both  such  fine  and  imprisonment ;  and  in 
all  cases  the  prosecutor  shall  be  entitled  to  a  fee  of  five 
dollars,  to  be  taxed  and  collected  as  other  costs.  And  be  it 
further  enacted  that  nothing  herein  contained  shall  be  con- 
strued to  prohibit  the  use  of  wine  or  other  liquors  for 
sacramental  or  culinary  purposes,  or  by  regular  practicing 
physicians  in  cases  of  actual  sickness.  And  if  any  physician 
shall  prescribe  for  or  give-  to  any  person  any  intoxicating 
liquor,  except  in  cases  of  actual  sickness  rising  in  his 
practice,  and  known  by  him  to  be  cases  of  actual  sickness, 
he  shall,  on  conviction  as  aforesaid,  be  punished  as  prescribed 
in  the  second  section  of  this  act."  Another  act  says,  "Each 
and  every  device  or  subterfuge  which  the  jury  shall  deem  to 
have  been  resorted  to  as  an  evasion  of  this  act,  shall  be 
punished  as  a  violation  of  the  same." 

Two  or  three  of  the  acts  call  for  elections  of  the  people  to 
determine  upon  prohibition ;  but  generally  they  are  of  this 
positive  and  particular  nature.  There  are  sixty-five  of  them ; 
and  yet  it  appears  there  is  a  general  license  law.  These  are 
local  exceptions ;  how  much  of  the  territory  of  the  state  they 

altogether  embrace,  would  require  too  great  study  to  say. 
12 
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While  not  able  myself,  as  yet,  to  adopt  the  theory  of  prohibi- 
tion, I  cannot  but  think  that  the  grim  earnestness  of  these 
laws  shows  a  tendency  of  public  opinion  which  suggests  a 
hopeful  future. 

An  act  to  provide  for  the  regulation  of  freight  and  pas- 
senger rates  on  railroads,  and  to  create  a  commission  to 
supervise  the  same,  and  for  other  purposes,  is  a  valuable 
and  well-drawn  law.*  Its  first  section  lays  down  the  law 
thus  :  "  The  track  of  every  railroad  in  this  state  is  a  public 
highway,  on  which  all  persons  have  equal  rights  of  trans- 
portation for  passengers  and  freight  on  the  payment  of  just 
compensation  to  the  owner  of  the  railroad  for  such  trans- 
portation ;  and  any  person  or  corporation  engaged  in  trans- 
porting passengers  or  freight  on  any  railroad  in  this  state, 
who  shall  exact,  receive,  or  demand  more  than  the  rate 
specified  in  any  bill  of  lading  issued  by  such  person  or 
corporation,  or  who  for  his  or  its  advantage,  or  for  the  advan- 
tage of  any  connecting  line,  or  for  any  person  or  locality,, 
shall  make  any  discrimination  in  transportation  against 
any  individual,  locality,  or  corporation,  shall  be  guilty  of 
extortion."  The  commission  constituted  are  to  revise  and 
settle  charges,  and  generally  protect  the  public  against  rail- 
roads. There  are  several  supplements  and  appendices,  and 
many  provisions  are  highly  self -commendatory.  One  of 
these  i)rovisions  is  that  it  shall  be  a  misdemeanor  for  any 
legislative,  executive,  judicial,  or  ministerial  officer  in  this 
state,  or  for  any  person  holding  any  office  or  place  of  honor, 
profit,  or  trust  under  the  laws  of  this  state,  to  travel  upon 
any  railroad  in  this  state  without  paying  absolutely,  and 
without  any  guise,  trick,  subterfuge,  or  evasion  whatsoever, 
the  same  lure  recjuired  of  passengers  generally;  and  it  shall 
likewise  be  a  misdemeanor  for  anv  officer  or  emplove  of  anv 
raih'oad  in  this  state,  to  permit  any  such  officer  or  person  to 

*  Til  is  act  is  siiid  Xo  Iiave  boen  lield  unconstitutional.     (20  Fed.  Rep.  270.  > 
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travel  upon  any  railroad  in  this  state  without  paying  fare, 
as  herein  provided.  The  act  further  punishes  the  first 
offense  with  not  less  than  $25  fine ;  the  second  with  not  less 
than  $100,  or  county  gaol,  not  less  than  ten  days,  or  both  ; 
the  third  with  not  less  than  §500  and  thirty  days.  This 
would  be  regarded  as  hard  lines  in  the  North.  New  Jersey 
requires  the  railroads  to  carry  its  officials  without  charge, 
attaining  thus  pretty  much  the  same  intent,  without  such 
unpleasant  prohibitions. 

I  cannot  help  thinking,  however,  that  the  abolishing  all 
passes,  except  for  their  own  officers  and  employes,  would  be 
a  right  thing  for  the  public,  as  well  as  a  good  thing  for  the 
roads.  Few  have  any  idea  how  many  people  ride  free  upon 
railroads.  And  the  difficulty  with  railroad  corporations  is, 
that  while  it  is  by  no  means  certain  that  a  "  complimentary  " 
pass  makes  a  friend,  its  refusal  is  pretty  sure  to  make  an 
enemy. 

There  is  a  little  act  which  makes  it  criminal  to  sell"  toy 
pistols — ^worthy  of  all  commendation  and  of  adoption  else- 
where.    Another  forbids  the  exhibition  of  indecent  pictorial   j 
newspapers,  pictures,  or  casts. 

There  are  no  less  than  sixty-six  laws  for  the  relief  of  in- 
dividuals, some  of  them  of  a  very  minute  character.  The 
fashion  there  seems  to  be,  not  to  repose  much  confidence  in 
municipalities,  but  to  have  the  legislature  do  everything — 
as,  for  instance,  j)ay  for  a  dead  mule,  repay  wrongly  collected 
taxes,  refund  license  fees,  authorize  men  to  make  and  sell  a 
patent  medicine  invented  by  their  father  for  curing  ulcers 
and  cancers,  exempt  blind  men  from  license  tax,  etc. 

There  is  a  line  of  acts  in  Mississippi  for  tlie  erection  of 
levees,  which  seems  very  noteworthy.  The  system  is  to 
authorize  the  designation  by  the  Governor,  of  commissioners, 
one  from  each  county  in  the  particular  delta,  or  otherwise 
interested,  who  form  a  body  corporate,  whose  office  it  is  to 
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protect  this  designated  set  of  counties  or  delta.  The  cor- 
poration is  authorized  to  take  land  for  the  levees,  by  con- 
demnation, if  need  be,  and  then  to  build,  rebuild,  strengthen, 
elevate,  and  maintain  the  described  levees,  with  full  powers 
to  do  what  is  best,  and  to  make  all  contracts  for  the  work 
and  regulations  necessary.  They  have  power  to  issue  bonds 
of  the  board,  binding  the  district,  and  so  raise  funds.  To 
pay  tha^e  bonds,  a  tax  of  thirteen  mills  on  the  dollar  is  laid 
on  the  front  counties,  and  nine  mills  on  the  property  in  the 
district  behind  them.  In  case  of  default  to  pay,  the  like 
procedure  for  collections  is  authorized  as  in  case  of  other 
taxes,  even  to  sale  of  the  property ;  and  the  same  for  the 
maintenance  of  the  levee  after  its  erection. 

It  is  a  curious  fact  that  an  act  very  similar,  if  not  in 
principle  identical  with  this,  providing  for  the  drainage  of 
the  large  tracts  of  salt  meadow  lying  upon  the  waters  of 
the  sound  separating  New  Jersey  from  Staten  Island,  and 
upon  the  rivers  whose  confluence  forms  the  body  of  water 
crossed  by  the  three  mile  bridge  of  the  Central  Railroad  of 
New  Jersey,  has  been  lately  pronounced  by  the  Court  of 
Appeals  of  that  state  unconstitutional,  as  being  confiscation, 
and  not  assessment,  and  as  being  a  new  thing,  the  last  step 
in  the  advance  of  lawless  power.  And  yet  both  schemes 
have  their  exemplar  in  the  Mother  Country,  where  organized 
effort  to  keep  out  water  has  been  sanctioned  by  law,  and  its 
expense  assessed  upon  those  especially  benefited,  according 
to  a  measure  of  benefit  arranged.  Such  protection  from 
the  flood  is  not  as  necessary  on  Northern  waters  as  upon 
Soutliern ;  but  the  creation  of  a  new  Holland  out  of  useless 
meadows,  and  the  prevention  of  pestilential  malaria,  would 
seem  to  be  necessities  which  would  justify  anywhere  such  a 
scheme  of  drainage  as  a  public  benefit. 

Kentucky's  statutes  of   last  year  are   neither  numerous 
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nor  specially  "  noteworthy."  I  was  struck  with  the  public 
confidence  apparently  reposed  in  her  Bar,  by  an  act  which 
says,  that  when  the  judge  of  the  Jefferson  Court  of  Common 
Pleas,  or  the  chancellor  or  vice-chancellor  of  the  Louisville 
Chancery  Court  should  fail  to  attend,  it  shall  be  lawful  for 
the  members  of  the  bar  in  attendance  on  such  court  to  elect 
a. special  judge  to  hold  such  court  for  the  occasion.  Not 
but  that  it  is  a  very  good  way,  however,  to  get  a  good 
judge. 

It  is  likewise  pleasant  to  see  how  strongly  the  idea  of 
public  education  has  taken  hold  of  the  popular  mind 
here,  as  in  all  the  Southern  states,  and  how  their  sense  of 
justice  and  of  charity  leads  them  to  provide  for  the  educa- 
tion of  the  colored  race,  and  the  care  of  such  of  them 
as,  through  blindness  or  other  infirmity,  make  claim  upon 
compassion.  I  fail  to  see,  however,  the  need  of  one  act 
entitled  "  An  act  to  provide  for  the  liberty  of  conscience," 
which  enacts  that  persons  committed  to  state  prison  or  other 
penal  confinement  shall  be  allowed  spiritual  advice  and 
spiritual  ministration  from  any  recognized  clergyman  of 
the  denomination  or  church  to  which  such  persons  may 
belong  or  have  belonged.  A  good  man  who  wished  to  see 
a  prisoner  could  hardly  be  denied.  But  one  w^ould  think 
the  chaplain,  whatever  his  denomination,  might  do  his  duty 
without  infringing  liberty  of  conscience.  There  is  an  act 
which  rebukes  Northern  civilization  by  prohibiting  the  sale 
or  circulation  of  any  paper,  book,  or  periodical,  the  chief 
feature  or  characteristic  of  which  is  to  record  the  com- 
mission of  crimes,  to  display,  by  cuts  or  illustrations,  crimes 
committed,  the  actors,  pictures  of  criminals,  desperadoes, 
fugitives  from  justice,  and  cuts  or  illustrations  of  men  and 
women  in  improper  dress,  lewd  and  unbecoming  positions, 
or  men  and  women  influenced  by  liquors,  drugs,  or  stim- 
ulants. 
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Evidently  certain  journals  in  certain  large  cities  find  little 
favor  in  brave  old  Kentucky.  There  is  an  act  illustrating  a 
comity  which  deserves  adoption  elsewhere,  providing,  that 
where  there  are  non-resident  cestuis  que  trust,  with  a  trustee 
also  non-resident,  and  no  trustee  in  Kentucky,  the  foreign 
trustee  may  come  there  and  collect  and  remove  trust  prop- 
erty. The  action  of  such  foreign  trustee,  however,  is  to  be 
authorized,  after  petition  filed,  by  a  court  of  chancery  in 
Kentuckv. 

An  act  of  thirty-seven  pages  amends  and  reforms  the 
common  school  laws  of  the  Commonwealth,  and  with  rare 
sagacity  and  good  sense. 

Another  act  rebukes  the  North  again,  by  providing  for 
the  delivery  of  Bibles  and  Testaments  to  the  convicts  of  the 
penitentiary  and  the  inmates  of  the  penal  charitable  insti- 
tutions of  the  state.  And  another  makes  contracts  for  stock, 
bonds,  grain,  cotton,  or  other  produce  or  personalty,  on  time, 
where  eitlier  of  the  contractors  have  no  intention  or  pur- 
pose of  making  actual  delivery  or  receiving  the  property  in 
s|)ecie,  gaming  contracts,  and  declares  them  void,  and  pun- 
ishes the  contractors  criminallv. 

Thus  ends  the  review  of  the  legislation  of  the  South, 
j)artial  and  incomplete  because  so  many  of  the  strongest 
states  have  had  no  legislative  sessions  since  our  last  meeting, 
but  yet  suggestive  that  great  change  for  the  better  is  going 
on.  There  is  perceptible  a  simplicity  of  intention,  a  desire 
for  tlie  improvement  of  all  its  people,  for  universal  educa- 
tion, and  for  tlie  support  of  wholesome  charitie^s;  a  hearty 
belief  in  Christian  morals  and  the  Christian  religion,  and 
a  love  of  all  right,  which  deserves  and  cannot  but  elicit  ad- 
miration and  respect.  The  patriot,  the  lover  of  his  whole 
country,  cannot  examine  these  books  of  laws  without  greiiter 
a>!siiranc*e  of  a  liappy  future. 
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Among  the  Western  states  there  has  been  no  lawmaking 
since  last  year  in  Illinois,  Indiana,  Michigan,  Minnesota, 
Wisconsin,  Nevada,  Nebraska,  Colorado,  or  Oregon.  The 
laws  of  Ohio,  Iowa,  and  Kansas,  therefore,  only  require 
notice. 

Ohio  has  a  session  volume  of  450  pages,  but  it  contains 
very  little  not  local  in  its  character.  It  strikes  one  as 
strange  to  find  among  these,  an  act  "  to  amend  an  act  to 
provide  a  license  on  trades,  business,  and  professions  carried 
on  in  cities  of  the  first  grade,"  etc.,  which  reads  thus: 
*^  Astrologers,  fortune-tellers,  clairvoyants,  palmisters,  and 
seers,  sliall  pay  a  license  of  three  hundred  dollars  per 
annum."  The  same  act  strikes  from  the  original  the  word 
**  mediums."  This  class  of  "  business  "  in  some  states  comes 
under  obtaining  money  by  false  pretenses,  and,  I  believe, 
is  made  in  some,  by  special  statute  itself,  a  crime.  It  lives, 
too,  upon  ignorance  and  silliness.  Licensing  it  has  not 
-even  the  arguments  in  its  favor  which  are  used  by  those 
who  advocate  the  license  of  prostitution,  for  that  is  defended 
by  the  suggestion  that  the  vice  it  lives  by  is  universal  and 
irrepressible,  and  that  regard  for  the  health  of  the  com- 
munity requires  that  the  followers  of  the  "  business "  be 
under  official  care. 

Ohio,  like  other  states,  is  vexed  with  the  question  of  con- 
tract labor  in  penitentiaries.  With  New  Jersey,  she  has 
gone  beyond  New  York,  and  has  enacted  "  that  the  contract 
system  of  employing  convicts  shall  not  exist  in  any  form 
in  the  penitentiary,  but  the  prisoners  shall  be  employed  by 
the  state,  and  in  such  way  as  in  the  least  possible  manner 
interfere  with  or  affect  free  labor,  and  the  managers  shall 
use  every  effort  to  so  dispose  of  all  merchandise  as  to  avoid 
injurious  competition  with  any  business  of  citizens  of  the 
state." 
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This  is  a  difficult  and,  considering  the  interests  involved. 
a  delicate  subject.  But  if  convicts  are  to  he  kept  confined 
and  yet  work,  they  must  be  employed  in  manufacture. 
The  products  of  their  toil  must  be  sold,  and  hence  com- 
petition with  outside  labor  would  seem  unavoidable.  The 
state  has  the  alternative  either  herself  to  carry  on  trade,  or 
to  hire  out  the  services  of  these  victims  of  her  laws.  There 
are  grand  objections  to  either  course,  both  for  the  good  of 
the  convicts  and  of  the  people  at  large. 

I  observe  another  section  in  the  same  act  certainlv  "  note- 
worthy."  The  earnings  of  prisoners,  not  to  exceed  twenty 
per  cent.,  are  to  be  placed  to  their  credit  respectively,  and 
the  funds  thus  accruing  shall  be  paid  to  the  prisoner  or  to 
his  family,  at  such  time  and  in  such  manner  as  the  man- 
agers shall  deem  best ;  provided  that  at  least  a  quarter 
thereof  shall  be  kept  for  and  paid  to  himself  at  the  time 
of  his  release,  it  being  provided,  beside,  that  misconduct 
may  cancel  all  or  part  of  the  credit. 

"  It  shall  be  the  duty  of  said  board  of  managers,"  says  this 
benevolent  act,  "  to  maintain  such  control  over  all  prisoners 
as  shall  prevent  them  from  committing  crime,  but  secure 
their  self-support  and  accomplish  their  reformation." 

All  praise  to  the  philanthropy  which  has  originated  such 
an  act,  and  to  the  state  which  has  adopted  it!  With  some 
doubt  and  fears  we  shall  hail  the  experiment,  and  wish  it 
all  sucess.  We  believe  that  the  worst  natures  respond  to 
kindness,  and  that  there  are  many  more  redeemable  by 
proper  treatment  than  are  generally  supposed.  But  re- 
formed convicts  are  few  and  far  between — to  be  numbered, 
indeed,  among  the  heroes  of  mankind. 

Tlie  supposed  necessities  of  the  colored  race  have  doubt- 
less induced  a  statute  which  enacts  that  "  all  persons  wdthin 
the  jurisdiction  of  the  state  shall  be  entitled  to  the  full  and 
equal  enjoyment  of  the  accommodations,  advantages,  facih- 
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ties,  and  privileges  of  inns,  restaurants,  eating-houses, 
barber  -  shops,  public  conveyances  on  land  and  water, 
theatres  and  all  other  places  of  public  accommodation  and  \ 
amusement."  The  public  feeling  which  has  produced  this  / 
law  has  shown  itself  elsewhere.  In  New  Jersey  a  special 
message  from  the  Governor  called  the  attention  of  the 
Legislature  to  the  fact  that  in  the  Dutch  settled  county  of 
Bergen,  the  managers  of  a  cemetery  had  refused  to  let  a 
colored  man  be  buried  there,  whereupon  both  political 
parties  rivalled  each  other  in  their  alacrity  for  the  passage 
of  a  law  requiring  that  "  this  place  of  public  accommoda- 
tion/^ to  use  the  Ohio  phrase,  should  not  be  the  exclusive 
property  of  the  other  race.  In  Massachusetts,  a  special  / 
law  compels  life  insurance  companies  to  insure  the  lives  of 
colored  people  on  the  same  terms  with  those  of  other  people,; 
apparently  forgetting  that  tables  of  longevity  might  makej 
the  risk  in  one  case  different  from  that  in  the  other. 

It  may  be  doubted  whether  the  privileges  of  this  no 
longer   unfortunate  race  will   not  be  more  increased  and 
enhanced  by  converting  public  opinion  to  their  side,  than 
by  force  of  statutory  enactments.    The  dav  is  near,  I  hope 
and  believe,jwhen  the  prejudices  under  which  they  have  for  • 
centuries  labored,  will  all  be  dissipated  here  as  they  havei 
in  other  lands;  when  all  will  feel  and  act  in  accordance} 
\vith  the  great  truth  adopted  and  preached  by  the  Apostle ' 
to  the  gentiles:  that  God  has  made  of  one  blood  all  nations  j 
that  are  upon  tlie  earth.     Bat  the  advent  of  that  day  will  \ 
be  hastened  not  by  statutes,  but  by  the  self-improvement 
of  the  race  itself,  now  so  evidently  going  on ;  by  manifest 
desert   on    the   one   side,   and     Christian    charity    on   the 
other. 

An  act  appointing  a  state  inspector  of  the  sanitary  con- 
dition of  shops  and  factories,  is  another  illustration  of  the 
advanced  philanthropy  which  seems  to  characterize  Ohio, 
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whose    appropriation    bill    for    the    year    includes    about 
$740,000  for  public  charities. 

A  very  valuable  act  provides  for  the  renewal  of  records 
destroyed  by  fire. 

There  is  an  act  additional  to  that  noticed  on  the  subject 
of  prison  discipline,  which  I  cannot  but  think  very  "  note- 
worthy." It  allows  sentences  to  be  simply  to  the  penitentiary, 
leaving  the  managers  to  determine  its  duration,  within  the 
provided  maximum  term,  evidently  having  regard  to  the 
prisoner's  behavior.  Of  this  a  daily  record  is  kept.  The 
convict  who  passes  the  entire  period  of  his  imprisonment 
without  violatito  of  the  rules,  is  entitled  to  immediate 
restoration  to  citizenship ;  he  who,  not  being  able  to  show 
such  a  record,  shall  at  the  end  of  a  year  present  a  certificate 
of  good  conduct,  signed  by  ten  or  more  reputable  citizens 
of  his  place  of  residence,  is  then  entitled  to  such  restoration; 
and  the  i)oriod  of  imprisonment  diminishes  to  the  well- 
behaved,  five  days  each  month  the  first  year,  seven  the 
second,  nine  the  third,  ten  thereafter.  All  this  is  not  new, 
but  some  of  it  is ;  and  all  is  merciful  and  philanthropic  to 
a  degree. 

It  is  perhaps  true,  however,  tbat  under  such  a  system 
many  a  poor  but  honest  wretch,  victim  of  disease  or  want, 
might  almost  pray  and  seek  the  comfort,  health,  and  merci- 
ful consideration  of  a  penitentiary  life.  It  is  possible,  we 
suppose,  to  be  too  humanitarian.  Imprisonment  is  partly 
retribution,  {)artly  the  i)rotection  of  society  through  the 
prevention  of  crime.  A  penitentiary  should  not  be  other 
than  a  terror  to  evil-doers.  It  may  be  so  managed  as  that 
it  shall  lose  this  element,  and  be  little  more  than  an  enforced 
boarding-house.  And  yet  the  very  word  implies  the  in- 
fliction of  suflering,  if  it  does  not  that  this  infliction  shall 
1)0  severe  enough  to  produce  penitence. 

I  shall  only  notice  further  an  act  amending  former  laws 
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as  to  the  rights  of  married  women,  proceeding  still  further 
in  the  direction  adopted  by  statutes  elsewhere.  Bj'  it  a 
husband  is  neither  to  be  liable  for  his  wife's  contract  before 
marriage,  or  for  her  tort  afterwards,  nor  upon  any  contract 
by  her,  except  to  the  extent  of  any  separate  property  of 
hers  which  he  has  acquired  by  ante-nuptial  contract  or 
otherwise.  And  the  wife  whom  her  husband  deserts,  or 
when  he,  from  intemperance  or  other  cause,  neglects  to 
provide  for  his  family,  may  make  contracts  in  her  own 
name  for  the  labor  of  her  minor  children,  and  sue  for  and 
collect  their  earnings.  She  may  file  a  petition  in  the  county 
court  alleging  this  desertion  or  neglect,  and  upon  proof 
thereof  the  court  must  enter  judgment,  vesting  her  with 
the  rights,  privileges,  and  liabilities  of  a  head  of  the  family, 
as  to  the  care,  custody,  and  control  of  her  minor  children, 
and  with  all  the  powers  of  a  feme  sole^  as  to  disposing  of  her 
real  property,  free  from  the  custody  of  her  husband.  Verily 
Ohio  has  established  herself  as  the  earthlv  Paradise  of 
deserted  or  neglected  married  women ! 

Iowa  has  passed  two  hundred  and  three  acts,  almost  all 
of  them  without  interest  elsewhere.  A  little  act,  that  it 
shall  be  unlawful  and  punishable  with  thirty  days  county 
gaol  to  "  knowingly  soil,  present,  or  give  any  pistol,  revolver, 
or  toy  pistol  to  any  minor,"  goes  rather  far  in  a  very  right 
direction.     A  man  is  a  minor  until  twentv-one. 

The  anti-liquor  laws  of  Iowa  seem  very  stringent.  Manu- 
facturing intoxicating  liquor  is  a  crime;  so  is  its  sale.  The 
buildings  in  which  these  offences  are  perpetrated  are 
nuisances  and  to  be  abated.  Common  carriers  of  liquors  to 
unlicensed  consignees  *are  liable,  and  their  agents  criminal. 
The  spirit  of  the  act  may  be  understood  from  its  last  section. 
"Every  person  who  shall,  directly  or  indirectly,  keep  or 
maintain  by  himself,  or  by  associating  or  combining  with 
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others,  or  who  shall  in  any  manner  aid,  assist,  or  abet  in 
keeping  or  maintaining  any  club-room  or  other  place  in 
which  intoxicating  liquor  is  received,  or  kept  for  the  purpose 
of  itsey  gift,  barter,  or  sale,  or  for  distribution  or  division 
among  the  members  of  any  club  or  association,  by  any 
means  whatever,  and  every  person  who  shall  use,  barter,  sell, 
or  give  away,  or  assist,  or  abet  another  in  bartering,  selling, 
or  giving  away  any  intoxicating  liquors,  so  received  or  kept, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
therefor,  shall  be  punished  by  a  fine  of  not  less  than  $100, 
nor  more  than  $500,  or  by  im])risonment  in  the  county  gaol 
not  loss  than  thirtv  davs  nor  more  than  six  months." 

My  task  is  well-nigh  done.  I  congratulate  my  auditors. 
What  can  be  dryer  work,  even  to  lawyers,  than  the  recital  of 
statutory  law  ?  But  I  have  one  state  more  to  review — Kansas 
— and  yet  I  have  scarce  anything  to  say  of  her  either.  She  is 
one  of  those  happy  commonwealths  who  are  satisfied  with  a 
dose  of  new  law  once  in  two  years.  In  all  such,  however,  power 
is  given  to  the  governor  to  call  her  legislators  together,  and 

• 

the  tiny  pamphlet  of  "  session  law,"  with  which  I  have  been 
furnished  from  that  state,  is  prefaced  with  a  proclamation  by 
which  he  announces,  "  that  whereas,  there  are  about  2,000,(X)0 
head  of  cattle,  valued  at  $50,000,000,  and  sheep  valued  at 
$2,o()0,000,  that  constitute  a  large  and  valuable  part  of  the 
wealth  of  this  state,  and  whereas  a  very  contagious  and 
alarming  disease,  known  as  the  foot  and  mouth  disease,  has 
been  brought  into  the  state,  and  said  disease  is  declared  by 
competent  and  reliable  veterinary  surgeons,  whom  I  have 
had  to  examine  it,  to  be  highly  contagious  and  incurable; 
and  whereas,  there  is  no  power  in  the  executive  or  other 
branches  of  the  state  to  quarantine,  destroy,  stamp  out,  or 
prcv(Mit  the  s[)read  of  that  contagion ;  and  whereas,  the  ex- 
ecutive lias  been  requested  by  a  number  of  boards  of  county 
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commissioners,  and  by  large  and  respectable  public  meetings, 
letters,  telegrams,  and  personal  requests  to  convene  the  legis- 
lature in  special  session,  so  that  it  may  pass  proper  laws  to 
eradicate  and  stamp  out  the  disease;  now,  therefore,  I, 
Governor  of  the  State  of  Kansas,  as  on  account  of  the  extra- 
ordinary circumstances  affecting  the  livestock  interests  of 
the  state,  do  hereby  convene  the  legislature." 

One  or  two  laws  not  relating  to  the  stamping  out  process 
were  crowded  in  and  passed,  but  they  were  not  "note- 
worthy." 

Federal  legislation  interesting  to  this  Association  has  been, 
during  the  past  year,  very  meagre.  Using  the  words  of  the 
distinguished  member  of  the  General  Council  from  the  Dis- 
trict of  Columbia,  I  remark,  that  "the  session  lasted  more 
than  seven  months,  and  its  records  show  the  passage  of  113 
public  acts,  44  public  resolutions,  and  70  private  acts." 

The  rest  of  the  legislation  at  the  late  session  is  occupied 
with  matters  affecting  merely  the  ordinary  administration 
of  the  government,  changes  in  laws  of  purely  loail  applica- 
tion, and  grants  of  one  kind  and  another  for  the  benefit  of 
private  individuals  and  corporations,  and  has  no  special 
interest,  of  course,  for  the  Bar  Association.  The  conclusion 
from  the  review  of  the  work  at  the  last  session  is  either  that 
there  is  very  little  for  Congress  to  do  in  the  field  of  national 
legislation,  or  that  Congi'ess  has  left  much  undone.  I  believe 
the  latter  conclusion  is  the  one  generally  accepted  by  the 
country. 

One  of  these  acts  relates  to  official  oaths.  It  repeals  the 
iron-clad  oath,  and  thus,  and  by  force  of  a  separate  section, 
admits  to  office  under  the  United  States,  all  not  excluded 
by  the  Constitution,  except  those  who,  having  held  a  com- 
mission in  the  army  or  navy  at  the  beginning  of  our  Civil 
War,  served  in  the  confederate  army,  navy,  or  civil  service. 
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Another  act  punishes  the  counterfeiting  or  fraudulent 
pa*«sing  within  the  United  JStates  of  notes,  bonds,  or  other 
securities  of  foreign  governments. 

Another  establishes  a  Bureau  of  Animal  Industry,  seek- 
ing  to  extirpate  contagious  diseases  among  animals,  and 
prevent  the  exportation  .of  diseased  cattle. 

Another,  perhaps  most  important  of  all,  seeks,  by  remov- 
ing burdens  on  the  American  merchant  marine,  and  by 
other  means,  to  encourage  the  American  foreign  carrying 
^ade. 

Another  politic  and  philanthropic  act  establishes  a  Bureau 
of  Labor  Statistics,  under  the  charge  of  a  commissioner, 
who  shall  collect  information  upon  the  subject  of  labor,  its 
relation  to  capital,  the  hours  of  labor,  the  eiirnings  of  labor- 
ing men  and  women,  and  the  means  of  promoting  their 
material,  social,  intellectual,  and  moral  prosperity. 

Another  constitutes  a  Board  of  Navigation  in  the  Treasury 
Dei)artment.  It  is  an  act  evidently  designed,  with  the  one 
alreadv  noticed,  to  renovate  the  American  merchant  marine. 

ft  ' 

Another  act  is  in  aid  of  Indian  civilization,  and  authorizes 
the  exi)enditure  of  money  for  erecting,  furnishing,  and  re- 
pairing school  buildings  for  the  further  instructing  and 
civilizing  Indian  children  dwelling  west  of  the  Mississippi. 

Noble  objects  have  all  these  laws.  Patriotism  and  philan- 
thropy should  hail  them  cordially.  The  obliteration  of  the 
disabilities  made  necessary  bv  the  Civil  War,  and  the  con- 
donation  by  a  united  people  of  all  oflenses  against  the 
Union ;  the  restoration  of  our  merchant  marine,  so  far  as 
l)ossil)l(\.  to  it.s  ancient  prosperity  and  usefulness :  the  prose- 
cution of  the  civilization  of  the  Indian  tribes,  through  the 
instruction  in  the  arts  of  life  of  their  children — what  grander 
objcits  c()ul<l  Congress  seek  than  these,  having  in  view  the 
peace,  <::n*atness,  and  j)rosperity  of  the  country?  Three 
j)riiu-ipal    snl)jects   which,   to  my   mind,   at   this   day  call 
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specially  for  patriotic  effort,  are  the  restoration  of  brotherly 
love  between  North  and  South,  the  restoration  of  our 
slaughtered  commerce,  and  the  civilization  of  the  Indian 
tribes  and  their  adoption  as  citizens  into  our  fold.  Add  to 
these  two  more,  the  extinction,  through  wise  civil  reform  of 
the  vile  maxim  that  "  to  the  victors  belong  the  spoils,"  and 
the  solution  of  the  great  problem  how  to  make  friends  of 
capital  and  labor,  and  the  field  of  statesmanship  is  well  nigh 
covered.  Happy  the  day  which  would  see  us  all  united 
upon  these  grand  objects !  Woe  betide  our  beloved  land  if  ^ 
somehow  party  spirit,  communism,  and  inordinate  greed  of 
gold,  and  gold-bought  power,  be  not  eradicated  or  perma-  / 
nently  bridled. 

I  cannot  leave  this  review  of  legislation  without  calling 
attention  to  the  argument  it  presents  in  favor  of  only  bien- 
nial legislation.  Why  should  so  many  law  manufacturing 
shops  be  busy  three  months,  on  the  average,  every  year,  to 
produce,  at  last,  so  little  ?  Think  of  it,  thirty-eight  regular 
statute  manufacturers,  and  as  many  more  to  come  as  there 
are  territories  now  to  be  constructed,  busy  grinding  out  laws, 
which  override  common  law,  civil  law,  canon  law,  and  the 
decisions  of  all  courts  upon  them,  or  either  of  them,  and 
wuth  how  much  appreciable  improvement?  Think  of  the 
expense  of  all  this!  But  that  is  the  lowest  argument. 
Think  of  the  fraud,  bribery,  and  corruption  which  festers 
in  and  around  legislatures  during  their  process  of  gestation, 
known  to  all  men,  seen  by  scarcely  any;  punished,  when, 
out  of  New  Jersey?  Think  of  the  agitation  caused  by  each 
session  in  the  public  mind,  its  effect  upon  business,  how  it 
cows  enterprise  and  checks  business  effort.  Think  of  the 
crudeness  generally  of  the  schemes  devised,  and  the  frequent 
obscurity  and  illiteracy  of  the  language  adopted.  Think  of  the 
relief  felt  on  every  hand  when  the  nuisance  comes  to  an  end ! 
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Annual  sessions  may  probably  be  necessary  for  Congress, 
and  possibly  for  such  a  great  commonwealth  as  New  York. 
But  I  think  of  no  other  state  in  the  Union  w^hich  might  not, 
at  least,  try  the  experiment  already  adopted  by  so  many 
states. 

I  could  almost  wish  that  this  had  been  the  session  year  in 
the  states  of  the  great  west — the  west  of  to-day — not  simply 
that  of  half  a  century  ago,  that  we  might  have  seen  on  their 
statute  books  the  indications  such  books  always  give  of  the 
character  of  a  people,  their  sentiments,  their  progress,  and 
their  future.     For  the  west,  the  great  staters  beyond  the  great 
river,   and   stretching  over  the   Rocky   Mountains  to  the 
Pacific  Ocean,  states,  which,  half  a  century  ago,  were  scarce 
more  than  a  wilderness,  populated  by  the  savage  and  wild 
animals,  upon  whose  capture  they  were   supported,  is  the 
type  and  picture  after  all  of  what  this  country  is  to  be. 
Grand  in  its  extent,  its  rivers,  its  lakes,  and  its  mountains; 
grand  in  its  enterprises,  which  dwarf  all  precedent  audacity; 
grand  in  its  fertility  and  its  agricultural  productions;  grand 
in  its  wealth,  whether  dug  from  the  bowels  of  the  earth,  or 
ex|)elled  by  the  blasting  of  its  rocks,  or  gathered  from  its 
numerous  flocks  and  herds,  or  from  the  wonderful  cultiva- 
tion of  its  wonderful  farms ;  it  gives  promise  of  a  future  in 
which  humanity  may  attain  greater  and  more  admirable 
development  than  elsewhere  on  the  habitable  globe.    East- 
ern, Middle,  and  South,  yea,  the  states,  once  western  now 
central,  lying  east  of  the  Mississippi,  are  belittled  by  the 
strides  of  the  west  beyond  the  river.     It  is  the  land  for  the 
fairest  and  s])ee(liest  trial,  and  for  the  most  unprejudiced 
settlement  of  all  vexed  questions,  social  or  political.    No 
Puritanism   anchors   it  to  strict  and   defined   view^s.     Xo 
Quakerism,  as  in  the  land  of  Penn,  or  inheritance  of  Hol- 
land blood,  as  in  New  York,  or  commingling  of  these  and 
other   conservative  elements,   as   in   New  Jei'sey;   or  long 
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habituation  to  the  system  of  slave  labor,  as  in  the  states 
below  Mason  and  Dixon's  line,  embarrass  or  in  any  wise  give 
tone  or  color  to  their  ideas.  They  are  more  cosmopolitan 
than  any  region  under  the  sun.  Their  people  is  made  up 
almost  of  every  nation  under  heavQn.  Their  laws  and  their 
social  life  ought  to  be  the  best,  for  they  have  all  the  past 
and  all  the  present  for  their  teachers.  If  they  are  so  wise 
as  to  rise  above  mere  acquisition  as  the  motive  of  social  life, 
to  enforce  universal  education,  to  encourage  in  their  midst 
institutions  for  the  spread  of  learning  and  science,  to  adopt 
and  cherish  the  freedom  which  comes  of  the  open  Bible — 
which  is  founded  on  true  religion,  which  recognizes  the 
Most  High  as  the  Monarch  of  all  nations,  and  obedience  to 
the  law  as  obedience  to  Him ;  if,  in  short,  they  build  on  the 
foundation  of  education  and  religion,  the  civilization  of  the 
great  west  will  be  the  crowning  triumph  of  mankind — and 
in  the  states  which  constitute  it  will  be  verified  and  fulfilled 
the  prophecy  so  familiar  to  us  all : 

"  Westward  the  star  of  empire  takes  its  way ; 
The  four  first  acts  already  passed — 
The  fifth  shall  end  the  drama  with  the  day — 
Time's  noblest  off*spring  is  the  last." 

May  I  be  permitted,  now  that  my  allotted  task  is  done, 
to  add  a  few  words  which  seem  to  me  called  for  by  the 
occasion. 

To-day  begins  the  eighth  year  of  this  Association.  Its  con- 
ception was  eminently  happy.  Its  popularity  is  exhibited 
by  its  yearly  increase  in  attendance,  and  its  present  large 
number  of  members.  But  has  it  attiiined  its  avowed  objects! 
It  hoji  "upheld  the  honor  of  the  profession  of  the  law."  It 
haj^  "encouraged  cordial  intercourse  among  the  members  of 
the  American  bar."     In  these  resi>ec*ts  I  claim  for  it  high 

distinction.    These  meetings  which  bring  and  keep  so  many 
13 
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of  US  together,  coming  from  all  portions  of  this  wide  Union, 
have  done  more  to  unify  the  American  bar  than  anything 
else  throughout  its  history,  and  yet  they  have  only  begun 
to  do  their  work.  Nor  is  the  benefit  thus  effected  easy  to  be 
exaggerated.  It  makes  us  realize  that  we  are  not  merely  of 
the  Bar  of  Massachusetts,  of  New  York,  or  of  New  Jersey,  of 
Louisiana,  or  South  Carolina,  or  Texas,  or  California — but  of 
the  Bar  of  America.  It  stimulates  our  curiosity  as  to  the 
peculiarities,  advantages,  or  defects  of  the  laws  of  common- 
wealths outside  our  own.  It  tends  to  lead  us  to  forget  state 
divisions,  and  to  love  the  whole  great  country. 

But  what  have  we  done,  so  far,  to  "  advance  the  science  of 
jurisprudence  "  ?  What  to  "  promote  the  administration  of 
justice "  ?  What  to  "  promote  uniformity  of  legislation 
throughout  the  Union  "? 

We  have  attempted  to  promote  the  administration  of 
justice.  The  situation  of  the  docket  of  the  Supreme  Court 
of  the  United  States  is  a  shame  and  a  disgrace  to  juris- 
prudence. Appellants  wait  three  years  before  they  can  be 
heard.  This  is  established  fact.  The  pace  of  the  court 
through  its  list  is  measured  with  accuracy,  so  that  you  may 
learn  at  the  beginning  of  a  term  with  well-nigh  precise  cer- 
tainty on  what  day  your  cause  will  be  reached  and  called. 
Cases,  by  the  time  they  reUch  that  tribunal,  are  largely 
winnowed  of  unnecessary  matter.  Printed  briefs,  rather  say 
arguments,  are  in  the  hands  of  the  Court  before  hearing. 
Counsel  are  economically  restricted  in  time.  The  Court-  give 
four  hours  each  week-day  but  one  to  hearings.  Their  sessions 
begin  in  October,  and  with  little  intermission  conclude  in  May. 
Wliile  they  last,  their  labor  is  burdensome.  Perhaps  they 
mi^ht  increase  the  length  of  daily  session  and  the  length  of 
tlieir  terms.  But  this,  doubtless,  would  interfere  with  time 
for  incubation,  and  might  not  really  benefit  the  suitors. 
Outside  ri4ief  must  somehow  be  given.    Could  this  Associa- 


ADDRESS  OP  CORTLANDT  PARKER.  199 

tion  have  united  on  a  scheme,  it  would  have  had  great  weight. 
But,  unfortunately,  minds  here  differed.  That  variance  of 
opinion  was  represented  in  Congress.  Besides,  legislation 
even  upon  such  a  subject  is  embarrassed  by  political  strife. 
The  advantage  of  one  plan  discussed  in  this  Association  was, 
that  it  created  no  new  judges,  and,  therefore,  neither  party, 
as  such,  had  any  motive  to  oppose  or  delay  it.  The  great 
practical  objection  to  the  other  plan  is,  that  one  party  or  the 
other  will  always  be  in  the  way  of  its  passage,  because  it  will 
not  agree  that  its  opponent  should  supply  all  the  new  judges. 
And-  as  for  arranging  for  a  division,  that  would  be  contrary 
to  that  established  maxim  already  mentioned,  superior  in 
political  force  to  Holy  Writ, "  To  the  victors  belong  the  spoils !" 
So  the  only  effort  on  our  part  to  promote  the  administration 
of  justice  has  failed.    What  other  effort  have  we  made? 

We  have  done  something  tending  to  promote  "  Uniformity 
of  legislation  throughout  the  Union."  A  very  valuable 
paper  on  the  recording  laws  of  the  United  States,  by  an 
eminent  lawyer,  judge,  and  author,  projected  changes  which 
commended  themselves  to  every  mind,  and  which  were  duly 
discussed,  published,  and  there  was  the  end.  I  believe  that 
one  state  has  adopted  an  act  as  to  the  acknowledgment  of 
conveyances  which  was  approved  by  this  Association.  An 
able  report  has  been  made  on*the  subject  of  marriage  and 
divorce,  and  the  necessity  of  uniform  laws  on  this  subject. 
If  anything  further  has  been  done,  or  any  change  of  any 
state  law  recently  been  made  in  this  most  important  direc- 
tion, I  have  not  been  so  fortunate  as  to  hear  of  it. 

We  have  done  something  too  to  advance  the  science  of 
jurisprudence.  That  is,  papers  have  been  read  here  at  our 
annual  meetings,  by  distinguished  and  able  lawyers,  dis- 
cussing subjects  of  great  moment,  and  thus  have  tended,  as 
does  every  thesis  upon  the  law,  to  accomplish  this  high  end* 
And,  yet,  comparatively,  has  much  been  done  ? 
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I  do  not  think  our  constitution  is  at  fault,  nor  its  machin- 
ery. Annually,  in  conformity  with  the  constitution,  com- 
mittees are  appointed  for  the  year  ensuing — on  jurisprudence 
and  law  reform;  on  judicial  administration  and  remedial 
procedure;  on  legal  education  and  admissions  to  the  bar; 
on  commercial  law ;  on  international  law. 

What  has  been  done  by  these  committees  ?  How  many 
reports  have  been  made?  That  on  legal  education  and 
admissions  to  the  bar  has  reported ;  and  beneficial  effect  has 
followed  in  at  least  one  state.  The  agitation  of  that  subject, 
and  of  the  proper  education  for  the  bar,  has,  I  believe,  done 
much  good.  It  has  braced  up  the  practice,  if  it  has  not 
improved  the  rules,  in  one  state  that  I  know  of  at  least ;  I 
have  hope  that  it  has  elsewhere. 

But  what  about  jurisprudence  and  law  reform?  What 
about  judicial  administration  and  remedial  procedure? 
What  about  commercial  law?  What  about  international 
law? 

Perhaps  there  is  defect  in  the  practicalness  of  otherwise 
well-devised  machinery.  It  must  be  diflBcult  to  report 
generally  upon  such  subjects.  Any  report  to  be  profitable 
must  select  some  one  topic  from  those  connected  with*  the 
large  subject  matter,  and  devote  attention  exclusively  to 
that.  It  has  occurred  to  me  to  suggest  an  addition  or  a 
change  in  the  present  plan  of  our  meetings.  It  is  the  same 
successfully  adopted  in  a  leading  religious  denomination  for 
a  meeting  termed  its  congress.  Let  the  executive  committee 
determine  upon  some  question  or  topic  connected,  we  will 
say,  with  law  reform,  and  request  four  members,  whom  they 
si  Kill  select,  to  prepare  and  conduct  a  discussion  of  it,  arrang- 
ing, if  j)ossil)le,  that  tliere  shall  be  difference  in  the  views 
presented.  Then,  let  the  subject,  after  they  are  through,  be 
open  to  debate  by  speakers  limited  in  time. 

Beside^  this  addition  to  the  interest  of  our  meetings,  let 
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the  efficiency  of  our  Association  be  enhanced  by  determining 
upon  some  one  or  two  amendments  to  the  law — say  upon 
the  subject  of  the  acknowledgment  and  record  of  convey- 
ances, and  upon  that  of  marriage  and  divorce ;  as  to  which, 
all  will  admit,  the  laws  of  the  states  should  be  uniform. 
And  then  let  a  committee  be  appointed  of  one  from  each 
state,  whose  duty  it  shall  be  to  bring  the  measure  before  its 
legislature,  and,  if  possible,  secure  its  adoption.  The  mere 
motive  of  obtaining  uniformity  will  be  a  strong  argument 
with  every  legislature,  and,  by  prudent  action  on  the  part 
of  the  committeemen,  it  will  not  be  difficult  to  secure  the 
adoption  of  a  wisely  drawn  statute. 

"-4r«  longay  vita  brevisr  Let  us  strive,  brethren  and 
friends,  to  make  these  delightful  convocations  something 
more  than  simple  occasions  of  enjoyment.  Let  us  strive  to 
become  a  power — a  power  for  good ;  a  power  which  shall  be 
recognized;  a  power  to  tighten  the  bonds  of  union — a  power 
which,  through  the  welding  together  of  the  strong  minds  and 
earnest  hearts  of  the  many  thousands  engaged  in  our  noble 
profession,  and  through  the  attainment,  by  our  means,  of  uni- 
form laws  governing  social  and  business  life,  shall  aid  the 
rail-  and  tlie  telegraph  in  that  glorious  work,  the  fruition 
fully  of  that  which  is  our  national  motto ;  a  motto  adopted, 
I  must  believe,  not  simply  as  descriptive,  nor  even  as  also 
prophetic,  but,  besides,  as  briefly  declaring  the  duty  of  every 
citizen  in  reference  to  his  state  and  to  the  nation, — "£"  Pluri- 
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Mr.  President  and  Gentlemen  of  the  Association : 

The  embarrassment  of  selecting  a  suitable  topic  for  the 
Annual  Address  before  your  Association  must  have  been 
felt  by  all  who  have  previously  undertaken  it,  and  may 
easily  be  imagined  by  others.  Shall  it  be  a  technical  read- 
ing of  some  important  statute?  a  discussion  of  some  con- 
troverted question  connected  with  the  law  or  its  adminis- 
tration? or  shall  it  be  more  general  in  its  scope  and 
purpose  ?  This  seems  to  be  settled  by  precedent,  for  I  find 
that  each  of  the  Addresses  previously  made  on  the  like 
occasion,  although  directly  relating  to  our  profession,  and 
imbued  and  tinctured  with  a  legal  flavor,  has  been  of  a 
general  or  quasi  popular  character. 

While  I  assent,  without  demur,  to  travel  in  the  accus- 
tomed path,  still  the  question  recurs, — What  general  topic 
shall  be  selected?  and  this,  Mr.  President  and  gentlemen, 
has  been  determined  almost  by  accident.  I  found  the  in- 
vitation which  brings  me  before  you  to-day  awaiting  my 
return  from  a  recent  first  visit  to  the  Pacific  Coast.  In  the 
long  journey,  some  old  notions  were  modified ;  others  were 
confirmed ;  and  some  new  vistas  of  our  institutions  and 
laws,  here  and  there,  opened  before  me:  and  yielding  to 
the  vividness  and  force  of  last  impressions,  I  resolved  to 
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accept  the  Invitation,  and  to  address  you  upon  the  General 
Character  of  American  Institutions  and  Laws;  and 
to  offer  for  your  consideration  some  observations  upon  the 
present,  and  some  speculations  concerning  the  future,  con- 
dition of  our  Jurisprudence.  It  cannot  be  inappropriate 
to  discuss  such  a  theme  before  members  of  the  Bar  gathered 
together  from  every  quarter,  and  almost  every  State  of  the 
Union. 

The  laws  of  every  enlightened  nation  and  its  correspond- 
ing judicial  system,  ought  to  be,  and  to  a  great  extent 
necessarily  are,  adapted  to  the  traditions,  manners,  habits, 
and  sentiments  of  its  people,  to  its  physical  situation  and 
character,  to  its  political  and  economic  condition  and  cir- 
cumstances. If,  for  example,  we  should  lay  side  by  side 
the  existing  French  and  English  systems  of  law  and  juris- 
prudence, and  view  them  in  the  abstract  as  dodrinmres,  we 
wouhl  probably  have  little  hesitation  in  awarding  the  gen- 
eral superiority  to  the  latter.  Yet  nothing  of  a  speculative 
nature  is  more  certain  than  that  it  w^ould  be  difficult  to 
conceive  of  a  greater  misfortune  to  each,  than  a  complete 
exchange  of  their  systems  of  law  and  jurisprudence. 

How  far  our  system  of  law  is  wise  and  consonant  with 
our  institutions ;  how  far  the  general  laws  of  that  system  are 
adapted  to  the  genius  and  w^ants  and  to  the  industrial,  com- 
mercial and  social  life  of  the  people ;  and  how  far  the 
system  itself,  or  the  general  condition  of  the  law^s,  admits  or 
recjuires  amendment  or  change,  are,  indeed,  complex  and 
difficult,  but,  nevertheless,  important,  and  it  may  be  useful, 
inquiries. 

In  1(S78,  while  holding  a  term  of  court  at  Omaha,  I  was 
one  day  pleased  on  entering  the  Hotel  to  see  the  stately 
form  and  familiar  face  of  tlie  late  Mr.  Justice  Clifford. 
He  was  accompanied  by  his  wife,  who  with  an  affectionate 
fidelity  so  well  known,  was,  throughout  his  public  career. 
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as  inseparable  from  him  as  his  shadow,  always  going 
with  him  whenever  he  journeyed  as  a  justice  in  eyre, 
or  settled  down  to  the  labors  of  a  term  in  Washington.  I 
expressed  my  surprise  at  seeing  him  beyond  the  Missouri 
River,  remarking  that  I  had  never  before  heard  of  his  being 
out  of  the  orbit,  which  embraced  his  circuit  and  his  yearly 
journey  from  Portland  to  Washington  and  return.  He 
answered,  "Yes,  I  am  surprised  at  myself.  In  the  course  of 
my  long  judicial  service,  I  was  never  out  of  what  3'ou  call 
my  orbit  but  once  or  twice,  and  then  not  far  or  long.  But 
this  tinie,  I  yielded  to  the  persuasions  of  Mrs.  Clifford  and 
the  children,  and  I  have  been  to  the  Pacific  Coast  and  am 
so  far  on  my  return."  With  judicial  gravity  he  added — 
"Two  things  I  wish  to  say.  The  first  is  that  I  have  enjoyed 
every  mile  of  the  route.  The  second  that  I  reproach  myself 
with  having  been  so  long  a  judge  of  the  Supreme  Court 
without  an  adequate  conception  of  the  vastness  and  grandeur 
of  my  country."  Chief  Justice  Marshall,  according  to  the 
pleasant  reminiscence  recalled  by  the  esteemed  and  deeply 
lamented  Mr.  Potter,  in  his  address  before  this  Association 
at  its  fourth  meeting,  assumed  the  knowledge  which  Mr. 
Justice  Clifford  eventually  acquired  by  experience.* 


*"  In  the  sim])licity  of  Marhfialt/s  day,  when  the  only  indulgence  was 
a  bottle  of  Madeira  in  bad  weather.  Chief  Justice  Marshall  would,  it  is 
said,  occasionally  ask  one  of  his  associates  to  step  to  the  window  and  see 
how  the  weather  was,  and  when  the  judge  was  compelled  to  rejKjrt  that 
the  sky  was  cloudless  and  the  sun  was  shining  brightly,  Marshall 
would  pronounce  this  judgment: — 'Well,  our  jurisdiction  is  so  extensive 
that  I  am  sure  it  nuist  be  raining  within  it  somewhere  to-day,  and  I 
think  on  the  whole,  we  will  have  our  bottle  of  Madeira.' " 

(Address  of  Mr.  Clarkson  N.  I*otter,  published  in  the  Report  of  the 
Fourth  Annual  Meeting  of  the  American  Bar  Association,  j).  193.) 
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/  Mr.  President:  Everj'  nation  must  stand  for,  embody 
'  and  represent  some  adequate,  underlying  principle  which 
permeates,  vitalizes,  and  binds  it  together.  True,  all 
sovereignty  must  be  founded  on  territory,  since  without 
territory  it  is  impossible  to  conceive  of  national  existence. 
But  real  national  grandeur  and  national  exaltation  are  not 
measured  by  territorial  area,  but  are  determined  by  the 
moral  and  intellectual  character,  aspirations,  ideas,  aims 
,.  and  purposes  of  its  people. 


I 


j  Our  system  of  Government,  State  and  National,  em- 
j  bodies  and  rests  upon  the  fundamental  proposition  of  the 
I  absolute  and  essential  civil  and  political  equality,  of  .idLiJs._ 
citizens,  whose  collective  will,  expressed  by  majorities,  is  the 
rightful  and  only  source  of  all  political  power,  and  the  only 
supreme  majesty  on  earth./  By  this  principle,  we  must  stand 
or  fall.  In  adopting  it,  we  reversed  the  accepted  doctrines  of 
the  old  world,  England  included:  which  doctrines  were  "that 
all  j)opular  and  constitutional  rights,  all  useful  and  necessary 
'  changes  in  legislation  and  administration,  can  only  emanate 
from  the  free  will  and  concession  of  the  monarch  or  insti- 
tuted government."  You  will  recall  the  discussion  of  this 
subject  by  Mr.  Webster  in  the  celebrated  HiUsemann  corres- 
pondence. The  political  doctrine  he  asserted,  so  familiar  to 
us,  as  well  as  the  elevated  style  and  the  sustained  dignity, 
force  and  logic  of  this  remarkable  state  paper,  combined  to 
fix  upon  it  the  attention  of  the  contemporary  world.  Is  this 
fundamental  principle  sound  ?  As  applied  to  our  Govem- 
nient,  it  has  now  stood  the  test  of  a  century,  overcoming  our 
fears,  strengthening  and  establishing  our  faith.  I  do  not 
pur})()se  to  discuss  its  soundness.  The  stage  of  discussion 
ended  witli  us  more  than  a  century  ago.  We  then  adopted  it 
We  staked  everything  upon  it ;  our^  Institutions  to-day  have 
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no  other  foundation,  and  by  it,  "  we  must  sink  or  swim,  live 
or  die,  survive  or  perish."  We  believe  and  maintain,  indeed, 
that  such  a  Government  rests  upon  the  broadest,  deepest  and 
most  secure  of  all  possible  foundations,  since  it  rests  upon  the 
cotiBent  and  interest  of  all;  in  a  word  upon  the  sovereignty 
or  society  at  large,  which  possesses  all  the  powers  necessary 
to  preserve  and  promote  the  general  welfare  and  safety, — 
"  p(?wers  which,"  even  Blackstone  admits,  "  no  climate,  no 
time,  no  constitution,  no  contract,  can  ever  destroy  or 
diminish." 

It  would  seem  to  result  from  this  that  our  self-governed 
Nation  is  fitted  to  live,  that  it  ought  to  live,  and  that  it  will 
live  so  long  as  it  promotes  the  interest,  protects  the  rights 
and  liberties,  and  secures  the  general  welfare  and  happiness 
of  its  people. 


Let  us  rise,  if  we  may,  to  adequate  conceptions. 
We  have  already  a  population  exceeding  50,000,000, — a 
number  greater  than  all  the  other  peoples  who  speak  the 
English  language, — ^inhabiting  38  'States  and  9  Territories, 
reaching  in  unbroken  continuity  from  Ocean  to  Ocean,  and 
from  the  Lakes  to  the  Gulf.  Behold  the  map  of  our  country. 
How  fortunate  that  the  great  mountain  ranges  and  the 
intervening  rivers  run  from  north  to  south, — nature's  eternal 
ligaments.  If  the  Rocky  Mountains  or  the  Mississippi 
river  had  been  co-incident  with  what  was  erewhile  known 
as  Mason  and  Dixon's  line,  the  Nation  probably  had  not 
come  out  of  the  Civil  War  undivided.  Consider  not  only 
its  territorial  extent,  but  the  variety  of  climate,  soil,  produc- 
tions and  resources.  Territory  suited  to  the  most  varied 
agriculture ;  vast  plains  adapted  to  grazing ;  coal  and  iron 
lying  side  by  side ;  long  stretches  of  mountain  ranges  rich 
with  deposits  of  the  precious  metals.    If  we  apply  to  the 
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future,  the  law  of  our  past  growth  (and  why  may  we  not?) 
there  are  those  present  who  will  live  to  see  our  country  with 
a  population  of  100,000,000  of  people. 

Shall  we,  the  lawyers  of  America,  be  insensible  to 
the  responsibilities  growing  out  of  our  two-fold  relations  and 
duties, — duties  as  citizens  towards  our  country,  and  duties 
as  lawyers  towards  its  laws  and  jurisprudence. 

I  offer  no  aj)ology  for  this  line  of  remark,  since  it  is*im- 
possible  properly  to  estimate  the  merits  and  value  of  any 
system  of  laws,  dissociated  from  the  institutions  out  of  which 
those  laws  spring  and  to  which  they  relate,  and  since  also 
it  ought  never  to  be  forgotten  that  our  primary  and  funda- 
mental relation  is  that  of  citizens.  We  were  citizens  before 
we  were  lawyers:  the  lawyer  does  not  merge  the  citizen.  It 
is  not  uncommon  to  hear  it  said  that  although  we  have  not 
as  yet  gone  to  pieces,  we  are  liable  to  do  so :  at  any  rate,  the 
practical  workings  of  our  institutions  are  unsatisfactory, 
and  they  have  failed  of  real  success.  There  will  be  found  in 
almost  every  considerable  city  of  Europe  an  American 
Colon}%  where  it  is  rather  the  prevailing  tone,  especially 
among  those  without  soc^ial  distinction  at  home,  to  talk  in 
this  deprecatory  strain,  and  to  award  to  other  governments 
and  institutions  a  superiority  to  their  own* '  As  more  than 
any  other  class,  the  lawyers  of  a  century  ago  shaped  and 
moulded  our  institutions,*  it  is  especially  the  duty  of  the 
lawyers  of  to-day,  to  show,  in  their  lives  and  conversation, 
that  they  appreciate  at  their  undiminished  value  the  free  and 


*  In  one  of  the  ^rciitest  of  all  his  speeches,  "  For  Conciliation  with 
Ameri(*a,"  March  22,  1775,  Birke  observes  of  the  American  Colonies, 
^^  hi  no  coxniti'ii,  pn-hapn,  in  the  worlds  is  the  lair  so  general  a  study.  The 
])rof(^s.si<)n  itself  is  nunicrous  and  powerful  and  in  most  provinces  it 
takes  tlio  U'lid.  Tlie  greater  number  of  the  deputies  sent  to  Congress 
wvn',  lawyei-s.  I  liear  that  they  have  sold  nearly  as  many  of  Blackstone's 
Connnt'ntaries  [then  recently  published]  in  America  as  in  England/' 
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popular  institutions  of  their  country,  and  to  acknowledge       |  ( 
that  howsoever  much   we  owe  to  Law,  we  owe  more  to 
Liberty. 

Our  institutions  failed  of  success !  I  deny  it.  A  thousand 
times,  I  deny  it!  Xn  the  name  of  every  man,  who,  like 
myself,  has  come  through  the  terrible  ordeal  of  poverty,  and 
knows  what  it  is, — in  the  name  of  the  unnumbered  and  un-  /  ;  ' 
born  thousands  of  generous  youth,  who  must  yet  walk  bare- 
foot upon  the  heated  ploughshares  of  this  ordeal,  I  deny  it; 
for  the  Genius  of  our  Institutions  will  attend  them,  unseen, 
throughout  the  fiery  trial,  and  give  them  a  safe  deliverance. 
What,  let  me  ask,  is  the  cause  of  our  unexampled  growth, 
our  matchless  prospects  ?  Not  alone,  or  chiefly,  a  favored 
climate  and  a  fertile  soil,  but  the  magnetic  force  and  mar- 
vellous power  of  our  free  institutions,  whose  chief  glory  is, 
that  every  man  is  equal  before  the  law,  whose  priceless 
benefaction  is,  that  every  man  has  equal  opportunities. 


It  is,  Mr.  President,  with  the  laws  and  the  legal  insti- 
tutions of  such  a  nation — founded  upon  the  sovereignty  of 
the  public  will — with  the  cherished  traditions  and  rich 
heritage  of  its  past  history  and  achievements — with  its 
present  greatness  ajid  grandeur — with  the  bright  visions  of 
the  future  which  it  opens  to  our  view,  and  which  expanding 
inimitably  as  we  gaze  swell  our  hopes  and  exalt  our  pride; — 
a  homogeneous  people,  widely  distributed  over  a  territory  of 
more  than  imperial  extent,  with  a  common  language,  with 
common  interests,  with  common  aspirations  and  hopes: — it 
is  the  laws  and  legal  institutions  of  such  a  country,  that  are 
placed  under  the  immediate  guardianship  of  the  Bar  of 
America,  and  in  no  small  degree  of  this  Association,  which 
is  National  in  its  membership  and  objects. 
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The  lawyers  of  America  ought  especially  to  remember 
that  the  strength  of  the  nation  largely  depends  upon  its  laws  and 
the  wanner  in  tvhich  th^y  are  administered.  Are  the  laws 
just  and  are  they  justly  administered  ?  The  inquiry  must 
be  answered  by  the  divine  test :  "  By  their  fruits,  ye  shall 
know  them.  Do  men  gather  grapes  of  thorns,  or  figs  of 
thistles?"  Justice  is  the  fruit  of  good  laws,  well  executed; 
and  "  Justice,"  says  Sir  James  Mackintosh,  in  his  famous 
lectures  delivered  in  Lincoln's  Inn  Hall,  "  is  the  permanent 
interest  of  all  men  and  of  all  commonwealths."  Conscious 
of  its  general  truth,  we  give  a  ready  assent  to  this  sentiment, 
without  often  pausing  to  inquire  why  it  is  that  Justice  is 
of  such  commanding  and  supreme  importance  to  the  nation 
as  well  as  the  individual.  It  is  the  justice  of  good  laws, 
well  enforced,  that  restrains  and  punishes  the  criminal; 
that  erects  the  only  effectual  barrier  against  the  uncurbed 
and  multitudinous  passions  of  men  as  they  come  surging 
on  with  the  power  of  the  Ocean,  and  proclaims  "  Thus  far 
and  no  farther;"  that  protects  with  absolute  impartiality 
every  right  recognized  by  the  law,  whether  in  favor  of 
natural  persons  or  corporate,  of  the  weak  or  the  strong, 
against  any  who  menaces  or  invades  it ;  that  stands  as  the 
impersonation  of  the  highest  attribute  of  God,  not  passively 
with  her  scales  in  equipoise,  but  with  flaming  sword,  to 
guard  the  injured  and  the  innocent,  and  to  strike  down 
the  high-handed  or  the  fraudulent  wrong-doer. 

The  most  satisfactory  ideal  I  have  ever  been  able  to  form 
of  Justice  is  embodied  in  the  picture  of  a  Judge  courageous 
enough  "  to  give  the  Devil  his  due,"  whether  he  be  in  the 
ri<2:ht  or  in  the  wrong. 

It  is  to  protect  i)ublic  and  private  rights  that  courts, 
with  their  judges  and  officers,  their  jurisdiction  and  ma- 
chinerv,  are  established  and  maintained.  Their  usual 
function,  their   most  obvious  use,  is  to   decide   civil   and 
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criminal  causes.  But  this  is  far  from  the  Dieasure  of  their 
usefulness.  We  readily  see  how  important  the  adminis- 
tration of  Justice  is  to  the  individual,  but  why  is  it  so 
important  to  the  Nation  ?  What,  however,  let  it  be  asked, 
is  the  Nation  but  the  aggregate  of  individual  citizens  ?  In 
our  times,  certainly  in  our  country,  no  Government  is 
secure  that  does  not  rest  upon  the  interest  and  affection  of 
the  governed.  Ordinarily,  when  things  are  moving  on  in 
the  even,  accustomed  tenor  of  their  way,  we  lose  sight  of 
the  vital  dependence  of  National  Life  upon  National  Justice. 
But  let  the  safety  of  the  Nation  be  threatened  from  within 
or  without,  in  the  pressure  and  stress  of  such  an  exigency, 
which  comes  sooner  or  later  to  all  nations,  then  is  instantly 
perceived  and  felt  the  vital  relation  between  the  National 
Justice  and  the  National  Existence.  Jfjall  interests  in  the 
State,  those  of  labor  and  those  of  capital,  which  are  always  \ 
closely  allied^lind  rarely  antagonistic  except  as  the  result 
oLlawS- wtdch  operate  unjustly  upon  the  one  or  the  other; 
if  all  persons  within  the  State,  regardless  of  birth,  race, 
religion,  or  condition,  feel  that  the  State  is  the  highest 
embodiment  of  practical  beneficence,  and  surely  to  be  relied 
on  to  do  equal  and  exact  justice  to  all  men  and  all  in- 
terests, then  in  the  moment  of  peril  all  persons  rise  and 
rally,  dilated  and  transfigured  by  a  sublime  and  irresistible 
patriotism,  bringing  as  free-will  offerings  their  treasure  and 
lives  to  defend  and  preserve  laws  and  institutions  which 
they  have  found  to  be  so  dear.  Then  especially  it  is  that 
the  strength  of  popular  institutions,  such  as  ours,  is  revealed 
and  demonstrated. 

If  these  observations  be  well  founded,  can  the  lawyer, 
statesman  or  citizen  conceive  any  inquiry  more  important 
than  an  examination  into  the  character  and  condition  of 
the  laws  and  jurisprudence  of  his  country  ? 

I  therefore  purpose  to  attempt  a  survey,  necessarily 
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brief,  of  the  general  nature  of  our  system  of  laws  and  its 
practical  workings,  with  a  view  to  sec  how  far  it  is  con- 
sonant wuth  our  political  institutions,  and  adapted  to  the 
temper  and  wants  of  our  people,  and  with  the  further  view 
to  see  how  far  it  deserves,  on  the  one  hand,  the  eulogies  so 
often  pronounced  upon  it,  or  on  the  other,  the  complaints 
so  frequently  made  against  it.  Such  a  survey  will,  more- 
over, tend  to  define  the  extent  to  which  the  **  choice  and 
tender  business  "  of  introducing  changes  therein,  seems  to 
.  be  practicable  and  expedient. 

It  is  observed  of  the  constitution  of  the  human  mind, 
that  it  "  continuallv  oscillates  between  an  inclination  to 
complain  without  sufficient  cause,  and  to  be  too  easily 
satisfied."*  Either  extreme  is  injurious.  If  we  erroneously 
conceive  an  institution  or  system  to  be  perfect,  it  induces 
self-satisfaction  and  inactivity.  If  we  magnify  its  defects, 
it  may  discourage  the  needful  attempt  to  remedy  them. 
Let  us  come  then  to  this  inquiry,  not  as  partizans,  nor  with 
the  zeal  and  bias  of  the  advocate,  but  with  the  "  cold 
neutrality  of  impartial  judges."  "  Paint  me  as  I  am,"  was 
the  command  of  Oliver  Cromwell  to  Lely.  "  If  vou 
leave  out  the  wart,  the  scars,  or  the  wrinkles,  I  will  not 
pay  you  a  shilling." 


Now,  THE  GREAT  FA(^T,  which  as  wc  approach  this  sub- 
ject, meets  our  view,  is,  that  the  Common  Law  (including 
in  the  phrase  "  ('ommon  Law  "  as  here  used,  the  supple- 
mental equity  system  of  the  Court  of  Chancery  which 
^row  out  of  tlie  Common  Law  and  constitutes  a  part  of  it), 

UNDERLIES    THE     WHOLE     SYSTEM     OF     AMERICAN     JURISPRU- 

DExcE.     The  ex})rcssion   "  the  Common  Law  "  is  used  in 
various  senses:  (a)  sometimes  in  distinction  to  statute  law; 

*  Ciiiizot,  IJist.  Oiv.  Europe,  Lect.  I. 
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(6)  sometimes  in  distinction  to  equity  law ;  and  (c)  some- 
times in  distinction  to  the  Roman  or  Civil  Law.  I  use  it 
in  this  Address  in  the  latter  sense.  I  do  not  stop  to  inquire 
how  the  common  law  came  to  be  introduced  here,  and 
adopted  by  us.  I  deal  with  the  fact  as  it  exists,  which  is, 
that  the  Common  Law  is  the  basis  of  the  laws  of  every 
State  and  Territory  of  the  Union,  with  comparatively  un- 
important, and  gradually  receding,  exceptions.  And  it  is 
indeed  a .  most  fortunate  circumstance,  that  divided  as  our 
territory  is  into  so  many  states,  each  supreme  within  tlie 
limits  of  its  power,  a  common  and  uniform  general  system 
of  jurisprudence  underlies  and  pervades  them  all. 

Taking  into  consideration  the  genius  and  situation  of  our 
people,  and  the  nature  of  our  political  situation,  at  which  with 
this  view  I  have  already  glanced,  the  inquiry  presents  itself 
what  is  the  general  character  of  the  Common  Law?  What 
its  adaptation  to  our  people  and  our  situation?  what  its 
merits?  what  its  defects? 

The  first  observation  I  submit  is  that  the  Common  Law,     \ 
as  well  as  the  institutions  which  it  developed  or  along  side  of     I 
which  it  grew  up,  is  pervaded  by  a  spirit  of  freedom,     I 
which  distinguishes  it  from  all  other  systems  and  peculiarly  adapts    j 
it  to  the  institxdions  of  a  self-governed  people.     It  is   clearly^ 
established  by  the  laborious  and  learned  researches  which 
have  been  more  recently  made  that  the  germs  and  elements 
of  this  law  and  of  English  polity  are  of  Germanic  origin.* 
The  Saxon  Conquerors  of  Great  Britian  were  not  mere  bodies 
of  armed  invaders.      They  went  to  England,  during  two 
or  more  centuries,   in   families  and   communities.     What 
manner  of  men  where  they?    Guizot,  certainly  no  pp,rtial 
witneas,    dwells    upon    the    fact    that    the    distinguishing 
character  of  the  Germans  was  ''their  powerful  sentiment 
of  personal  liberty,  personal  independence   and   individu- 

*  Stubbs'  Const  Hist.  chap.  i.  et  seq. 
14 
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ality."  He  affirms  and  repeatedly  reiterates,  that  it  was 
they  who  "introduced  this  sentiment  of  personal  inde- 
pendence, this  love  of  individual  liberty,  into  European 
civilization;  that  this  was  unknown  among  the  Romans; 
unknown  in  the  Christian  Church ;  and  unknown  in  nearly 
all  the  civilizations  of  antiquity.  The  liberty  which  we 
meet  with  in  ancient  civilizations  is  political  liberty — the 
liberty  of  the  citizen,  not  the  personal  liberty  of  the  man 
himself."*  "^       . 

Thus  conquering  and  colonizing  England,  they  carried 
with  them  **  from  lands  where  the  Roman  Eagle  had  never 
been  seen,  or  seen  only  during  the  momentary  incursions  of 
Drusus  and  Germanicus,"  t  their  language,  their  religion, 
their  customs,  their  laws  and  their  organizations.  These  were 
indigenous — ^liomebred,  without  trace  or  tincture  of  the 
Roman  law  and  institutions.  X  They  borrowed  nothing  from 
antiquity  or  from  surrounding  peoples.  They  founded,  and 
in  the  course  of  centuries  their  successors  and  descendants — 
the  people  of  England, — built  up  their  institutions  on  their 
own  model.  Macavlay  speaks  of  this  with  his  accustomed 
vividness:  "The  foundations  of  our  Constitution"  he  savs, 
"  were  laid  by  men  who  knew  nothing  of  the  Greeks,  but 
that  they  had  denied  the  orthodox  procession  and  cheated 
the  Crusaders;  and  nothing  of  Rome  but  that  the  Pope  lived 
there.  Those  who  followed  contented  themselves  with  im- 
proving on  the  original  plan.  They  found  models  at  home; 
and  therefore  thev  did  not  look  for  them  abroad."  §  In  words, 
well  known,  the  author  of  the  Sinrit  of  the  Laws,  referring  to 
the  checks  and  balances  of  the  English  Constitution  say?: 
"This  lu^autiful  svstem  has  been  found  in  the  forest'^  of 
Germany."     {Ce  hedu  systhne  a  etft  trouve  dans  Ics  bou.)\\ 


*  Hii<t.  Civ.  Europe,  Loot.  II. 

t  Frooiiiaii,  Norman  Conqm^st,  ('hap.  i.  J  Digby,  11, 12. 

'i  Easni/  on  UiMorif.  ||  Montesquieu,  Book  XI.  Clmp.  VI. 
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This  love  of  personal  freedom  and  independence  was  im- 
pressed upon  the  institutions,  thej^  founded  or  adopted  or 
modified.  Learned  investigators  differ  concerning  the  extent 
to  which  Roman  law  existed  and  prevailed  at  the  time  of 
the  Saxon  conquest,  and  the  extent  to  which  it  was 
adopted  or  incorporated  into  the  English  laws,  usages 
and  institutions.  But  there  is  an  universal  assent  to  these 
propositions,  viz.:  that  the  Saxon  spirit  of  freedom  was 
embodied  in  the  various  local  courts;  that  it  was  in  these 
popular  tribunals  that  the  principles  of  law  and  local  gov- 
ernment were  cultivated  and  disseminated ;  that  the  Saxons 
breathed  into  the  English  Government  and  institutions  "a 
spirit  of  equity  and  freedom  which  has  never  entirely 
departed  from  them,"*  and  that  in  the  course  of  time 
the  Common  Law  intertwined  its  roots  and  fibres  inseparably 
into  the  Constitution,  polity,  local  and  municipal  institutions, 
the  civil  and  criminal  jurisprudence,  the  family  relation,  and 
the  rights  of  person  and  of  property.  So  from  an  immemorial 
or  early  period,  the  local  territorial  subdivisions  of  England^ 
such  as  towns  and  parishes,  enjoyed  a  degree  of  freedom  and 
were  permitted  to  assess  upon  themselves  their  local  taxes 
and  manage  their  local  affairs.  The  rate-payers  were  thus 
dignified  by  being  an  integral  part  of  the  communal  life: 
the  foundations  of  municipal  liberty  were  laid:  political 
power  was  decentralized :  knowledge  of  the  laws  and  rever- 
ence for  and  obedience  to  them  were  constantly  taught  by  a 
participation  in  their  administration  and  enforcement.  This 
is  exactly  the  opposite  of  the  systems  prevailing  on  the 
Continent,  where  the  central  power  absorbs,  governs,  regulates 
everything,  thereby  destroying  municipal  freedom  and  the 
capacity  to  enjoy  and  exercise  it,  as  well  as  the  power  to  de- 
fend and  pre?^erve  it. 

*  Mackintosh :  HiM.  Eng.  VoL  5,  Chap,  1  ;  Betna:  Hist.  Com.  Law:  In- 
troduction by  Fiiilason. 
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In  this  country,  this  system  of  decentralizing 
POLITICAL  POWER,  aiid  of  entrusting  the  direction  of  local 
affairs  to  the  local  constituencies,  has  from  the  earliest 
colonial  periods  been  carried  to  a  much  greater  extent  than 
in  England.  As  you  pass  from  one  end  of  this  country  to 
the  other,  alike  in  the  older  regions  and  in  the  newest  or- 
ganized settlement,  you  will  see  the  affairs  of  each  road- 
district,  school-district,  township,  county,  town  and  city 
locally  self-managed,  including  the  administration  of  local 
justice.  Every  township  in  the  United  States  has  a  local 
court  with  power  to  summon  a  jury  of  the  vicinage,  thereby 
bringing  justice  home  to  the  business  and  bosoms  of  the 
people,  and  making  it  their  own  affair.  We  are  somewhat 
apt  to  look  with  disdain  upon  the  courts  held  by  Justices  of 
the  Peace.  But  in  reality,  we  have  few  more  useful  institu- 
tions. The  eyes  of  the  ordinary  justice  have  not,  indeed, 
been  couched  to  the  "gladsome  light  of  jurisprudence." 
He  may  be  prone  to  make  technical  mistakes,  but  in 
general,  he  manages  by  himself  or  the  jury  to  work  out 
substantial  justice,  in  the  decision  of  the  disputes  arising 
out  of  the  every-day  affairs  of  the  people.  It  is  in  no  slight 
degree  instructive  to  trace  the  institutions  of  this  new 
country  back  to  the  germs  of  the  Saxon  or  Anglo  Saxon 
polity,  for  wlien  we  touch  to-day,  even  in  our  frontier  settle- 
ments, the  electric  chain  wherewith  Providence  hath  bound 
the  ages  and  the  generations  of  men  together,  we  discover 
that  we  are  in  historic' communion  with  rude  and  remote 
ance?>tors  although  separated  from  us  by  seas,  mountains, 
and  centuries. 


Thk  States  of  this  corNTRY  bind  together  the  congeries 
of  local  institutions,  which  they  create  severally  and  regulate 
independent  of  Federal  control ;  thus  happily  preventing  a 


ANNUAL  ADDRESS  BY  JOHN  F.  DILLON.  217 

concentration  at  the  National  center  of  the  governmental 
power  and  duty  of  legislating  for  and  regulating  the  affairs 
of  local  communities  throughout  a  country  of  such  extent, 
that  with  its  exact  situation,  wants,  and  interests,  it  would 
be  impossible  for  Congress  to  become  accurately  acquainted. 

So,  in  the  ascending  scale,  the  Federal  Constitution 
constitutes  tlie  States  and  the  people  of  all  the  States  into  a 
National  Government.  It  defines  the  relations  of  the  States 
to  each  other  and  to  the  General  Government,  and  limits 
the  power  of  the  States  under  any  pretext  to  deprive  any 
citizen,  however  humble,  of  the  great,  primordial  rights  of 
freedom  and  equality  before  the  law. 

Magna  Charta  remains  to-day  one  of  the  main  founda- 
tions of  English  liberty.*  Its  chief  glory  is  the  provision 
"  that  no  freeman  shall  be  imprisoned  or  diseized  of  his  free- 
hold, but  by  the  lawful  judgment  of  his  peers  or  the  law  of 
the  land."  This  provision,  memorable  in  its  origin,  historic 
in  its  associations,  luminous  with  the  light  of  universal 
justice,  beneficent  in  its  eiffects,  and  long  ago  embodied  in 
all  of  the  State  Constitutions,  has  been  recently  carried  into 
the  Federal  Constitution,  thereby  placing  the  rights  of  life, 
liberty  and  property,  as  against  invasion  by  the  States, 
under  the  protection  of  the  National  authority.  The 
ancient  lawgivers  to  induce  the  highest  possible  venera- 
tion and  esteem  for  the  laws,  taught  that  they  came  from 
heaven  and  were  sacred.  If  any  human  work  ought  to  be 
regarded  with  sanctity  by  us,  it  is  the  Constitution  of  the 
United  States.  Unmatched  and  matchless  instrument;  source 
and   guaranty  of  National  life,  of  general  prosperity  and 


*  "  The  whole  of  the  constitutional  history  of  Enpland  is  little  more 
than  a  commentary  on  Maona  Chakta."  (Stubbs'  Co7}8t.  Hist.  Vol.  I. 
Chap.  XII.)  Ma(;na  Chahta  "is  the  keystone  of  English  liberty." 
(Hallam,  Middle  Ages,  Vol.  II.  Chap.  VIII.) 
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of  countless  blessings — making  the  States  and  the  People 
one  great,  free,  happy,  United  Nation. 


If  the  Supreme  Court  during  the  period  of  active 
national  development  covered  by  the  long  official  career  of 
Chief  Justice  Marshall  had  put  a  narrow  and  inelastic 
construction  upon  the  Federal  Constitution,  so  that  it  could 
not  have  expanded  with  the  growth  and  answered  the 
necessities  of  a  great  people,  it  would  have  been  calamitous 
to  an  extent  no  words  can  portray,  and  no  imagination 
can  conceive. 

Marshall's  judgments  upon  the  National  Constitution 
are  among  the  most  original  and  massive  works  of  the 
human  reason.  They  are  almost  as  important  as  the  texts 
of  the  Constitution  which  they  expound.  Some  of  them 
were,  indeed,  criticised  at  the  time;  but  they  have  immova- 
bly established  themselves  as  right  in  the  general  judgment 
of  lawyers,  public  men  and  the  people.  Although  changes 
in  political  parties  have  been  reflected  in  the  personnel  of 
the  Bench ;  although  unforeseen  crises  in  the  national  life 
have  been  reached  and  passed,  it  is  remarkable  that  on  not 
one  of  his  many  judgments  has  been  written  the  word 
"  over -ruled,"  and  equallj'  remarkable  that  no  existing 
political  party  proclaims  or  holds  tenets  or  doctrines  in- 
consistent with  the  principles  on  which  those  judgments 
rest.  They  have  become  primal  lights,  shining  with  the 
steadfast  and  silent  fidelitv  of  the  North  Star  or  the  South- 
em  (h'oss,  for  the  guidance  of  the  inquirer  after  American 
Constitutional  Law. 

For  nearlv  tiftv  vears  after  his  death,  the  Nation  failed 

«/  ft  V  ' 

to  show  in  any  overt  manner  an  adequate  appreciation  of 
the  simplicity,  woi'th,  and  dignity  of  his  character,  and  of 
his    exti-aonlinary    and    unequalled    judicial    fitness    and 
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qualities;  at  all  events  it  failed  to  display  any  public 
memorial  of  gratitude  for  those  labors  which  not  only  so 
greatly  contributed  to  make  the  Supreme  Bench  so  illus- 
trious, but  which  enabled  the  country  to  attain  unto  its 
present  stature  without  any  strain  upon  the  Constitution. 
The  Bar  and  the  Nation  have  at  length,  though  tardily  and 
since  our  last  meeting,  shown  themselves  worthy  of  the  in- 
heritance of  such  a  name  and  of  such  labors,  by  erecting  his 
statue,  executed  by  the  gifted  son  of  his  loved  and  eminent 
Associate,  to  the  end  that  the  Chief  Executive,  the  legislator, 
the  suitor,  the  lawyer,  the  judge,  and  the  citizen,  may  in  all 
coming  time,  as  they  go  to  or  return  from  the  Capitol,  be 
reminded  of  the  thoughtful  features,  the  calm  majesty, 
the  placid  courage,  the  lofty  character,  the  inestimable 
public  services  of  him  whose  uncontested  and  unenvied 
title  is  that  of  the  Great  Chief  Justice. 


Consonant  with  the  popular  character  of  our  institutions 
are  the  Grand  and  Petit  jury.  They  are  expressions  of 
the  free  and  practical  si)irit  of  the  Common  Law.  They 
have  a  value,  a  deep  value,  too  often  overlooked,  beyo^nd  the 
^specific  functions  they  exercise.  The  jurors  acquire  and 
•disseminate  a  knowledge  of  the  laws  among  the  local  com- 
munities from  which  thev  come,  and  to  w^iich  thev  return. 
We  ought  doubtless  to  reform  the  abuses  of  administration 
in  the  jury  system.  But  the  complaints  against  the  system, 
so  far  as  well  grounded,  arise  largely  from  inexperienced  or 
incapable  judges,  or  from  unwise  statutes  curtailing  the 
powers  of  the  Judge  in  jury  trials  to  those  of  a  mere  Mod- 
erator. I  have  given  to  this  subject  some  observation  and 
reflection,  the  results  whereof  I  have  elsewhere  expressed. 
I  will  not  here  repeat  tliem  further  than  to  re-affirm  that  in 
my  judgment,  the  Jury  is  both  a  valuable  and  an  essential  part 
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of  our  judicial  and  political  system.  It  is  not  simply  to  be 
venerated  as  a  reminiscence,  but  prized  for  its  usefulness. 
Its  roots  strike  deep  into  the  soil  and  cling  to  the  very 
foundation  stones  of  our  jurisprudence.  The  system  belongs 
to  free  institutions  and  tends  to  fortify  and  perpetuate 
them.  I  quite  agree  with  Chief  Justice  Taney,  than 
wliom  few  judges  have  had  wider  experience  and  none, 
perhaps,  have  been  more  caj>able  of  forming  a  sound  and 
unimpassioned  judgmenty  He  has  left  on  record  his  de- 
liberate opinion  that  our  Liberties  are  closely  bound  up 
with  the  preservation  of  the  Jury.*  I  protest  against  the 
Continentalization  of  our  law.  I  invoke  the  conservative 
judgment  of  the  Profession  against  the  iconoclast  who  in  the 
name  of  Reform  comes  to  destroy  the  jury ;  against  the  rash 
surgery  which  holds  not  a  cautery  to  cure,  but  a  knife  to 
amputate  and  excise. 


It  is  no  part  of  my  purpose  to  institute  a  comparison 

BETWEEN    THE   CIVIL    AND   THE   COMMON    LAW,  the   OUC,  Or  the 

other  of  which,  constitutes  the  foundation  of  the  jurispru- 
dence of  every  civilized  Christian  state.  It  is  undoubtedly  true 
that  abstractly  considered  in  it*^  entirety  as  a  mere  system  of 
jurisprudence,  the  civil  law,  elaborated  and  matured  by  Rome 
in  the  height  of  her  civilization  was,  until  less  than  a  century 
ago,  superior  to  the  common  law,  whose  foundations  were 
laid  in  the  twilight  of  the  Nation,  and  which  had  not  kept 
pace  in  growth  with  the  development  and  progress  of  the 
English  people.  The  feudal  system  in  its  day  made  serfs 
of  the  masses.  It  was  a  system  in  its  nature  at  war  with 
commerce.  It  was  inimical  to  peaceful  pursuits.  Out  of  its 
l()f]:ic  sprang  the  most  baleful  doctrine  that  has  blighted  the 
English   law — the  df^ctrine  of  tenure.      To  gratify  ancestral 

*  Tyler's  Life  of  Taney. 
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pride  and  maintain  family  splendor,  the  feudal  aristocracy 
tied  up  the  landed  property  in  the  iron  fetters  of  tenure ; 
and  although  it  constituted  the  wealth  of  the  nation,  it  was 
withdrawn  from  commerce  and  could  not  serve  as  a  basis  of 
credit.  The  feudal  system  is  the  source  of  the  land-laws 
of  Great  Britain,  which  still  press  with  such  crushing 
weight  upon  the  agricultural  and  industrial  classes.  What 
singular  phenomena  we  frequently  witness  as  the  results  of 
opposing  forces.  For  example:  Feudalism  as  a  military 
system  was  logically  compelled  to  ignore  the  rights  of 
woman.  She  could  not  render  military  service.  Upon 
marriage  her  legal  identity  was  lost — merged  in  that  of  her 
husband;  and  the  old  common  law  pressed  this  fiction 
inexorably  to  all  its  logical  consequences, — consequences 
which  so  often  shocked  the  moral  sense  as  to  lead  the 
Court  of  Chancery  timidly  to  take  the  wife  partially  under 
its  benign  protection.  At  the  same  time,  it  is  curious  to 
observe  that  it  was  feudalism  in  its  effects  upon  the  do- 
mestic life  and  manners  in  the  castle,  that  gave  to  woman, 
to  the  wife  and  mother,  an  importance  they  never  had 
before,  and  have  never  since  lost.  Having  done  its  work, 
feudalism  is  happily  gone,  but  its  choicest  flower,  the  ele- 
vation, companionship  and  recognized .  dignity  of  woman 
still  lives  and  its  fragrance  yet  fills  the  air;  and  her  legal 
rehabiliment  is  the  work  of  our  own  times. 

But  with  the  growth  of  commerce,  the  world's  great 
civilizer;  with  the  advancement  and  elevation  of  the  people 
and  their  constant  progress  towards  liberty ;  with  the  estab- 
lishment and  growth  of  the  principles  of  Equity  under 
the  great  Hardwicke  and  a  long  succession  of  illustrious 
Equity  judges  ;  with  the  disappearance  from  the  law  courts 
of  the  refinements,  subtilities  and  artificial  logic  of  the 
schoolmen,  which  so  long  poisoned  the  common  law ;  and 
taking  law  and  equity  as  constituting  together  one  single 
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connected  system  of  Jurisprudence  as  that  system  exists  at 
this  time  in  Great  Britain  and  in  America,  it  is,  I  think,  with 
all  of  its  defects,  the  most  splendid  system  of  enlightened 
and  practical  justice,  as  applied  to  the  affairs  of  mankind, 
that  the  world  has  ever  witnessed. 

The  Roman  Law  on  the  revival  of  learning  conquered 
the  nations  of  continental  Europe.  But  the  English  people 
sturdily  resisted  it,  and  as  a  system  it  obtained  no  foothold 
on  English  soil.  Many  of  its  enlightened  and  useful  princi- 
ples have  been  introduced  into  and  have  thereby  enriched 
the  English  law,  but  the  common  law  has  always  main- 
tained itself  intact  as  a  competing,  distinctive  system.  It 
must  be  confessed  that  it  lacks  the  artistic  svmmetrv  of  its 
great  rival ;  but  it  was  better  adapted  to  the  institutions 
and  character  of  the  English  people  and  was  for  them  at 
least,  as  it  is  for  nSj  the  better  system. 


It  is  not  a  speculative  system.  It  has  not  been  excogi- 
tated by  doctrinaires  and  built  up  from  without,  as  a  work 
of  art.  Its  merit  is  that  it  is  based  upon  the  long  experience 
of  mankind ;  has  grown  out  of  real  transactions,  actually 

* 

litigated  and  recorded.  The  principles  of  a  judicial  judg- 
ment, settled  and  announced  after  the  argument  of  counsel, 
limited  to  the  j)r€cise  state  of  facts  which  the  particular  case 
presented,  added  that  much,  but  only  that  much,  to  the 
existing  mass  of  legal  principles.  The  value  of  our  system 
of  law  as  we  now  have  it  is  that  it  embodies  the  wisdom  of 
time  and  long  vx\)er\euci^^^ Everybody  is  wiser  than  anybody'^ 
said  Tallkykani),  and  truly;  and  it  is  this  general,  accumu- 
lated wisdom  that  has  been  carried  into  our  law. 

LoiU)  IIalk  in  liis  short  Tract  on  the  '^ Amendment  and 
AUrrdiiitn  <f  Ldirs,'"  every  word  of  wliich  is  golden,  three 
tiniis  (IcH'lares  that   ''Time  is  the  wiseA  thing  under  lieavefn,'' 
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and  that  "time  and  long  experience  is  much  more  ingenious, 
subtile,  and  judicious  than  all  the  wisest  and  acutest  wits 
co-existing  in  the  world,  can  be."  * 


The  most  distinctive  feature  of  the  Common  Law  of 
England  and  America  is  the  rule  of  judicial  precedent, 
or  the  biAding  force  of  adjudged  cases  as  rules  of  decision^ 
for  like  causes.  In  no  other  system  of  jurisprudence  is  such 
force  given  to  judicial  judgments.  The  result  is  that  else- 
where than  in  Great  Britain  and  America,  the  judicial 
reports  are  few  since  judicial  judgments  have  no  authority, 
and  no  higher  rank  than  the  expositions  or  commentaries 
of  private  writers.  The  corresponding  result  is  that  in  1881 
the  judicial  reports  in  England  numbered  2,944  volumes, 

* "  It  is  moHt  certain,"  says  Lord  Chief  Justice  II  vle,  "that  time  and 
long  experience  is  much  more  ingenious,  subtile  and  judicious,  than  all 
the  wisest  and  acutest  wits,  co-existing  in  the  world,  can  be.  It  dist\)ver8 
sucli  varieties  of  emergencies  and  cares,  an<l  such  inconvenience  in  things, 
that  no  man  would  otherwise  have  imagined.  And  on  the  other  side,  in 
everything  that  is  new,  at  least  in  most  things,  esi>c(ially  relating  to  laws, 
there  are  thousands  of  new  occurrences  and  entanglements,  and  coinci- 
dences and  complications,  that  would  not  possibly  be  at  first  foreseen. 
And  the  rea.son  is  ai)parent ;  because  laws  concern  such  multitudes,  and 
those  of  various  dispositions,  j)a.ssions,  wits,  interests,  concerns,  that  it  is 
not  possible  for  any  human  foresight  to  discover  at  once,  or  to  provide  ex- 

I)edient8  against,  in  the  first   constitution  of  a  law, so  that  in 

.truth  ancient  laws,  esj>ecially  that  have  a  conmion  concern,  are  not  tlie 
issues  of  the  pri)den(!e  of  this  or  that  council  or  senate,  but  they  are  the 
productions  of  the  various  exi)eriences  of  the  wisest  thing  in  the  inferior 
world ;  to  wit,  time,  whic^h  as  it  dis(;overs  day  after  day  new  incon- 
veniences, so  it  doth  successively  apply  new  remedies;  and  indeed,  is  a 
kind  of  aggregation  of  the  discoveries,  results  and  applications  of  ages 
and  events ;  so  that  it  is  a  groat  adventure  to  go  about  to  alter  it,  without 
very  great  necessity,  and  under  tlie  greatest  demonstration  of  safety  and 
convenience  imagina])le."     ( Hargrave's  Law  Tracts.) 
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and  in  this  country  3,000,  and  they  are  increasing  at  the 
rate  of  over  100  volumes  a  year. 

Where  is  this  multiplication  of  reports  to  end? 
Is  it  to  go  on  unchecked  indefinitely?  Is  it  desirable  or 
practicable  to  check  it?  How  far  is  it  an  evil,  and  what 
is  the  remedy  ?  These,  Mr.  President,  are  inquiries  of  such 
pressing  and  serious  moment  that  they  may  well  engage 
the  attention  of  the  Association. 

I  suj)pose  it  to  be  undisputed  that  up  to  this  time 
the  Law  Reports  cannot  be  regarded  otherwise  than  as 
an  inestimable  possession.  Even  Bentham,  the  bitter 
opponent  of  what  he  derisively  styles  "judge-made  law," 
and  advocate  of  that  to  which  he  gave  the  name  of 
"Codification,"  declared  of  the  "Report  Books"  (which 
in  Bcnthamese  stands  for  Law  Reports)  that  the  "  greats 
quantity  of  wealth  possessed  in  this  shape  by  any  other 
nation  is  penury  in  comparison  of  that  which  has  been 
furnivshed  by  the  English  common  law.  In  this  point  of 
view  (as  a  rich  storehouse  of  materials  for  legislation ;  such 
a  storehouse,  that  without  it  no  tolerably  adequate  system 
of  laws  could  be  made)  it  is  a  blessing  even  now.  As  a  light 
to  the  legislator,  to  assist  him  in  making  real  law  (that  is 
statute  law),  it  is  a  matchless  blessing ;  but  this  sham  law 
(that  is,  judge-made  law)  as  a  substitute  to  real  law,  is  a 
curse.  Time  was  when  for  want  of  recorded  experience, 
the  pen  of  the  legislator  could  find  no  tolerably  adequate 
indications  for  guidance.  Time  was — but  that  time  is  now, 
at  least,  at  an  end."  *  . 


To  THE  subject  OF  CODIFICATION  I  will  presently  make 
a  bri(^f  reference;    but  since  it  is  clear  that  down  to  the 

*  lA'ttor  IV.  of  •'  Jtrnny  Bentham^  an  Englishvian,  to  the  Citizens  of  the 
i<ec(  nd  Aiiirrican  I'nitt'd  States  "  on  the  Codification  of  tlie  laWy  1817. 
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present  the  Law  Reports  are  such  invaluable  repositories  of 
legal  principles,  the  inquiry  I  wish  now  to  propound,  is, 
whether  they  have  lived  out  the  period  of  their  usefulness,  that 
is,  whether  their  continued  publication  is  a  benefit  or  an 
evil.  Undoubtedly  it  were  better  that  many  of  the  volumes 
of  reports  of  inferior  or  over-worked  courts  had  never  ap- 
peared. Undoubtedly  the  weighty  advice  of  old  Bui^strode, 
so  quaintly  expressed  in  the  dedication  of  his  second  vol- 
ume, in  the  time  of  the  Commonwealth,  over  two  hundred 
years  ago,  has  been  too  often  disregarded :  "  That  as  the 
laws  are  the  anchor  of  the  Republic,  so  the  Judicial 
Reports  are  as  anchors  of  the  laws,  and  therefore  ought 
to  he  well  weighed  before  put  out.''  Undoubtedly  it  is  to  be 
regretted  that  so  many  ca^^es  have  been,  and  that  so  many 
cases  continue  to  be  reported  and  published  that  contain 
nothing  new  or  valuable. 

But  the  inquiry  is,  Have  we  reached  a  stage  in  the  history 
and  development  of  our  law  when  it  is  desirable  that  the 
doctrine  of  stare  decisis  shall  cease?  that  no  more  Law 
Reports  shall  be  put  out?  that  should  they  be  superseded 
by  extracting  from  tliem  all  that  is  valuable  and  trans- 
muting it  into  statutable  form  ?  It  does  not  appear  to  me 
that  the  general  answer  to  these  several  inquiries  is  difficult. 
The  law  as  a  result  of  the  ever  occurring  changes  in  the 
condition  of  business  and  society,  and  of  legislation,  is 
constantly  changing.  How  are  these  changes  authori-' 
tatively  to  be  ascertained  and  authenticated  ?  The  old  is 
to  a  great  extent  so  well  settled  and  known  as  to  have  be- 
come elementary  and  indisjmtable.  It  is  the  new  that  is 
unknown  and  needs  interpretation  and  definition.  And  as 
between  the  old  reports  and  the  new,  the  experience  of  every 
lawyer  and  judge  is,  I  think,  that  the  new  are  the  most 
useful  because  the  most  needed;  and  while  this  is  felt  to  be  so, 
the  publication  of  Reports  of  Adjudged  Cases  will  continue. 
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The  inquiry,  however,  recurs.  Is  this  to  go  on  forever? 
If  not,  when  and  how  is  it  to  end  ?  Will  it  break  down 
under  its  own  ever-increasing  and  insupportable  weight,  and 
end  in  eliminating  the  doctrine  of  Judical  Precedent  from 
our  law,  and  substituting  the  continental  system?  or  will 
it  have  its  end  in  superseding  the  Law  Reports  by  Codifi- 
cation? or  will  it  have  some  other  issue? 

We  have  two  great  divisions  of  law — statute-law  and 
case-law.  The  statutes  are  frequently  fragmentary,  "cross 
and  intricate,"  superimposed  one  upon  another.  Case-law 
has  to  be  sought  in  almost  numberless  reports  and  often 
among   conflicting   decisions.      Our  law  is  thus  fairly 

OPEN    TO    THE    THREE-FOLD    OBJECTION     OF     WANT     OF     CER- 
TAINTY,    WANT     OF      PUBLICITY,      AND      WANT     OF      CON^^ENI- 

ENCE.  *      Its   existing    condition    urgently  calls    for   some 

,  *  Amos  {Science  of  Law,  Chap.  13),  classifies  "  the  exact  evils"  to  be 
provided  against  under  four  headings,  which  may  be  summarized: 

1.  Actual  uncertainty,  owing  to  the  multiplicity  and  conflict  of  de- 
cisions. 

2.  AVaste  of  labor  in  the  process  of  ascertaining  the  state  of  the  law. 

3.  AVaut  of  publicity,  preventing  knowledge  of  the  law  by  the  com- 
munity or  laity. 

4.  Want  of  knowledge,  or  the  difficulty  of  acquiring  such  knowledge, 
on  the  part  of  the  legislator,  thus  hampering  him  in  his  efforts  to 
amend  it. 

It  seems  to  me  that  the  mischiefs  which  call  for  i^emody  are  the  three 
I  have  mentioned  above,  namelv : 

1.  Wayit  of  certainty,  that  is,  the  existence  of  unnecessary  uncertainty, 
arising  mainly  out  of  the  partial  and  irregular  development  of  ca.se-law 
and  cnnllicting  decisions  and  piecemeal  and  desultorj"^  legislation. 

2.  Want  of  publicity ,  arising  out  of  having  to  acquire  a  knowledge  of 
the  law  by  a  resort  to  so  many  volumes  of  reports,  thus  necessarily  con- 
fining a  knowledge  of  even  its  leading  principles  to  the  profession  of 
the  liiw. 

3.  Want  of  convenience,  or  voluminousness^  caused  by  the  vast  number 
and  nnilti]>licati(>n  of  Reports  and  Statutes. 

Of  these,  the  first  and  third  are  the  more  important;  but  the  second 
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remedy,  if  any  practicable  and  expedient  remedy  exists. 
The  lawyer  in  an  important  case  does  not  feel  that  he  has 
discharged  his  full  duty  if  he  has  not  made  a  thorough 
examination  of  the .  multitudinous  mass  of  decisions  and 
put  the  result  upon  his  brief.  The  community,  which  is 
conclusively  supposed  to  know  the  law  and  required  to 
obey  it,  does  not  attempt  to  acquire  or  affect  to  possess 
such  knowledge.  Tennyson's  well-known  picture  borrows 
nothing  from  poetic  coloring,  but  is  severely  drawn  with 
the  sober  pencil  of  a  judge. 

"  The  lawless  science  of  our  law, 
The  codeless  myriad  of  precedent, 
That  wilderness  of  single  instances, 
Through  which  a  few,  by  wit  or  fortune  led, 
May  beat  a  pathway  out  to  wealth  and  fame." 

Our  condition  is  worse  than  the  condition  in  England, 
since  we  have  thirty-eight  state  courts  of  last  resort,  and 
no  superior  tribunal  to  harmonize  conflicting  decisions, 
except  in  the  comparatively  small  number  of  cases  involv- 
ing federal  law.  » 

Still,  the  inquiry  comes  back,  What  is  the  remedy  ?  "  Is 
there  no  balm  in  Gilead?  Is  there  no  physician  there?" 
Still  the  question  presses,  Where  or  in  what  is  all  this  to 
end? 


When  we  consider  how  purblind  are  the  wisest  and 
most  sagacious  in  dealing  with  the  future,  I  venture  a 
forecast,  and  the  reasons  therefor,  with  unaffected  distrust. 


is  by  no  means  unimjwrtant,  especially  in  a  Nation  where  suffrajre  is 
universal.  I  have  known  more  than  one  instance  of  the  results  of  the 
toil  of  years  being  swept  away  because  men  in  business  did  not  know 
the  elementar>'  principles  of  the  law  of  negotiable  paper. 
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1.  Our  laws  will,  I  believe,  even  if  Codification  be  not 
adopted,  become  relatively  more  and  more  embodied  in 
legislative  form. 

The  greater  certainty  and  convenience  of  a  carefully  con- 
sidered enactment  over  the  chaotic*  and  unmethodized 
condition  of  the  law  when  it  has  to  be  sought  through 
volumes  of  reports  and  a  variety  of  statutes,  will  constantly 
operate  with  no  inconsiderable  force  in  expanding  the  scope 
of  legislative  action ;  and  this  although  codification,  in  the 
sense  usually  attached  to  the  term,  be  not  undertaken. 
This  tendency  is  specially  observable  in  modern  English 
legislation,  and  one  cannot  fail  to  perceive  in  the  modern 
English  Reports,  how  much  greater  than  formerly  is  the 
proportion  of  causes  that  turn  upon  statutory  enactments. 
Every  statute  carefully  thought  out  and  fully  covering  an 
imi)ortant  subject  is,  in  one  sense,  codification ;  at  all  events 
it.  is  pro  tanio  a  remedy  for  the  unsatisfactory  condition 
of  the  law  on  that  subject  existing  when  the  statute  was 
enacted.  In  this  silent,  unperceived  way,  the  English 
bar  and  people  are  being  educated  up  to  and  gradually 
prei)ared»  for  codification  in  some  practicable,  expedient 
form. 

But  ought  the  legislative  action  to  be  so  expanded  as  to 
embrace  Codifk^ation  within  its  remedial  endeavors  ?  Well 
what  is  Codification  ?  The  term  is  used  in  such  a  varietv  of 
senses  that  it  must  be  defined  before  the  question,  "  whether 
Codification  is  an  expedient  remedy?"  can  be  answ^ered. 

By  one  class  of  Code  advocates,  it  is  insisted  that  the 
essential  idea  of  a  code  is  a  complete  statement  of  the  whole 
law  of  the  land  including  both  statute  law  and  case  law.  In 
their  view  the  principles  of  true  codification  must  assume 
that  the  law  in  its  leading  departments  has  practically 
attained  its  growth;  that  its  principles  are  settled;  that 
tliese  can  be  and  ought  to  be  expressed  in  precise  and  logi- 
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•cal  form,  without  any  necessary  reference  to  old  language 
and  conceptions  or  titles ;  that  it  is  feasible  to  do  this  so  as 
to  cover  the  whole  field  of  general  law,  to  the  end  of  super- 
seding the  prior  Statutes  and  the  Law  Reports;  and  that 
any  lesser  attempt  argues  an  inadequate  appreciation  of  the 
mischief  and  of  the  needful  remedy.  To  me  it  has  always 
seemed,  I  will  not  say  chimerical,  but  inexpedient  to  attempt 
a  scheme  so  ambitious  as  the  embodying  into  a  code  or 
statutory  form  rules  applicable  to  all  the  complicated  trans- 
actions of  modern  business  and  society,  with  a  view  wholly 
to  supersede  the  Reports. 

The  comprehensive  scheme  above  outlined  seems  to  have 
been  Bentham^s  idea  of  a  Code.  What  is  more  visionary  than 
the  legal  millenium  he  pictured  to  his  fancy  ?  "Every  man 
his  own  lawyer!  Behold  in  this,"  he  exclaimed,  "the  point 
to  aim  at."  Bentham  never  argued  or  tried  a  cause.  His 
independent  and  vigorous  intellect  lacked  the  true  legal 
w^isdom  that  can  only  come  from  living  contact  with  the  law 
at  the  bar  or  on  the  bench.  He  had  all  the  elements  of  a 
Reformer — enthusiastic,  fierce,  destructive.  He  is  an  unique, 
statuesque,  eccentric  figure  in  the  English  law.  His  sensi- 
tive nature  personally  unfitted  him  for  the  practice  of  his 
profession.  But  as  we  read  his  bitter,  bold,  sweeping  de- 
nunciations of  the  evils  in  government  and  the  law  as  he 
saw  them,  we  seem  to  behold  in  him  an  ancient  Prophet 
with  flowing  robe  and  beard,  coming  with  a  new  message  to 
an  unheeding  world.  His  assaults  were  not  wholly  without 
effect,  and  they  brought  about  at  length  some  useful  emend- 
dations  in  the  law.  "Nobody  has  been  so  much  plundered 
as  Bentham,"  said  some  one  to  Talleyrand,  who  replied, 
**True,  but  how  rich  he  still  is."  The  world  is  yet  troubled 
over  his  ideas  as  to  the  rationale  and  true  purpose  of  that  to 
which  he  gave  the  name  of  Codification;  and  it  is  not  im- 
possible that  a  more  remote  age  may  accept  as  sound  in 

15 
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principle  what  to  most  of  us  still  seems  to  be  his  extra vag^it 
notions  on  this  subject. 

He  believed  it  was  possible  to  extract  from  the  Reports  all 
that  was  valuable  in  them ;  nay  that  this  ought  to  be  clone 
and  done  speedily  and  embodied  in  a  Code,  whereupon  he 
would  have  been  willing,  I  fancy,  to  have  burned  the  Law 
Reports,  and  himself  to  have  applied  the  torch.  Unfortunately 
there  is  no  alchemy  by  which  the  value  of  the  Law  Reports 
can  nU  be  extracted  and  transmuted  into  statutorv  coin. 

There  are,  1  think,  few  advocates  of  Codification  who- 
share  in  Bentham's  extreme  views;  but  there  are  many 
who  believe,  myself  among  them,  that  far  less  radical  scheme 
— one  more  suited  "  to  human  nature's  dailv  food/'  is  not 
only  feasible  but  desirable,  viz. :  a  thorough  revision  and 
systematic  statement  not  of  the  whole  law,  but  as  far  as  it 
can  be  expediently  done,  of  the  law  on  the  great  subjects 
which  relate  to  the  ordinary  business  and  life  of  the  people ; 
deducing  and  stating  what  is  clear;  removing  what  is 
archaic  and  obsolete ;  settling  what  is  doubtful  or  obscure, 
never  losing  sight  of  the  old  landmarks,  sailing  ever  close 
to  the  shore,  using  whenever  they  will  best  answer  the  pur- 
pose, old  conceptions,  language  and  methods  of  classification, 
and  making  no  changes  in  substantive  law,  except  where 
it  is  demonstrably  clear  that  change  is  improvement. 

Codification  within  these  conservative  limits,  has 
many  advocates  in  England  and  in  this  country  among 
lawyers  and  judges  of  ability  and  wide  experience. 

Of  the  opjxments  of  codification  of  the  unwritten  law  in 
any  form,  some  deny  its  practicability  and  some  its  expediency. 
li^  prdcticdbility  proceeds,  in  part.,  upon  the  truth  so  clearly 
expressed  by  Lord  Mansfield  that  "  the  Law  does  not  con- 
sist of  j)articnlar  cases,  but  of  general  principles,  which  are 
illnslrated  and  explained  by  those  cases."  * 

*  Rex  vs.  Benibriage,3  Dougl.  332. 
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The  number  of  the  cases  is  legion  ;  but  the  principles  they 
establish  are  comparatively  few,  capable,  of  course,  of  being 
thoroughly  mastered,  and  capable  also  of  direct  and  in- 
telligible statement.  The  objection  to  the  expediency  of  such 
a  performance,  assuming  the  work  to  be  thoroughly  done  by 
the  ablest  and  fittest  men  in  the  profession,  is  that  the 
freedom  of  growth  of  the  unwritten  law  will  thereby  be 
arrested,  and  the  inelasticity  and  imperativeness  of  the 
codified  rule  will  work  injustice,  since  the  courts  will  be 
required  to  apply  it  in  cases  in  which  the  facts  and  circum- 
stances would  take  it  out  of  the  rule  if  the  rule  had  not  been 
cast  in  an  inflexible  statutory  mould. 

There  is  some  plausibility,  but  on  the  assumption  that  the 
work  of  Codification  is  done  in  the  spirit  and  manner  I  have 
indicated,  there  is  little  real  force  in  the  objections.  In  my 
view  the  codifier  ought  not  to  generalize  any  principle  so  that 
it  could  fairly  apply  to  any  other  than  the  class  of  cases  spec- 
ially defined,  and  for  which  it  was  intended,  to  the  end  that 
the  codified  rule  shall,  unless  purposely  changed,  be  simply 
co-extensive  with  the  settled  uncodified  rule,  which  the  courts 
have  no  more  power  to  change  or  to  refuse  to  apply  in  the 
uncodified,  than  in  the  codified,  state.  If  cases  shall  arise  not 
within  the  rule,  and  not  expressly  provided  for,  they  will  be 
determined  in  the  same  manner  as  if  no  code  existed.  If 
mistakes  shall  be  made,  they  can  be  speedily  remedied  by 
the  legislature,  which  meets  annually  or  bi-annually  in  all 
the  states ;  and  by  a  standing  provision  for  frequent  legis- 
lative revision.  A  rule  could  also  be  enacted  that  the  Code 
should  be  construed  as  a  Code  of  the  Common  Law  of  the 
State,  and  not  strictly,  like  statutes  in  derogation  of  the 
common  law. 

A  more  extended  and  radical  scheme  of  codification  than 
the  one  I  have  outlined,  is,  I  admit,  theoretically  possible,  and 
perhaps,  desirable,  whenever  the  work  can  be  thoroughly 
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done.  Codification  in  some  form,  will,  I  feel  sure,  be  ac- 
complished at  no  very  distant  day  in  Great  Britain,  and 
then,  if  not  before,  our  States  will  undoubtedly  adopt  the 
result  with  necessary  changes. 

In  the  Law  of  Procedure,  we  have  heretofore  led  the 
way,  under  an  able  and  eminent  lawyer  of  this  State  (Mr. 
David  Dudley  Field,)  in  a  great  reform  which  has  spread 
not  only  over  our  own  land,  but  has  crossed  the  two  oceans, 
and  lies  at  the  basis  of  the  recent  and  existing  Judicature  Act 
of  Great  Britain.  Fortunate  man!  to  have  had  his  days 
graciously  prolonged  so  much  beyond  the  common  span, 
that  he  might  witness  the  ecumenical  triumph  of  the  ideas 
of  his  earlier,  but  not  more  enthusiastic,  days. 

It  ought  to  gratify  a  laudable  national  and  professional 
pride  if  we  could,  in  like  manner,  lead  the  way  to  a  reform 
equally  needed,  and  within  the  limits  indicated,  equally 
practicable,  in  the  Substaxtative  Law  common  to  both 
nations.  I  recall  here  Mr.  Webster's  remarks  in  his 
finished  euolgy  on  Mr.  Justice  Story  :  "There  is  no  purer 
pride  of  country  than  that  in  which  we  may  indulge  Avhen 
w^e  see  America  paying  back  the  great  debt  of  civilization, 
learning,  and  science  to  Europe ;  and  in  the  august  reckon- 
ing and  accounting  between  nations,  returning  light  for 
light,  and  mind  for  mind.  Acknowledging,  as  we  all 
acknowledge,  our  obligations  to  the  original  sources  of 
English  Law,  as  well  as  of  civil  liberty,  we  have  seen  in  our 
generation  copious  and  salutary  streams,  turning  and  running 
backward,  rei)lenishing  their  original  fountains,  and  giving  a 
freslicr  and  brighter  green  to  the  fields  of  English  Juris- 
prudence." 


2.  In  course  of  time,  each  State  will  have,  as  the  result  of 
permanent  statutes  and  the  lengthened  line  of  its  own  judicial 
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decisions,  a  jurisprudence  of  its  own  so  ample,  that  the 
necessity  for  going  beyond  it  will  arise  only  in  the  novel  and 
exceptional  cases,  which  will  justify  and  reward  the  labor. 


3.  As  the  common  law,  happily,  underlies  substantially 
our  whole  jurisprudence,  thereby  giving  it  a  general  uni- 
formity of  character;  as  the  labor  of  examining  the  mul- 
titude of  reports  becomes  more  and  more  onerous  to  the 
busy  practitioner  or  the  equally  busy  judge;  and  as  the 
character  for  learning  and  ability  of  many  of  the  benches  of 
shifting  judges,  is  not  such  as  to  invest  their  judgments  and 
decisions  with  special  value,  .the  combined  result  will  be  a 
tendency  more  and  more  to  diminish  the  importance  of 
the  "case  lawyer"  and  to  make  felt  the  importance  of 
a  knowledge  of  the  great,  living,  fundamental  principles  of 
our  law  and  equity  systems,  and  to  argue  and  decide  causes 
with  greater  reliance  upon  these  principles.  We  have 
happily  reached  at  length,  in  law  as  in  literature,  the 
salutary  stage,  when,  in  the  language  of  Dr.  Johnson,  "  no 
precedents  can  justify  absurdity ^  * 


As,  therefore,  we  must  expect  that  Adjudged  cases  will 
CONTINUE  TO  BE  REPORTED,  and  Continue  as  heretofore  to  be 
used  as  authority,  and  to  serve  as  sources  or  evidence  of 
legal  principles,  we  are  deeply  concerned  in  whatever  favor- 
ably or  injuriously  affects  the  value  of  the  Reports. 

The  character  of  many  recent  reports  has  deterior- 
ated FROM  several  CAUSES.  To  two  of  thesc,  I  will  now 
allude  because  they  arise  from  mistaken  views  and  prac- 
tices of  the  Judges  themselves,  and  are,  therefore,  readily 
remediable. 

*Life  of  Milton. 
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Most  of  our  appellate  courts  are  crowded  with  causes,  and 
the  effect  of  this  upon  the  judges  is  that  they  too  often  feel  it  to 
be  an  ever  pressing,  paramount,  all  absorbing  duty  "  to  dear 
the  dockety  This  mistakenly  becomes  the  chief  object  to  be 
attained — ^the  primary,  instead  of  a  quite  subordinate,  con- 
sideration. In  the  accomplishment  of  this  end,  the  judges  are 
as  impatient  of  delay  as  was  the  wedding  guest  in  the  Kime 
of  the  Ancient  Mariner.  Added  to  this,  a  majority  of  the 
Api^ellate  Judges  generally  reside  elsewhere  than  at  the 
capital  or  place  where  the  courts  are  held,  and  the  desire  is 
constantly  felt  to  bring  a  laborious  session  to  an  end  as 
speedily  as  possible,  in  order  that  they  may  rejoin  their 
families  and  do  their  work  in  the  fatigue-dress  of  their 
libraries,  rather  than  under  the  necessary  restraints  of  the 
term.  As  a  result,  two  practices  have  grown  up,  too  gener- 
ally throughout  the  country,  which  have,  as  I  think,  done 
more  to  impair  the  value  of  judicial  judgments  and  opinions 
than  perhai)s  all  other  causes  combined. 

The  first  is  that  the  sub^mission  of  causes  upoii  printed 
briefs  is  favored  and  oral  arguments  at  the  bar  are  discouraged, 
and  the  time  allowed  therefor  is  usually  inadequate. 

On  this  subject,  I  hold  very  strong  opinions;  but  also  hold 
that  no  opinion  can  be  too  strong.  As  a  means  of  enabling 
the  court  to  understand  the  exact  case  brought  thither  for 
its  judgment;  as  a  means  of  eliciting  the  very  truth  of  the 
matter  both  of  law  and  fact,  there  is  no  substitute  for  oral 
argument.  None !  I  distrust  the  soundness  of  the  decision 
of  any  court,  of  any  case  either  novel  or  complex,  which  has 
been  submitted  whollij  upon  briefs.  Speaking,  if  I  may  be 
allowed,  from  my  own  experience,  I  always  felt  a  reasonable 
assurance  in  my  own  judgment  when  I  had  patiently  heard 
all  that  opposing  counsel  could  say  to  aid  me;  and  a  very 
diminislied  faitli  in  any  judgment  given  in  a  cause  not 
orally  ar^ned.      Mistakes,  errors,  fallacies  and  flaws  elude 
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Tis,  in  spite  of  ourselves,  unless  the  wise  is  pounded  and 
hammered  at  the  bar.  This  mischievous  substitute  of 
printer's  ink  for  face-to-face  argument  impoverishes  our  case- 
law  at  its  very  source,  since  it  tends  to  prevent  the  growth 
of  able  lawyers  who  are  developed  only  in  the  conflicts  of 
the  bar,  and  of  great  judges  who  can  become  great  only  by 
the  aid  of  the  bar  that  surrounds  them.  It  was  not  thus 
until  a  quite  recent  period.  Nor  are  these  views  at  all 
novel.  Lord  Coke  refers  to  the  benefits  of  oral  arguments 
in  language  the  most  solemn  and  impressive.  In  cases  of 
diifficulty  he  says :  "  No  man  alone  with  all  his  uttermost 
labors,  nor  all  the  actors  in  them,  themselves  by  themselves 
out  of  a-court  of  Justice,  can  attain  unto  a  right  decision ; 
nor  in  court  without  solemn  argument  tvhere  I  am  pei*8uaded 
Almighty  God  openeth  and  enlargeth  the  understanding  of 
those  desirous  of  Justice  and  Rights 

Formerly,  whenever  a  new  or  difficult  question  arose, 
the  judges  of  England  invited  argument  and  reargument, 
always  in  open  court ;  and  in  the  earlier  days  of  the  law, 
the  matter  was  not  onlv  debated  at  the  bar  bv  the  counsel 
for  the  parties,  but  was  afterwards  discussed  by  the  Judges 
openly  at  a  time  prefixed  in  the  presence  of  the  barristers 
and  apprentices  :  "  a  reverend  and  lionorable  proceeding  in 
law,  a  grateful  satisfa(!tion  to  the  parties,  and  a  great  in- 
struction to  the  studious  hearers.'^  * 


*  "  Whereunto  (in  those  cases  that  })e  tortuosi  and  of  preat  diflTKMihy, 
adjudjjed  iJi)on  demurrer  or  resolved  in  oi)en  court  i,  no  one  man  alone 
with  all  his  true  and  uttermost  laboi-s,  nor  all  the  actors  in  them,  them- 
selves bv  themselves  out  of  a  Court  of  Justice,  nor  in  Court  without 
solemn  argimient,  where  (I  am  pursuaded,  Almighty  God  openeth  and 
enlargeth  the  understanding  of  those  desirous  of  Justice  and  right)  could 
ever  have  attained  unto.  For  it  is  one.  amongst  others,  of  the  great 
honors  of  the  Common  Laws,  that  causes  of  great  ditliculty  are  never 
adjudged  or  resolved  iti  tenehris  or  suh  siletUio  supressis  rationibus,  but  in 
open  Court,  and  there  uiH)n  solemn  and  elaborate  arguments,  first  at 
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If,  gentlemen,  our  case-law  is  not  to  go  on  deteriorating, 
we  must  revive  the  former  appreciation  of  -the  value  of  oral 
arguments.  It  is  these  that  must  be  favored,  and  it  is  the 
submission  wholly  on  briefs  that  ought  to  be  discouraged. 

The  other  practice  among  some,  I  fear  many,  of  our 
appellate  courts  which  injuriously  affects  our  case-law,  is 
the  practice  of  assigning  the  record  of  causes  submitted  on 
printed  argumerUs  to  one  of  the  Judges  to  look  into  and  tvriie 
an  opinion,  vrithout  a  previous  examination  of  the  record  and 
arguments  by  the  judges  in  concert. 

This  practice  ought  to  be  forbidden,  peremptorily  for- 
bidden, by  statute.  What  is  the  most  difficult  function  of 
an  appellate  court  ?  It  is,  after  the  record  is  fully  opened 
and  the  argument  understood,  to  determine  precisely  upon 
what  point  or  points  the  judgment  of  the  case  ought  to  turn 
and  rest.  This  most  delicate  and  important  of  all  judicial 
duties  ought  always  to  be  performed  by  the  judges  in  full 
conference  before  the  record  is  delivered  to  one  of  their 
number  to  write  the  opinion  of  the  court;  which,  when 
written,  should  be  confined  to  the  precise  grounds  thus 
predetermined.  Both  in  respect  to  oral  arguments  and 
prior  conferences,  the  Supreme  Court  of  the  United  States 
is  a  model  for  every  appellate  tribunal  in  the  countr}\ 


the  bar  by  the  counsel  learned  of  either  party  (and  if  the  case  depend 
in  the  Court  of  Common  Pleas,  then  by  Sergeants  at  law  only) ;  and 
after  by  the  Bench  by  the  Judges,  where  they  argue  (the  puisne  Judge 
be<rinnin<:  and  so  ascending)  seriatim  upon  certain  days  openly  and  pur- 
posely prefixed,  declaring  at  large  the  authorities,  reasons  and  causes 
of  their  judjzments  and  resolutions,  in  every  particular  case  (habet  enim 
'nrsrio  (pud  energipc  viva  vox)  a  reverend  and  honorable  proceeding  in  law, 
a  jirateful  satisfaeti(m  to  the  parties,  and  a  great  instruction  and  direction 
to  the  attentive  and  studious  hearers." — i?ir  Edward  Coke's  Preface  to 
Otli  Coke's  Reports,  paire  xiv. 
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When    the   ideal  of   legal   education  shall  be  the    \ 
mastery  of   principles,  so    that  the  first  impulse  of   the 
lawyer  will  be  to  find  the  "  principle  "  and  not  the  "  case  " 
that  governs  the  matter  in  hand:  when  arguments  at  the 
bar  shall  be  mainly  directed,  first  to  an  ascertainment  of  the   1 
peculiar  and  controlling  facts  of  the  case  under  consider-    ' 
ation,  and  then  to  pointing  out  the  principles  of  law  which   \ 
apply  to  this  precise  state  of  facts,  each  of  which  operations  • 
requires  the    disciplined   exercise  of  intellectual  qualities-' 
of  a  high  order ;   when  the  Bench  shall  be  constituted  of 
the  flower  of  the  Bar,  and  appellate  judgments  shall  not 
be  given  without  a  previous  conference  of  the  judges  at 
which  the  grounds  of  the  judgment  shall  be  agreed  upon 
before  the  record  is  assigned  for  the  opinion  to  be  written  ; 
when  opinions  shall  be  rigidly  restricted,  without  unneces- 
sary disquisition   and   essay-writing,  to  the  precise  points 
needful  to  the  decision,  we  will  have  an  abler  bar,  better 
judgments,  and  an  improved  jurisprudence,  in  which  erro- 
neous and  conflicting  decisions  will  be  few,  and  reduced  to 
the  minimum. 


And  here  I  must  close.  My  purpose  has  been  to  sliow 
that  our  system  of  jurisprudence  is  consonant  with  the  genius 
of  our  people  and  with  our  civil  and  political  institutions ; 
that  it  is  an  outgrowth  of  them,  and  powerfully  supports  and 
sustains  them.  It  is,  in  its  ground-work,  the  system  that  pre- 
vails wherever,  in  either  continent,  the  English  language  is 
spoken.  In  our  law  libraries,  we  find  the  learning  and 
labors  of  judges  administering  this  system  in  Law  Reports 
frpm  India,  South  Africa,  Australia,  New  Zealand,  the 
Sandwich  Islands,  and  the  West  Indies.  All  this  is  the 
heritage,  by  a  species  of  tenancy  in  common^  of  the  English 
and   American    lawyer,   who    wherever,   within   this   wide 
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horizon,  he  IBnds  his  language  spoken,  finds  also  individual 
and  civil  liberty,  popular  institutions,  the  grand  and  petit 
jury,  legislative  assemblies,  Magna  Charta,  Habeas  Corpus, 
the  same  sacred  regard  for  individual  righti^,  the  same 
reverential  affection  for,  and  instinctive  obedience  to  law. 
incalculable  advantages!  We  have  the  same  legal 
literature.  AVe  have  the  same  legal  firmament,  in  which 
we  behold  IIale  and  Marshall,  Hardwicke  and  Story, 
Blackstone  and  Kent,  Erskine  and  Webster.  We  par- 
take mutually  of  the  benefits  of  the  labors  of  each  other. 
Whoever  achieves  anything  for  the  advancement  or  improve- 
ment of  the  law,  achieves  it  not  for  his  own  countrv 
alone,  but  for  all  English-speaking  and  English-governed 
peoples. 

My  FURTHER  Pi'RPOSE  has  been  to  show  that  although 
this  system  is  not  without  serious  defects,  rather,  however, 
of  form  than  of  substance,  the  remedy  is  not  to  substitut-e 
the  princij)les  of  some  alien  system,  but  to  engraft  the 
needed  amendments  and  changes  on  this  hardy,  native 
stock. 

The  special  duty  of  the  American  lawyer  is,  of  course,  to 
improve  and  promote  the  jurisprudence  of  his  own  country. 
That  we  recognize  this  duty,  the  existence  of  this  Associa- 
tion, of  which  this  is  the  chief  end,  fully  attests.  What 
great  and  complex  problems  confront  the  American  lawj-er, 
growing  out  of  our  vast  territorial  extent,  and  our  distinct 
Federal  and  State  systemsof  government  and  jurisprudence; 
out  of  the  changes  wrought  by  iron,  steam  and  electricity  in 
business  and  all  the  modes  of  communication  and  transporta- 
tion ;  out  of  the'combinations  of  capital  almost  without  limit 
in  corponite  form,  ailecting  int^jrests  vital  to  individuals  and  to 
society.  The  law  has  to  be  adapted  to  these  new  situations  and 
ciiiuinstaiices.  What  a  weighty  work.  Truly  it  demands  the 
most  atteiilive  study,  the  most  penetrating  observation,  the 
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most  sedate  consideration,  the  ripest  judgment.  Here  will  be 
found  work  for  us  all.  We  have  laid,  as  I  have  attempted  to 
show,  the  foundations  of  a  noble  jurisprudence,  and  during  the 
two  centuries  of  our  Colonial  and  National  life,  the  structure 
has  been  carried  along  so  as  to  meet  contemporary  wants 
and  needs.  The  work  must,  however,  go  forward  with  the 
National  progress.  What  more  generous  ambition  can  in- 
spire, what  higher  duty  can  engage,  the  American  lawyer 
than  to  assist,  in  his  day,  in  advancing  this  structure,  and 
adapting  it,  by  alteration  and  enlargement,  to  the  changed 
and  changing  conditions  of  society ;  a  work  which  must 
ever  go  on,  yet  never  be  completed. 

"  Some  unfinished  window 
In  Aladdin's  tower, 
Unfinished  must  remain." 


READ   BY 


ANDREW   ALLISON, 

OF    NASHVILLE,    TENNESSEE. 


The  Rise  and  Probable  Decline  of  Private  CorporaUons 

in  America. 

Biography  is  one  of  the  most  instructive  and  attractive  of 
studies.  There  is  a  peculiar  fascination  in  the  history  of 
the  humblest  life,  although  it  may  be  plainly  told.  Exist- 
ence itself,  life,  death  may  be  real  enough  when  applied  to 
ourselves ;  but  when  we  consider  them  in  a  former  genera- 
tion, they  possess  all  of  the  charms  of  romance.  And  if  the 
subject  has  achieved  greatness,  or  played  an  important  part 
in  the  history  of  his  times,  admiration  of  the  character  is 
added  to  the  novelty  of  the  subject:  the  obscure  beginning, 
the  struggle  against  adverse  fortune,  the  final  triumph,  or 
the  heroism  in  defeat — all  these  never  fail  to  delight  the 
fancy  of  youth,  while  they  afford  the  most  pleasing  reflec- 
tions of  age.  The  history  of  the  formation  of  ideas  and 
principles;  of  the  origin,  growth,  and  development  of  social 
and  political  institutions,  is  even  more  inviting,  for  it  is  the 
history  of  whole  generations  of  men ;  it  presents,  moreover, 
a  still  wider  field  for  analytical  inquiry  and  philosophical 
speculation. 

I  am  to  consider,  necessarily  with  great  brevity,  the  col- 
lective historv  of  some  of  those  institutions — those  artificial 
beings,  called  corporations,  created  by  the  state  for  an  in- 
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finite  variety  of  temporal  purposes;  to  inquire  how  they 
came  here,  how  they  have  used  or  abused  their  opportuni- 
ties, and  what  results  they  have  accomplished ;  to  consider 
in  what  way  they  have  been  connected  with  our  great  com- 
mercial, manufacturing,  and  industrial  enterprises;  how 
they  have  contributed  to  the  necessaries,  conveniences,  and 
luxuries  of  life;  how  they  have  been  subject  to  popular 
caprice,  to-day  taken  under  the  protection  of  the  state,  sub- 
sidized and  granted  peculiar  and  valuable  privileges,  and 
to-morrow  bending  under  the  ban  of  popular  displeasure, 
threatened  with  confiscation  and  utter  annihilation.  Created 
by  the  people  for  their  own  purposes,  their  chronicle  is  but 
a  chronicle  of  the  times.  As  we  know^  them,  thev  are 
emphatically  American  institutions,  necessities  of  modem 
life,  just  what  we  have  made  them;  growing  up  under  our 
customs  and  economics,  moulded  by  our  constitutional  and 
statutory  laws,  our  judicial  decisions,  and  our  public  senti- 
ment, to  fill,  from  time  to  time,  such  places  in  our  social, 
educational,  and  business  lives  as  our  progress  has  made 
desirable. 

Private  corporations  had  been  a  part  of  the  common  law 
of  England  long  before  the  settlement  of  this  continent. 
No  doubt  the  theory  was  carried  over  with  the  body  of  the 
civil  law  by  the  Roman  legions  at  the  conquest  of  Britain. 
Blackstone  attributes  the  origin  of  corporations  to  the 
Romans.  Plutarch  mentions  that  Numa  Pompilius  divided 
the  Romans  and  Sabines  into  different  corporations,  in  order 
to  sui)pn'ss  the  turbulence  of  contending  tribes.  But  the 
Pandects  set^m  to  favor  the  idea  that  the  Romans  were  in- 
debted for  them — as  thev  were  for  so  much,  besides,  that 
was  excellent  in  art,  lettei-s,  and  jurisprudence — to  the 
(Treoks.  It  is  probable,  though,  that  what  Plutarch  terms 
''corporations/' were  what  we  call  "societies."  Afterwards 
tlie  civil  law  brout^lit  the  organization  of  corporations  to 
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great  symmetry;  and  no  student  of  that  system  can  fail  to 
be  attracted  by  the  remarkable  resemblance  of  their  regula- 
tions to  our  own  laws  governing  the  same  institutions, 
especially  in  those  classes  where  a  personal  liability  is  im- 
posed upon  stockholders  for  the  debts  of  the  company.  A 
few  great  trading  monopolies  had  been  created  before  we 
were  known  as  a  nation :  such  as  the  Russian  Company  in 
the  reign  of  Edward  VI,  the  Eastland  Company  in  1579, 
the  East  India  Company  in  1600,  and  the  Hudson's  Bay 
Company  in  1670.  But  on  the  Continent  peculiar  privileges 
were  always  jealously  bestowed  upon  any  class  of  persons. 
In  England,  while  they  were  given  in  exceptional  instances 
to  a  few  favorites  of  the  crown,  it  has  never  been  the  policy 
to  confer  upon  associations  formed  for  purposes  of  trade,  the 
full  and  unqualified  privileges  that  are  bestowed  with  us. 
In  no  other  age  or  country  have  private  corporations  entered 
so  extensivelv  into  the  business  of  the  countrv,  never  so 
thoroughly  into  the  details  of  everyday  life,  as  with  us. 
When  we  walk  through  the  exhumed  cities  of  antiquity,  and 
see  about  us  so  much  to  remind  us  of  our  own  domestic  life, 
we  sav  svmpatheticallv:  IIow  grand  must  have  been  vour 
public  baths,  your  libraries,  your  theatres,  your  market-places ; 
how  delightful  the  groves  of  your  philosophers!  But,  poor 
unfortunates!  You  have  never  known  the  delight  of  being 
transported  in  palaces  with  the  swiftness  of  the  winds,  of 
receiving  messages  across  the  ocean,  hours,  as  it  were,  before 
they  were  sent,  of  speaking  to  friends  hundreds  of  miles 
away,  and  hearing  their  familiar  accents;  all  carried  on  by 
these  artificial  beings  called  corporations.  Most  of  our  im- 
portant wants  are  supplied  by  them ;  we  are  educated  by 
them ;  by  means  of  insurance  companies  we  are  provided 
for  by  them  in  sickness,  and  after  death  our  families  are 
taken  care  of  by  them.  Yours  was  the  age  of  the  strong 
hand,  of  the  aggregation  of  power  and  the  segregation  of 
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wealth;   ours  is  the  age  of  aggregated  capital,  but  of  the 
segregation  of  [)0\ver. 

Many  things  conspired  to  retard  the  immediate  growth 
of  corporations  among  the  early  settlers  of  this  country;  they 
were  i)0()r,  the  Indian  wars  were  frequent  and  destructive; 
and,  above  all,  they  were  continually  weighed  down  by  the 
standing  policy  of  the  mother-country,  to  dwarf  the  com- 
merce of  all  her  colonies.  Some  had  come  hither  for  con- 
science sake,  some  were  lured  by  the  hope  of  plunder;  but 
there  was  one  sentiment  common  to  all : — here  was  a  whole 
continent  in  a  sttite  of  nature,  to  be  subdued,  developed, 
pec)i)led,  governed.  No  fairer  field  was  ever  presented  to 
the  courage,  industry,  and  genius  of  man.  An  almost  inter- 
minable seaboard,  extending  from  regions  of  thick-ribbed 
ice  to  a  climate  of  perpetual  summer ;  rivei-s  of  the  gi'eatest 
length  and  width — and  lakes  that  looked  like  inland  seas, 
afforded  the  widest  scope  for  fisheries,  navigation,  commerce; 
the  richest  soil  would  reward  the  labor  of  the  husbandman; 
the  ores  and  wealth  of  the  hills  and  mountains  were  inex- 
haustible. But  how  were  these  things  to  be  made  to  con- 
tribute to  the  world's  wealth  and  happiness?  Individual 
means  could  not  compass  it,  and  the  governments  were  as 
poor  as  the  peoi)le;  besides  there  was  an  intense  opposition 
to  everything  that  magnified  the  power  of  the  state,  and  a 
proverbial  jealousy  of  taxation.  So  the  country  went  along 
as  best  it  could  until  Washington  returned  his  commission 
to  Congress,  and  the  states  were  independent.  We  are  now 
prepared  to  hear  that  remarkable  fact,  that  in  the  entire 
proviiu'ial  period  not  one  body  politic  of  the  character  of 
wliirli  wc  speak,  was  created. 

From  that  time  up  to  the  formation  of  the  Federal  Union 
airairs  wori^  too  unsettled  for  corporate  life:  democracy  had 
(o  t^>tal>lisli  its  conservatism.  From  1780  until  the  passage 
of  the  .ludieiary  Act  of  17S0,  but  one  private  corporation, 
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the  Marine  Society  of  the  town  of  Salem,  was  created  in 
Massachusetts ;  and  that  was  the  history  of  the  other  states. 

The  question  arose  in  the  Constitutional  Convention  of 
1787,  whether  the  Federal  government  should  possess  the 
power  to  grant  charters  of  incorporation,  or  leave  it  to  the 
states  as  one  of  their  reserved  powers.  On  the  18th  of 
August,  1787,  Mr.  Madison  submitted  to  the  convention,  to 
Yest  the  power  in  Congress,  the  following  propositions: 

1.  "To  grant  charters  of  incorporation  generally. 

2.  "  To  grant  charters  of  incorporation  in  cases  where  the 
public  good  may  require  them,  and  the  authority  of  a  single 
state  may  be  incompetent," 

They  came  up  for  discussion  on  the  14th  of  September,  Mr. 
Madison  suggesting  that  the  second  proposition  be  adopted 
as  an  enlargement  of  the  pow^er  granted  in  Art.  1,  Sec.  8,  of 
the  Constitution.  He  said  the  object  was  to  secure  an  easy 
communication  between  the  states.  Mr.  Randolph  and  Mr. 
Wilson  supported  it.  Mr.  King  opposed  it  because  he  feared 
it  would  hazard  the  adoption  of  the  constitution;  New  York 
and  Philadelphia  were  rival  cities,  each  would  want  the 
national  bank.  Mr.  Mason  opposed  it  because  he  was  afraid 
of  monopolies.  The  resolution  failed  by  a  vote  of  eight  to 
three.*  This  action  of  the  convention  created  afterwards 
great  embarrassment  in  the  courts,  and  much  bitterness 
between  political  parties,  especially  in  the  contests  over  the 
United  States  Bank.  In  fact,  corporations  were  so  little 
known  to  this  country  that  it  knew  not  how  to  treat  them. 
Sometimes  the  matters  approached  the  humorous.  The 
question  is  mooted  before  the  Supreme  Court  of  the  United 
States,  whether  a  corporation  could  make  an  express  assump- 
sit unless  specially  authorized;  and  it  is  gravely  decided 
that  a  corporation  need  not  always  act  under  its  seal.  And 
in  1807  we  find  the  Supreme  Judicial  Court  of  Massachusetts, 

*  Madison  Papers,  p.  1354, 1576. 
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after  the  most  elaborate  arguments,  solemnly  determining 
that  a  corporation  could  not  force  an  unwilling  citizen  to 
become  one  of  its  stockholders.*  The  Supreme  Court  of  the 
United  States,  upon  the  question  of  jurisdiction  over  corpo- 
rations, adhered  for  over  thirty  years  to  the  rule,  that  they 
were  substantially  partnerships  ;t  and  it  did  not  determine 
authoritatively  until  1853,  that  all  the  stockholders,  by  a 
fiction  of  hiw,  must  be  presumed  to  be  citizens  of  the  state 
granting  the  charter.^ 

The  policy  of  the  government  in  its  early  days  was 
committed  to  men  of  such  eminent  wisdom,  foresight,  and 
patriotism,  that  it  at  once  gave  assurance  of  becoming  a 
great  nation.  A  strong  tide  of  immigration  set  in  from 
Europe,  and  men's  minds  were  soon  turned  to  enterprises 
of  considerable  importance.  Much,  too,  was  to  be  done  in 
a  countrv  at  its  commencement.  A  currencv  was  to  be 
established,  public  highways  and  other  expensive  works  of 
internal  improvements  were  to  be  built,  colleges  founded, 
ships  and  navies  constructed,  and  all  the  avenues  of  com- 
merce and  business  supplied  with  capital.  The  government 
could  do  but  little  in  the  accomplishment  of  these  designs, 
and  no  individual  wealth  at  that  time  could  even  inaugu- 
rate them.  The  work  was  commenced  in  earnest  bv  cor- 
po rations,  assisted  in  many  cases  by  the  state  and  national 
governments.  They  were  chartered  with  great  liberality,, 
and  in  a  little  while  the  small  means  of  hundreds  of  individ- 
uals were  united  in  the  chief  manufacturing  and  business 
ventures  of  the  day.  Controlling  large  means  and  possess- 
ing nuicli  influence,  they  sometimes  became  defiant.  At 
that  early  ))eri()(l,  1807,  the  learned  attorney -general  of  one 

*  Kills  rs.  Miir^liall,  2  ^lass.  2()9. 

t  r»ank  nf  r.  S.  7',H.  Devi'iiux.  5  Cranch,  61 ;  The  Hope   Ins.  Co.  t«. 
J^oiinhnim,  ")  (  nincli,  o7  ;  Bank  of  Vicksburjj  vs.  Slocunib,  14  Peters,  60. 
:  :Mar>^liall  rs.  h.  ik  O.  K.  R.  Co.,  16  How.  314. 
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of  the  greatest  of  the  old  states,  in  his  argument  before. its 
highest  judicial  tribunal, — the  like  of  which  is  sometimes 
heard  in  this  generation, — admonished  the  court,  that  the 
power  and  effrontery  of  these  monopolies  were  so  boundless 
that  they  were  corrupting  all  branches  of  the  government, 
and  the  only  hope  of  the  country  was  in  the  integrity  of  the 
judiciary.* 

The  war  of  1812  with  England  soon  followed,  interrupt- 
ing business  at  home  and  abroad,  and  arresting  the  rapid 
increase  of  corporate  bodies.  The  main  cause  of  that  war 
was  the  determination  of  the  United  States  to  maintain  her 
rights  upon  the  high  seas,  in  obedience  to  the  spirit  of  her 
rising  young  commerce.  The  brilliant  victories  of  her 
sailors  and  soldiers  gave  our  country  a  most  favorable 
character  abroad,  especially  among  commercial  nations ; 
for  they  were  persuaded  that  a  people  so  prompt  to  resist 
an  insult  to  their  commercial  honor,  and  so  valiant  in 
maintaining  their  cause,  could  but  be  just,  enterprising, 
and  magnanimous  in  times  of  peace. 

The  country  was  regaining  its  commercial  importance, 
when  the  Supreme  Court  of  the  United  States,  at  its  Feb- 
ruary term,  1819,  rendered  one  of  the  most  memorable 
decisions  in  its  history;  it  is  not  too  much  to  say  that  it 
came  by  surprise  to  the  court,  the  bar,  the  general  public, 
and  to  corporations  themselves.  Of  course,  I  refer  to  the 
Dartmouth  College  cause.f  It  affirmed  that  a  charter  was, 
in  some  respects,  a  contract  which  the  grantor  could  not 
impair,  and  was  under  the  protection  of  that  clause  of  the 
Constitution  of  the  United  States  whicli  declares,  that  no 
state  shall  make  any  law  impairing  the  obligations  of  con- 
tracts. The  charter  in  that  case  was  granted  before  the 
revolution  by  the  British  crown  to  the  founder  of  a  college ; 

*  2  Ma.s.s.  272. 
t  4  Wheaton,  olS. 
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and  the  impairment  complained  of  consisted  of  an  act  of 
New  Hampshire,  which  disturbed  the  number  and  appoint- 
ment of  the  trustees,  and  the  custody  and  administration  of 
the  funds  of  the  corporation,  without  its  consent  Many 
considered  it  a  case  of  first  impression;  but  Chief  Justice 
Parsons,  of  Massachusetts,  had  announced  the  same  decision 
thirteen  years  before,  and  it  evoked  no  particular  discussion. 
This  most  emphatic  declaration  of  the  interpreter  of  the 
Constitution  by  its  great  chief  justice  gave  to  the  franchises 
of  corporations  values  their  owners  never  dreamed  they 
possessed.  It  was  at  the  same  term,  also,  that  the  court 
delivered  another  decision,  second  in  importance  only  to 
the  above:  that  Congress  could,  under  its  implied  power, 
charter  a  United  States  Bank.*  These  questions  were  car- 
ried into  active  politics.  The  charter  of  the  United  States 
Bank  was  about  to  expire ;  popular  sentiment  was  against 
its  renewal ;  however.  President  Jackson  did  not  wait,  but 
removed  the  deposits  of  the  government  from  its  bank. 
The  necessities  of  the  country  demanded  a  larger  vol- 
ume of  currency  and  greater  facilities  for  banking.  The 
states  granted  many  imprudent  charters  for  banking  pur- 
poses. Trade  increased,  the  paper  currency  expanded  from 
$110,000,000  in  1830  to  $225,000,000  in  1837.  The  domestic 
products  of  the  country  exported  in  1824  amounted  to 
$50,000,000;  in  1830  they  had  increased  to  $107,000,000. 
The  states  of  the  Union  doubled  in  number,  and  more 
than  doubled  in  wealth  and  population.  Manufacturing, 
mining,  trading,  banking,  canal,  turnpike,  steamboat  com- 
panies were  developing  the  states  and  enriching  their  stock- 
holders. The  railroad  companies  soon  followed.  Speculation 
bewildered  the  soberest  minds.  The  Old  World  caught  the 
spirit  of  the  New;  even  states  and  nations  were  not  exempt- 
Vast  works  of  internal  improvements,  under  the  control  of 

*  McCiilloch  V8.  Maryland,  4  Wheaton,  316. 
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private  corporations,  were  inaugurated,  the  states  either 
issuing  or  indorsing  bonds,  to  a  fabulous  sum,  to  assist  in 
their  prosecution.  The  tide  of  prosperity  carried  every- 
thing before  it  along  this  new  and  easy  current  to  wealth 
which  had  been  discovered  in  the  western  hemisphere. 
The  Bank  of  ^England  first  became  alarmed.  It  feared  for  its 
own  safety ;  it  abridged  the  credit  of  the  American  banking 
houses  in  England;  the  latter  called  upon  their  home 
banks  for  specie ;  there  was  none  in  the  country  ;  the  banks 
suspended,  and  the  crisis  of  1837  depressed  the  country. 
The  productions  of  the  stiites  were  so  enormous,  though, 
that  business  soon  recovered  from  the  immediate  shock, 
and  in  a  few  years  the  railroad  and  canal  construction, 
especially,  had  given  a  wonderful  impetus  to  trade.  It  had 
caused  to  be  issued,  unfortunately,  many  millions  of  bonds, 
a  great  many  the  gifts  or  subscriptions  of  the  states  to  the 
gigantic  works  of  internal  improvement.  Again  reverses 
came.  A  financial  gloom  overhung  the  nation,  and  Penn- 
sylvania, Maryland,  Mississippi,  and  other  states  found  it 
impossible  to  meet  promptly  their  obligations.  Many 
affected  to  find  the  cause  of  these  evils  in  the  war  upon 
the  United  Sttites  Bank,  resulting  in  a  mass  of  irredeemable 
currency  from  the  state  banks.  On  the  other  hand,  some 
traced  to  the  pow^er  and  irresponsible  impersonality  of  pri- 
vate corporations  that  reckless  spirit  of  speculation  which 
forced  all  kinds  of  prices  to  unnatural  and  unhealthful 
figures. 

During  all  that  period  there  continued,  and  there  exists 
now,  much  dissatisfaction  with  the  opinion  of  1819.  Not- 
withstanding the  cause  was  elaborately  argued,  and  was 
then  taken  under  advisement  during  vacation;  notwith- 
standing it  was  the  judgment  of  a  court  of  proverbial 
learning,  vigor,  independence,  virtue,  and  true  greatness, 
a  judgment"  supported  by  three  different  concurring  opin- 


250  AMERICAN  BAR  ASSOCIATION. 

ions,  with  only  one  dissentient ;  notwithstanding  the  opinion 
of  the  court,  as  read  by  the  chief  justice,  declared  that  the 
obligations  of  a  contract  by  the  state  could  not  deprive  it  of 
exercising  that  sovereign  right,  its  police  power,  whenever 
necessary  for  the  public  good, — it  has  not  escaped  severe  and 
persistent  criticism.  It  was  said  that  the  obligation  clause 
of  the  Constitution  was  intended  by  the  framers  to  apply 
alone  to  private  contracts  between  individuals;  that  Mr. 
Webster  had  overcome  his  adversaries  by  his  superior  man- 
agement, and  had  crushed  them  by  his  masterly  abilities; 
that  even  local,  personal,  and  political  influences  had  been 
brought  to  bear  upon  the  judges  ;  and  that  the  arbitrary  will 
of  the  chief  justice  had  borne  down  all  opposition. 

The  chief  justice  parses  away,  together  with  many  of  bis 
associates ;  a  new  chief  justice  and  new  associates,  from 
other  i)olitical  parties,  take  their  places;  they  bring  with 
them  new  ideas,  different  views  as  to  corporations,  and  many 
fear  tlie  old  decisions  will  be  swept  away.  Then  commences 
that  series  of  opinions  which  construe  all  grants  in  charters 
most  strictly  against  the  corporation — a  doctrine  which 
Chancellor  Kent  said  he  utterly  abhorred.  It  was  so  dis- 
tasteful to  Judge  Story  that  he  threatened  to  resign  his  seat 
on  the  bench,  and  lamented  that  state  sovereignty  had  been 
so  exalted  that  he  had  no  hope  of  ever  seeing  any  law 
declared  unconstitutional.  The  first  decision  was  in  the 
Charles  River  Bridge  case,  at  the  January  Term,  1837  ;*  it 
determined  that  a  statute  empowering  the  erection  and 
maintenance  of  a  free  bridge  so  near  to  a  toll  bridge, 
erected  under  a  charter,  as  to  deprive  it  practically  of  all 
tolls,  was  not  a  law  impairing  the  obligations  of  a  contract; 
and  that  a  charter  of  incorporation  must  be  construed  most 
favoral)ly  towards  the  public  and  most  strictly  against  the 
corporation.     The  opinion  was  read  by  Chief  Justice  Taney, 

*  (  harlcs  Iviver  Bridi^e  vs.  Warren  Bridge,  11  Peters,  420. 
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Judge  Story  dissenting.  The  cause  had  been  argued  before 
Chief  Justice  Marshall,  and  it  is  said  Judge  Story  expressed 
his  views.  Other  decisions  of  like  character  followed:  That 
a  toll  bridge,  constructed  under  a  charter,  could  be  taken  for 
other  works  of  internal  improvement  upon  the  payment  of 
compensation  ;*  that,  although  a  state  can  contract  wuth  a 
bridge  company  that  no  subsequent  bridge  shall  be  erected 
over  the  same  river  for  a  period  of  ninety-nine  years,  a  rail- 
road bridge  is  not  a  bridge  within  the  contemplation  of  the 

parties.f 

Then  we  have  the  lottery  cases,  holding  that  a  grant  t6  a 
private  corporation  to  carry  on  a  lottery  for  a  number  of 
years  is  nothing  more  than  a  license  to  enjoy  the  j)rivilege 
conferred  for  the  time,  subject  to  future  control  ;J  the  legisla-' 
ture  having  no  authority  to  bind  the  people  to  any  contract 
which  affecti«  their  health  or  morals.§  .  ,    - 

Then  we  have  the  Granger  cases.  The  Supreme  Court 
determines  that,  in  the  absence  of  a  limitation  in  the  charter, 
a  state  may  regulate,  as  to  its  domestic  traffic,  the  charges  of 
a  common  carrier  for  transportiition.||  That  is  the  extent, 
too,  of  the  ruling  in  the  Ruggles  case.Ti 

But  the  determination  of  the  courts  to  confine  the  princi- 
ple of  the  college  cause  to  its  narro>vest  technical  limits, 
was  not  the  most  serious  check  upon  the  power  of  corpora- 
tions. It  would  have  been  wonderful  if,  in  a  popular 
government,  the  people  had  not  resorted  to  the  ballot  for 
relief.  Many  expedients  were  adopted.  In  New  York,  the 
constitution   of  1821    required   a   two-thirds   vote   of  each 

*  West  River  Bridge  Co.  vs.  Dix,  G  How.  507. 
t  Bridge  Proprietors  vs.  Hoboken  Co.,  1  Wall.  116. 
X  Phalen  vs.  Virginia,  8  How.  1(53. 

?  Boyd  r.«.  Alabama,  \H  TJ.  S.  (Uo;  Stone  i'.f.  Mississippi,  101   U.  8.  814; 
ButcherH*  Union  Co.  rs.  Crescent  (^itv  Co..  Ill  U.  S.  746. 
II  Peck  vs.  R.  R.  Co.,  94  U.  S.  1()4. 
^  Ruggles  vs.  Illinois,  108  V.  S.  .*)2(). 
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house  to  grant  a  charter ;  but  in  the  next  legislature  thirty- 
nine  new  charters  were  granted,  and  it  was  found  as  easy  to 
get  the  two-thirds  as  it  had  been  to  get  a  bare  majority. 
The  favorite  mode  of  relief  was  for  the  state  to  reserve  the 
right  to  alter,  amend,  or  repeal  the  charter ;  this  right  being 
expressed  often  in  the  constitution,  sometimes  in  a  general 
statute,  and  frequently  in  the  charter  itself.  Massachusetts, 
in  1809,  adopting  the  suggestion  of  Chief  Justice  Parsons, 
reserved  this  power  in  an  act  incorporating  manufacturing 
companies ;  and  in  1830,  a  general  statute  to  the  same  efifect 
was  passed.  New  York  incorporated  the  same  clause  in  her 
constitution  of  1826,  Wisconsin  in  1848,  California  in  1849. 
But  many  states  still  hesitated,  and  those  that  were  most 
undeveloped,  and  had  the  greatest  need  for  corporations, 
hesitated  longest.  From  1840  to  1860  these  reserved  powers 
were  appropriately  modified  or  neutralized,  as  public  policy 
demanded  costly  works  of  internal  improvement  to  be 
undertaken  by  private  corporations ;  they  were  given  total 
or  partial  exemption  from  taxation,  fixed  remunerative 
tariffs  for  transportation,  subscriptions  of  large  sums  to  the 
capital  stock  by  the  states,  or  endorsements  by  the  states  of 
the  bonds  of  the  companies.  The  times  are  marked  by  the 
most  radical  vacillation  in  the  policy  of  the  states,  sweeping 
from  one  extreme  to  the  other,  as  one  political  party  gave 
wav  to  another. 

The  scope  of  this  reserved  right  has  been  defined  by  the 
Supreme  Court  of  the  United  States:  The  amendment  must 
be  made  in  good  faith ;  under  its  guise,  oppression  must  not 
be  inflicted.  The  power  has  its  limits,  and  it  cannot  be 
used  to  take  property  already  acquired  under  the  operation 
of  the  charter,  or  to  deprive  the  corporation  of  the  fruits 
of  contracts  lawfully  made  and  actually  reduced  to  posses- 
sion.*    The  case  of  the  greatest  hardship,  though,  was  that 

*  Shields  vs.  Ohio,  <).")  U.  S.  319 ;  Sinking  Fund  Cases,  99  U.  8.  700. 
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of  the  Spring  Valley  Water  Company,  determined  at  the  f «,  \ 
last  term  of  that  court. *-^  That  corporation  had  expended 
vast  sums  of  money  to  collect  artificially  in  the  mountains, 
and  to  convey  to  the  city  of  San  Francisco,  a  supply  of 
pure  water  for  the  city  and  its  inhabitants.  The  charter 
provided  that  the  water  rates  should  be  fixed  by  a  board 
of  disinterested  appraisers.  Under  this  reserved  power,  the 
people  of  California,  by  amendment  to  her  constitution, 
changed  the  mode  of  valuation,  leaving  the  entire  matter 
to  the  city  officials,  the  city  itself  being  the  largest  consumer 
of  water.  The  court  announced  that  the  amendment  was 
clearly  authorized  under  the  reservation  stated.  The  court 
however,  expressly  reserves  the  questions.  What  would  be 
the  result  if  the  municipal  government  does  not  exercise 
an  honest  judgment,  or  if  it  fixes  upon  a  price  manifestly 
unreasonable  ? 

Here,  then,  this  great 'court  leaves  us.  There  is  much  yet 
of  uncertainty  and  apprehension.  But  the  sceptre  of  1819 
has  been  broken  by  popular  sentiment,  the  supreme«t  power 
at  last  in  a  government  of  universal  suffrage.  That  senti- 
ment, we  have  seen,  operates  alike  upon  courts  and  legisla- 
tures. It  must  be  a  most  delightful  gratification,  though, 
to  every  American  lawyer,  to  look  back  over  our  juridical 
history,  and  see  the  opinion  of  the  great  chief  justice  sur- 
vive the  overthrow  of  parties,  and  the  varying  policies  of 
men,  of  the  states,  and  of  the  nation ;  affirmed  times  with- 
out number,  through  two  generations  of  men,  by  his  succes- 
sors, who  have  been  drawn  from  various  political  associa- 
tions. There  is  not  an  opinion,  from  Wheaton  to  Davis, 
wherein  the  question  of  the  contract  rights  under  charters  is 
involved,  which  does  not  declare  that  the  principle  an- 
nounced is  but  the  si)irit  of  the  original  college  decision. 
That  court  uniformly  announces,  whenever  pertinent,  that 

*  Spring  Valley  Water  Works  v*.  Schottler,  110  U.  S.  348. 
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the  principle  of  the  Dartmouth  College  cause  has  been  so 
long  embedded  in  the  jurisprudence  of  the  country,  that 
it  is  to  all  intents  and  purposes  a  part  of  the  Constitution 
itself,  and  it  is  now  too  late  to  contest  its  correctness.  It 
has  upheld  the  contract  by  the  state  in  a  charter,  limiting 
its  right  to  taxation.  And  in  all  the  cases  the  court  says, 
the  question  is  not  whether  the  state  is  bound  by  its  con- 
tract, but  whether  there  is  a  contract. 
.  It  would  be  impossible  to  foretell  what  will  be  the  effect  of 
ithe  opinion  in  the  San  Francisco  case.  We  know,  though, 
/the  result  of  the  decision  in  the  Granger  Ciises  upon  Wiscon- 
sin and  her  seven  sister  states...^  The  corporations  stood  still; 
railroad  construction  declined  from  3,080  miles  in  those 
states  in  ltS72  to  ooO  in  1S7(>.  The  obnoxious  laws  were 
then  removed  or  modified,  and  railroad  construction  re- 
bounded to  2,91.")  miles  in  1880.  In  Tennessee,  this  reserva- 
tion first  api)eared  in  a  permanent  form  in  her  constitution 
of  1870 ;  since  then,  a  period  of  fourteen  years,  and  in  the 
midst  of  great  general  prosperity,  about  one  hundred 
charters  have  been  issued  to  railroad  companies,  under 
which  some  325  miles  of  track  have  been  constructed ;  in 
other  words,  an  average  of  some  three  and  one-(^uarter 
miles  of  road  to  each  company,  generally  narrow  guage 
roads  running  to  coal  mines  or  iron  works.  As  to  banks, 
insurance  companies,  and  the  great  variety  of  corporations 
whicli  we  find  so  indispensable  in  the  ordinary  affaii*s  of  life, 
their  outlay  for  equipment  is  merely  nominal,  and  the 
repeal,  or  alteration  of  their  charters,  would  not  be  destruc- 
tive of  everything.  But  if  the  worst  fears  of  capitalists  are 
realized  in  the  future  opinions  of  the  highest  court  of  the 
nation,  the  telegraph,  telephone,  railroad,  gas,  water,  canal 
coniiianies,  having  their  entire  capital  invested  in  their 
ecpiipnieiits,  will  hold  their  property  subject  to  the  will  of 
tli('  ])t'()ple.     The  breath  that  made  them  may  blow  them 
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away.  But  take  the  San  Francisco  case,  as  it  stands 
adjudicated.  Could  there  be  found  capital  anywhere  now 
sufficient  to  construct  water  works  valued  at  $15,000,000,  the 
corporation  to  fix  its  own  rates,  if  there  was  present  this 
reservation,  by  which*afterwards  the  legislature  could  have 
the  rates  fixed  bv  the  citv  officials,  who  would  be  un- 
doubtedly  elected  by  the  peoi)le  u|)on  the  express  j)ledge 
that  they  would  give  cheap  water  rates  to  their  constituents? 
Certainly  not,  unless  there  was  an  immense  margin  for 
possible  profits.*  XllQreJs  no  stabilitv  in  the  investment; 
and  the  wantof  that  is  what  speculation  feeds  upon.  Investors, 
therefore,  have  those  terrible  calamities  hanging  over  them ; 
and  we  see  the  failure  of  a  broker's  office  in  New  York  carrv 
down  a  bank  in  Indiana,  affect  the  price  of  sugar  in  New 
Orleans,  and  depress  the  value  of  town  lots  in  Memphis. 
When  vast  interests  are  to  be  determined  by  a  town  meeting 
or  a  popular  election,  well  may  we  say  we  know  not  what  to' 
exj^ect.  We  have  not  quite  forgotten  how  the  Italian  Court 
of  Cassation  latelv  shocked  the  moral  sense  of  all  law- 
respecting  communities,  by  a  decision  which  upheld  an  act 
of  the  Italian  legislature,  practically  confiscating  to  the  use 
of  the  government  the  ])rivate  property  of  a  religious  society. 
Nor  can  we  soon  forget  how  hard  it  was  for  us  to  reconcile 
ourselves  to  the  recent  opinion  of  the  Supreme  Court  of  the 
United  States,  declaring  valid  an  act  of  the  Parliament  of 
the  Dominion  of  Canada,  releasing  the  lien  of  the  mortgagees 
of  a  railroad,  and  substituting  new  securities  for  the  bonds.* 
The  principle  was  that  the  legislature  is  omnipotent.  There 
is  but  a  step  to  that  onmipotence'with  us,  from  the  point  to 
which  this  reserved  power  of  repeal  has  led  us. 

I  have  no  doubt  that  Chief  Justice  Marshall  would  have 
rendered  the  same  opinion  in  the  San  Francisco  case.  I 
have  the  most  supreme  confidence  in  the  entire  correctness 

*  Canada  So.  Hy.  Co.  vs.  (lebhanl,  VV  U.  S.  ol'T. 
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of  both  that  and  the  college  decision.    I  am  also  thoroughly 

satisfied  that  the  practical  effect  of  each  is  deplorable.    It 

'     f   is  pitiable  to  behold  a  sovereign  state  so  bound  up  by  a 
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contract  that  she  cannot  protect  the  interests  of  her  citizens, 
fluctuating,  as  they  do,  from  generation  to  generation.    It 
/     is  just  as  pitiable  to  see  a  great  public  enterprise  subject 
to  J[)e  destroyed  at  any  time  by  national  error  or  caprice. 
Lot  there  be  a  contract  between  the  state  and  the  corpora- 
tion ;  but  let  it  be  one  in  which  neither  is  at  the  mercv  of 
the  other.     Like  a  contract  between  individuals,  it  should 
be  fair,  just,  and  honorable  in  all  its  parts.     Let  the  state 
reserve  the  power  of  altering  the  charter,  but  in  such  man- 
ner only  as  not  to  reduce  the  net  earnings  below  such  a 
stated  per  centum  as  the  state  and  the  investors  shall  have 
agreed   upon   beforehand,  as  being  a   fair  annual   return 
upon   the  capital   invested.      Such  was   substantially  the 
English  Railway  Act  of  1844:  a  stable  and  equitable  plan 
offered  to  capital  by  a  monarchical  government  without  a 
written  constitution,  and  after  which  it  might  be  wise  for 
us  to  pattern.     No  thoughtful  person  can  contemplate  the 
difficulties  attending  the  correct  solution  of  these  questions 
without  some  apprehensions  as  to  the  future  of  the  Re- 
public. '    Fortunately  there  is  an  inner  Republic,  formed 
of  the  Bench  and  Bar,  to  whose  wisdom,  moderation,  and 
patriotism,  the  issues  joined  are  first  submitted.     Whatever 
may  be  our  professional  duties  to  our  clients  in  private 
causes,  the  American  Bar,  as  one  of  the  moral  and  intel- 
lectual  forces  of  the  nation,  has  a  clear   and   important 
duty  to  perform  in  mattel^  of  such  great  public  concern, 
ilere  it  is  to  do  what  we  fitly  may,  to  lift  above  the  passions 
of  the   hour   enterprises  which  are   so  closely  and  prom- 
inently  connected   with   our   chosen    profession,  and  also 
with    the   wealth,   prosperity,  and   glory   of  our  common 
country. 
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Stock  Dividends  and  their  Restraint. 

The  growth  of  corporate  interests  has  been  attended  by 
the  development  of  constitutional  and  statutory  provisions 
for  their  regulation  and  control.  The  abuses  which  have 
arisen  have  produced  the  attendant  restraints.  The  too 
liberal,  if  a  stronger  term  is  not  applied,  exercise  of  the 
legislative  power  to  grant  special  charters,  resulted  in 
the  almost  universal  adoption  of  constitutional  provisions 
restricting  the  right  to  grant  charters,  to  the  enactment  of 
general  laws,  under  which  alone  private  corporations  could 
be  organized.  Under  their  broad  definitions  of  purposes, 
and  their  facility  of  organization,  the  past  few  years  have 
been  remarkable  for  the  growth  of  these  interests.  The  vast 
majority  of  the  corporations  now  in  existence  owe  their  life 
to  these  general  laws,  and  it  is  this  class  to  which  this  dis- 
cussion more  especially  applies.  Whether  or  not  corpora- 
tions created  by  special  charters  come  within  the  prohibitions 
of  the  provisions  under  discussion,  is  a  question  involving 
principles  which  are  not  within  the  limits  of  this  paper. 

Another  class  of  legislation  has  been  the  outgrowth  of 
another  evil,  which  has  resulted  from  the  liberal  provisions 
of  the  general  laws  governing  corporations  and  their  powers. 
Corporate  securities  in  the  shape  of  capital  stock,  bonds,  and 
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other  negotiable  securities,  have  increased  so  largely  that 
the  earning  capacity  of  the  corporations  has  been  taxed  to 
their  full  extent  in  order  to  meet  the  fixed  charges  which 
some  of  these  entail,  and  to  make  any  return  upon  the 
shares,  which  represent  capital  stock  apparently  invested. 
That  this  effort  has  been  too  great  in  many  cases,  the  various 
foreclosure  proceedings  and  reorganizations  show.  But  the 
effect  of  this  overburdening  of  corporations  has  made  itself 
felt  in  the  increased  tax,  especially  in  the  case  of  railroads, 
which  have  fallen  upon  the  imblic.  The  reaction  which  this 
latter  burden  has  produced  has  given  rise  to  the  adoption 
of  means  to  regulate  and  relieve  it,  and  to  prevent  the  causes 
which  have  occasioned  it.  The  Granger  laws,  as  they  are 
called,  were  the  effort  to  accomplish  the  former  purpose,  and 
the  provisions  under  discussion  that  for  the  latter. 

The  latter  are  both  constitutional  and  statutory,  and  will 
be  given  in  the  order  of  their  importance. 

In  the  states  of  Alabama,  California,  Colorado,  Louisiana, 
Missouri,  Pennsylvania,  and^  Texas,  the  constitutional  pro- 
visions are  general,  but  in  Illinois  and  Nebraska  they  apply 
only  to  railroads.  Their  language  is  practically  the  same, 
although  in  some  of  tli»m  it  is  more  specific.  The  difller- 
ences,  however,  are  not  esi>ecially  important,  for  none  of 
them  materially  aflect  the  intent  and  purpose.  In  Illinois 
and  Nebraska  the  provision  that  "all  stock  dividends  and 
other  fictitious  increase  of  the  capital  stock,  etc.,  shall  be 
void,"  only  strengthens  the  construction  of  the  restraint 
involved  in  the  entire  section. 

The  language  of  tlie  section  of  the  constitution  of  California 
is  so  nearly  identical  with  that  of  most  of  the  states,  that  it 
will  answer  for  the  examination  of  the  principles  involved 
in  them  all.  It  is  as  followsjJ'No  corporation  shall  issue 
stock  or  bonds  except  for  'money  paid,  labor  done,  or 
])n)p(Mly   iictually   received;    and   all  fictitious   increase  of 
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stock  or  indebtedness  shall  be  void./  The  stock  and  bonded 
indebtedness  of  corporations  shall  not  be  increased  except  in 
pursuance  of  general  law,  nor  witliout  the  consent  of  the 
persons  holding  the  larger  amount  in  value  of  stock,  at  a 
meeting  called  for  that  purpose,  giving  sixty  days'  public 
notice,  as  may  be  provided  by  law." 

The  section  in  the  constitution  of  Texas  consists  of  the 
first  clause  only  of  the  above  section. 

The  prohibition,  and  in  most  cases  the  same  words,  have 
been  incorporated  into  the  general  statutes  governing  cor- 
porations and  their  organizations,  in  the  states  of  Alabama, 
Missouri,  and  Pennsylvania,  and,  into  those  governing  rail- 
roads, in  Colorado  and  Illinois.'  The  other  states  which 
have  the  constitutional  provisions  seem  not  to  have  taken 
any  statutory  action  in  conformity  to  them.  In  New  York, 
the  first  clause  of  the  section  above  set  forth  has  been  enacted 
only  in  the  general  law  governing  business  corporations. 
In  Wisconsin  there  is  a  statutory  enactment  which  is  general 
in  its  application,  and  whose  prohibition  is  in  essentially 
the  same  terms  as  in  the  constitutional  prohibition  given. 
In  Massiichusetts,  telegraph  and  gas  light  companies  are 
prohibited  from  declaring  stock  dividends;  but  the  same 
restriction  is  applied  to  other  corporations  by  the  specific 
provisions  as  to  the  mode  and  manner  of  disposing  of  any 
increased  issue  of  capital  stock.  In  Maine  the  statutory 
enactment  is  as  follows:  "The  capital  stock  subscribed  for 
any  corporation  is  declared  to  be,  and  stand  for,  the  securit}'^ 
of  all  creditors  thereof:  and  no  payment  vpoii  any  subscrip- 
lion  tOj  or  agreemeiH  for,  the  capital  stock  of  any  corporatiouy 
shall  be  deemed  a  payment  ivithin  the  pur  view  of  this  chapter, 
unless  bona  fide  made  in  cash,  or  in  some  other  matter  or  thing 
at  a  bona  fide  valuation  thereof^ 

While  this  language  differs  from  the  other  provisions,  its 
purpose  and  the  evil  aimed  at  are  the  same.     It  provides 
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for  an  issue  of  capital  stock  only  upon  the  actual  receipt  by 
the  corporation  of  a  consideration  of  an  equal  value  to  it. 
It  will  be  unnecessary  to  particularly  notice  it  further,  as 
the  principles  which  govern  the  other  provisions,  will  deter- 
mine its  meaning  and  effect.  Similar  provisions  are  not 
found  in  the  constitutions  or  statutes  of  any  of  the  other 
states  not  alreadv  enumerated. 

Before  the  meaning  and  effect  of  these  enactments  can  be 
determined,  it  will  be  necessary  to  examine  the  legal  prin- 
ciples governing  corporations  and  their  capital  stock.  The 
first  to  be  considered  is  that  of  corporate  powers.  The 
Supreme  Court,  in  Huntington  vs.  Savings  Bank,  96  U.  S., 
388,  says,  "  It  is  a  cardinal  rule  of  the  law  of  corporations 
that  a  corporation  created  by  statute  can  exercise  no  power, 
and  has  no  rights  except  such  as-  are  expressly  given  or 
necessarily  implied."  And  in  Thomas  vs.  Railroad  Co.,  101 
U.  S.  71,  they  say,  "We  take  the  general  doctrine  to  be  in 
this  country,  though  there  may  be  exceptional  cases,  and 
some  authorities  to  the  contrary,  that  the  power  of  corpora- 
tions organized  under  legislative  statutes  are  such,  and  such 
only,  as  these  statutes  confer,  conceding  the  rule  applicable 
to  all  statutes,  that  what  is  fairly  implied  is  as  much  granted 
as  What  is  expressed,  it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and  that  the  enume- 
ration of  these  powers  implies  the  exclusion  of  all  others." 
And  it  follows,  as  a  logical  and  necessary  conclusion  from  this 
doctrine,  that  no  vote  or  act  of  a  corporation  can  enlarge  its 
chartered  authority  either  as  to  the  subjects  or  property  of 
the  corporation.*  The  authorities  are  so  unanimous  in  their 
rulings  on  this,  that  it  is  unnecessary  to  cite  them  further  to 
sustain  what  may  be  regarded  as  an  elementary  principle 
of  the  law  of  cori)orations. 

*  Stileiii  M.  D.  Corpn.  vs.  Ropes^  6  Pick.  32;  Scovile  vs.  Thayer,*  105 
v.  S.  14S ;  Natl.  Trust  Co.  vs.  Miller,  35  N.  J.  Eq.  162. 
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Acts,  therefore,  of  corporations,  in  violation  of  their  cor- 
porate powers,  are  ultra  vires  and  void.  Estoppel  may  bind 
them  by  reason  of  acts,  which  are  ultra  vireSy  when  they 
result  in  a  contract  completely  executed,  but  while  the  con- 
tract remains  executorv,  no  action  can  be  maintained  for  its 
enforcement  and  no  court  will  decree  its  execution,  when 
such  action  or  decree  calls  for  the  exercise  of  powers  not 
granted  by  its  chaiier,  and  hence  ultra  vires,  "In  every 
case,  where  a  contract  of  a  corporation  was  allowed  to  stand, 
although  in  contravention  of  its  charter,  it  is  safe  to  con- 
clude that  the  charter  did  not  declare  the  contract  illegal 
and  void."*  It  is  unquestionable  that  "  an  illegal  and  void 
contract  cannot  be  made  valid  by  the  acquiescence  or  ratifi- 
cation of  every  member  of  the  corporation."t  Where  the 
powers  of  a  corporation  are  limited  and  defined  by  the  gen- 
eral laws,  under  which  they  derive  their  being,  and  such 
limitation  is  further  enforced  by  a  direct  prohibition,  declar- 
ing the  acts  in  contravention  of  them  void,  the  law  is  well 
settled  to  be,  that  "  if  a  corporation  has  power  it  may  dele- 
gate such  power;  and  it  is  only  when  prohibited  by  law  or 
the  act  is  not  incidental  to  the  purposes  of  its  incorporation, 
that  it  is  ultra  vires  and  void.t  A  contract  or  transfer  of 
property  to  which  a  corporation  is  a  party  is  absolutely  void, 
if  declared  void  by  the  act  of  incorporation  or  by  a  general 
law."§  It  may  be  accepted  as  the  established  doctrine  that 
"  when  the  legislature  prohibits  an  act  or  declares  that  it 
shall  be  unlawful  to  perform  it,  every  rule  of  interpretation 
niust  say  that  the  legislature  intended  to  interpose  its  power 

*  Morawetz  on  Corpns.  Sec.  45,  75 ;  in  re  Comstook,  3  Sawy.  218 ;  Ash- 
bury  Ry.  Co.  V8.  Riche,  L.  R.  7  H.  L.  (S'yl,  67  3. 

t  Morawetz  on  Corpns.  Sec.  34 ;  Ashbury  Ry.  Co.  vs.  Riche,  L.  R.  7  H. 
L.  653,  673 ;  Barton  vs.  Plank  Road  Co.,  17  Barb.  397. 

J  E.  N.  Y.  &  J.  R.  R.  Co.  vs.  Lighthall,  5  Abb.  Pr.  (N.  S.)  461. 

J  Morawetz  on  Corpns.  sec.  38. 
17 
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to  prevent  the  act,  and  as  one  of  the  means  of  its  prevention 
that  courts  should  hold  it  void.  This  is  as  manifest  as  if 
the  statutes  had  declared  that  it  should  be  void.  To  hold 
otherwise,  would  be  to  give  the  person  or  individual  the 
same  rights  in  enforcing  prohibited  contracts,  as  the  good 
citizen  who  respects  and  conforms  to  the  laws."*  The  acts 
of  a  corporation,  therefore,  calling  for  the  exercise  of  a  cor- 
porate power  unauthorized  and  positively  prohibited  by  the 
law,  would  be  void  from  the  force  of  the  prohibition  alone, 
but,  certainly,  there  can  be  no  question  of  their  invalidity, 
when  they  are  declared  void  bj'  the  terms  of  the  prohibi- 
tory clause.  Being  void,  it  follows  that  "no  agreement  of 
shareholders  can  make  that  a  contract  of  the  corporation, 
which  the  law  says,  cannot  and  shall  not  be  so."t  "Being 
void  in  its  inception,  as  beyond  the  provision  of  the  statute, 
it  cannot  be  ratified  even  by  the  assent  of  the  whole  body  of 
shareholders."!  As  the  stockholders  cannot,  by  their  action, 
render  valid  and  binding  upon  a  corporation  a  contract,  de- 
clared by  law,  void,  so  it  also  follows,  that  "  The  power  of 
a  corporation  cannot  be  in  the  slightest  degree  enlarged  or 
extended  by  the  assent  of  its  stockholders  or  by  any  action 
they  may  take."§  Neither  can  an  act  or  contract,  void  by 
provision  of  law,  be  rendered  binding  by  estoppel,  nor  will 
a  partial  performance  of  such  a  contract  become  the  founda- 
tion of  a  right  of  action.  "  Can  they  found,"  says  the  Court, 
in  Ashbury  Ry.  Co.  vs.  Riche,  "such  a  right  on  an  agree- 
ment, void  for  want  of  corporate  authority  and  forbidden  by 
the  policy  of  the  law?  To  hold  that  they  can,  is  in  our 
opinion,  to  hold  that  any  act  performed  in  executing  a  void 
contract  makes  all  its  parts  valid,  and  that  the  more  that 


*  Cin.  Mut.  H.  A.  Co.  vs.  Rosenthal,  55  Ills.  91. 

t  Aslibury  Ry.  Co.  vs.  Riche,  L.  R.  7  H.  L.  695,  653. 

Xld. 

>K  Natl.  Trust  Co.  vs.  Miller,  33  N.  J.  Eq.  162. 


PAPER  READ  BY  M.  DWIGHT  COLLIER.  263 

is  done  under  a  contract  forbidden  by  law,  the  stronger  is 
the  claim  to  its  enforcement  by  the  courts." 

The  next  feature  of  corporations  to  be  considered  is  the 
distinction  between  its  capital  and  capital  stock.  They  are 
often  used  as  interchangeable  forms,  but  the  diflFerence  is 
well  defined,  and  has  an  important  bearing  in  this  discus- 
sion. The  capital  of  a  corporation  includes  its  capital  stock, 
but  the  capital  stock  embraces  only  indirectly  the  capital. 
"  The  capital  stock  is  that  money  or  property  which  is  put 
into  a  single  corporate  fund,  by  those  who,  by  subscription 
therefor,  become  members  of  the  corporate  body.  That  fund 
becomes  the  property  of  the  aggregate  body  only."*  "It  is 
like  that  of  a  copartnership  or  joint  stock  company,  the 
amount  which  the  partners  or  associates  put  in  as  their  stake 
in  the  concern. "f 

"  The  word  *  capital,'  as  used  with  respect  to  corporations, 
primarily  signifies  the  aggregate  of  the  funds  subscribed  for, 
and  either  paid  in  or  agreed  to  be  paid  in  by  the  stockholders. 
(Boone  on  Corporations,  sec.  105.)  It  is  also  in  general  use  as  sig- 
nifying the  sums  paid  in  by  the  subscribers,  with  the  addition 
of  all  gains  and  profits  realized,  with  such  diminutions  as  have 
resulted  from  losses  incurred  in  transacting  business."  (Com- 
stock,  J.,  in  People  vs.  Commrs.,  23  N.  Y.  192-219.)  In  this 
latter  sense  the  capital  of  a  corporation  is  the  fund  with  which 
it  transacts  its  business,  and  embraces  all  its  property,  real  and 
personal,  constituting  the  assets  of  the  corporation,  such  as 
are  subject  to  execution  at  law.  (New  Haven  vs.  City  Bank, 
32  Conn.  10(5;  Thompson  on  Stockholders,  sec.  11,  12.)  The 
words  "capital  stock,"  when  aptly  used,  describe  the  interest 
of  the  stockholders  in  the  corporation.     Upon  this  distinction 

*  Burrall  vs.  Bush  wick  R.  R.  Co.,  75  N.  Y.  2ir>. 

t  Williams  vs,  W.  U.  Tel.  Co.,  9;>  N.  Y.  189  ;  Farrington  vs,  Tennessee, 
95  U.  S.  086. 
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between  the  capital  of  a  corporation,  which  is  its  property, 
and  the  capital  stock,  which  represents  the  interests  of  stock- 
holders in  the  corj)oration,  and  is  tlieir  property,  the  power 
of  the  states  to  subject  tlie  shares  of  national  banking  asso- 
ciations to  taxation  is  vindicated.*  The  title  to  all  the  prop- 
erty is  in  the  corporation,  and  remains  so  until  by  proper 
action  the  interests  are  changed.  So  much  of  the  capital  as 
is  represented  by  the  cai)ital  stock  issued,  must  always  be 
kept  unimpaired  during  the  existence  of  the  corporation : 
but  that  portion  of  the  capital  which  represents  the  surplus 
arising  from  the  operation  of  the  business  of  the  corporation 
is  subject  to  the  discretion  of  the  managers  in  regard  to  its 
disposition.  "Profits  remain  a  part  of  the  fund  constituting 
the  capital  until  actually  divided  among  the  stockliolders, 
and  if  this  fund  is  afterwards  reduced  by  losses  only  the 
surplus  can  be  divided,  after  deducting  the  amount  of  the 
capital  first  invested."t  Until  a  division  by  the  proper  au- 
thorities this  "surplus  fund  belongs  to  the  corporation. "J 
What  the  amount  of  the  capital  shall  be  is  within  the  dis- 
cretion of  the  managers,  but  the  amount  of  the  capit<il  stock  is 
limited  and  determined  by  the  charter  and  the  laws  governing 
it.§  No  corporation  can,  therefore,  issue  any  more  capital 
stock  than  the  amount  authorized,  and  any  attempt  to  exceed 
this  limit  is  illegal,  and  the  stock  is  void.  No  rights  accrue 
to  creditors  on  account  of  such  over  issue,  and  the  holder  is 
not  estopped  by  any  action  of  himself  to  question  its  validity 
or  his  liability.  Should  an  increase  of  capital  stock  be  de- 
sired, the  authority  for  such  increase  may  be  obtained  in  the 

*  Weatliorbv  vs.  Baker,  :5o  N.  J.  Eq.  oO.V-6;  Van  Allen  vs.  Asses^^rs,  3 
Wall.  ^To,  r)S4  ;  lVoi)lo  r.<*.  Commre.,  4  Wall.  244. 

t  Mnniwctz  on  Corjms.  sec.  348;  Phelps  vs.  Fannere  and  M.  Bk.,  26 
0»nn.  L'^W. 

J  Williams  vs.  \V.  U.  Tol.  Co.,  93  N.  Y.  18i». 

>/.  Karri  nirt  on  vs.  Tennessee,  95  V.  S.  680. 
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manner  provided  by  law.  A  strict  compliance  with  the 
statutory  requirements  is  necessary  to  acquire  this  right. 
But  that  this  right  to  an  increased  capital  stock  may  be  of 
value,  the  power  to  issue  it  must  be  conferred  upon  the  cor- 
poration, and  its  exercise  must  conform  to  the  terms  of  the 
grant.  The  right  to  an  increased  capital  stock  may  exist, 
but  the  power  to  avail  of  it  by  an  issue  may  be  limited  and 
restricted  to  certain  prescribed  modes.  The  capital  stock. or 
shares  of  the  corporation  constitute  a  trust  fund  for  the  benefit 
of  the  general  creditors  of  the  corporation,  and  the  subscrip- 
tions to  this  can  only  be  fulfilled  by  a  bond  fide  payment,  in 
conformity  with  tlie  contract.*  '*The  earlier  cases  held  that 
the  contract  of  the  subscribers  could  only  be  fulfilled  by 
payment  in  money.  In  later  cases  this  doctrine  has  been 
relaxed,  and  stock  issued  and  paid  up  in  work  and  labor  or 
in  purchase  of  property  the  corporation  is  authorized  to 
hold,  has  been  held  to  have  been  legally  issued.  Statutes 
have  been  passed  authorizing  corporations  to  purchase  prop- 
erty needed  for  their  business,  and  to  issue  stock  in  payment 
for  it,  or  to  accept  such  property  in  payment  for  subscriptions 
to  capital  stock.  But  in  all  such  cases  transactions  under 
such  powers  have  been  upheld  only  where  the  contract  for 
the  rendition  of  services  or  the  purchase  of  property,  pay- 
able in  stock,  has  been  made  in  good  faith,  and  the  property 
taken  in  payment  of  stock  subscriptions  has  been  put  in  at 
a  bond  fide  valuation ;  and  the  courts  have  inflexibly  enforced 
the  rule  that  payment  of  stock  subscriptions  is  good  as 
against  creditors  only  where  payment  has  been  made  in 
money,  or  in  what  may  fairly  be  considered  as  moneys 
worth. "t  Such  may  be  considered  the  established  rule  as 
to  contracts  of  subscription  to  the  original  issue  of  capital 


*  Sawyer  vs.  Iloa^,  17  Wall.  610, 

t  Weatherby  vs.  Baker,  'X]  N.  J.  K(|.  518,  and  authorities  cited. 
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stock.  The  contract  in  that  case  is  between  the  individual 
subscribers  and  results  in  the  formation  of  the  corporation. 
"The  contract  for  the  issue  of  new  shares  in  a  corporation, 
already  organized  and  formed,  is  not  one  with  the  members 
as  individuals,  but  with  the  whole  body  acting  in  a  corporate 
capacity,  and  is,  therefore,  a  contract  between  the  corporation 
on  the  one  hand  and  the  subscriber  on  the  other.  Everv 
such  contract  requires  a  sufficient  consideration  for  its  sup- 
port, and  the  parties  legally  qualified  to  enter  into  it.  To 
constitute  the  subscriber  under  this  contract  a  member,  the 
corporation  must  issue  a  certificate  or  in  some  way  recognize 
him  as  a  member."*  Such  is  the  reciuirement  of  the  contract 
as  between  the  corporation  and  those  dealing  with  it,  as 
between  the  parties  to  it,  but  the  same  rule  of  good  faith  in 
the  payment  of  the  new  capital  stock  applies  as  in  the  case 
of  original  capital  stock.  What  shall  constitute  the  legal 
and  valid  fulfillment  of  this  contract  for  new  stock,  which 
will  authorize  the  corporation  to  issue  the  certificate  of 
membership  to  the  subscribers  is  to  be  determined  by  the 
intent  and  meaning  of  the  provisions  under  discussion. 

What,  then,  is  the  individual  interest  of  the  shareholder 
in  a  corporation,  and  in  what  relation  does  he  stand  to  its 
property  ?  "  Each  share  represents  an  aliquot  part  of  the 
capital  stock ;  but  the  holder  cannot  touch  a  dollar  of  the 
principal.  He  is  entitled  only  to  a  share  in  the  dividends 
and  profits.  Upon  the  dissolution  of  the  institution,  each 
shareholder  is  entitled  to  a  proportional  share  of  the  re- 
siduum, after  satisfying  all  liabilities."  f 

"  The  propei'ty  of  every  corporation,  including  all  its  earn- 
ings and  i)rofits,  belongs  primarily  to  such  corporation 
exclusively,  and  not  to  its  stockholders  individually  or  col- 
lective! v.     Thev  have  a  certain  claim,  it  is  true,  but  their 

*  Moniwetz  on  Corpus.,  sec.  262. 

t  Fiirrington  vs.  Tennessee,  9o  U.  S.  (>87. 
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claims  are  always  subordinate  to  the  claims  of  creditors, 
and  the  latter  approach  much  nearer  to  the  condition  of 
ownership  than  the  former.'*  *  Until  a  division,  a  share- 
holder has  no  legal  right  to  the  property  or  profits  of  the 
corporation.  Says  Lord  Denman,  C.  J.,  in  Queen  vs.  Arnaud, 
9  Ad.  &  El.  (N.  R.)  SOO:  "The  individual  members  of  a 
cori)oration  are  no  doubt  interested,  in  one  sense,  in  the 
property  of  the  c6r]>oration,  as  they  may  derive  individual 
benefit  from  its  increase,  or  loss  from  its  destruction ;  but  in 
no  legal  sense  are  the  individual  members  the  owners.'*  And 
in  Browne  vs.  Collins,  L.  R.  12  Eq.  Cas.  591,  the  Vice 
Chancellor,  in  speaking  of  the  rights  of  a  stockholder,  says : 
**  He  has  no  inchoate  or  other  legal  right  till  the  dividends 
have  been  declared."  t 

When,  then,  can  dividends  be  declared,  and  by  whom  ?  "  It 
is  a  fundamental  rule  that  dividends  can  be  paid  only  out 
of  profits  or  the  net  increase  of  the  capital  of  a  corporation, 
and  cannot  be  drawn  upon  the  capital  contributed  by  the 
shareholders  for  the  purpose  of  carrying  on  the  company's 
business.  And  a  holder  of  shares  in  a  corporation  has  no 
legal  claim  to  profits  earned  by  the  company  until  a  divi- 
dend has  been  declared  by  the  proper  agents ;  nor  can  he 
compel  the  declaration  of  a  dividend,  except  when  the 
profits  are  withheld  in  violation  of  the  charter."!  But 
when  there  is  a  surplus  fund,  over  and  above  the  capital 
stock,  paid  in,  then,  "  whether  a  dividend  shall  be  made, 
and,  if  made,  how  much  it  shall  be,  and  when  and  where  it 
shall  be  payable,  rest  in  the  fair  and  honest  discretion  of  the 
directors,  uncontrollable  by  the  courts.''  § 

*  Karnes  vs.  Rochester  &  Goiiesee  Viillev  K.  R..  4  Abb.  P.  (N.  S.)  110. 
t  Hyatt  ?'.•?.  Allen,  o()  X.  Y.  .'>r)7  ;  Minot  vs.  Pai^o,  9\)  Mass.  IOC  ;  Rand  vs. 
Hubbel,  11')  Mass.  474. 

{  Morawetz  on  Corpns.  Ser.  344  ;  id.  351. 
i  Williams  vs.  W.  U.  Tel.  Co.,  93  N.  Y.  192. 
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The  English  cases  decided  that  "Profits  and  dividends 
must  be  paid  in  cash  ;"  *  but  the  latest  American  case  has 
stated  the  rule  to  be  that  they  may  be  declared  and  di\ided 
in  property,  if  the  property  is  capable  of  division,  and  if  the 
profits  have  been  invested  in  other  property  necessary  for 
the  use  of  the  corporation,  which  cannot  be  divided  in  kind, 
then  a  dividend  may  be  declared,  based  upon  these  profits, 
or  the  corporation  may  borrow  money  on  the  faith  of  them, 
and  divide  it.  f  In  every  case,  however,  the  amount  divided 
must  have  been  honestly  earned,  and  the  dividend  must  not 
impair  the  capital,  represented  by  the  capital  stock  issued. 

Whether  the  English  rule  as  to  payment  of  profits  and 
dividends  should  have  been  adhered  to,  is  a  question  w^iich 
the  provisions  under  discussion  would  seem  to  answer  in 
the  affirmative.  That  it  is  not  the  law  in  this  country,  the 
prevalence  of  stock  dividends  and  their  approval  by  the 
courts  clearly  show.  A  stock  dividend  may  be  defined  to 
be  the  issue  by  a  corporation,  as  a  dividend,  of  new  shares, 
which  have  been  paid  up  by  the  transfer  from  the  surplus 
or  profit  and  loss  account  to  the  account  representing  capital 
stock,  of  a  sum  e(iual  to  their  par  value.  The  "  money 
earned  by  a  corporation  is  corporate  property,  and  not  the 
separate  proj)erty  of  the  stockholders,  unless  and  until  dis- 
tributed among  them  by  the  corporation.  In  the  absence  of 
any  restraining  statute,  the  corporation  may  treat  it  either 
as  an  increase  of  its  property  or  as  profits  of  its  business."  J 
But  that  such  a  dividend  may  be  made,  the  stock  issued 
must  be  represented  by  property.  "  A  distribution  of  stock 
gratuitously  to  the  stockholders  of  a  company,  based  ui>on 
no  value,  a  mere  inflation,  or,  to  use  a  phrase  much  in  vogue, 


*  Mora  wet  z  on  Corpus.  Sec.  351. 

t  AVilliiuns  vs.  W.  U.  Tel.  Co.,  93  N.  Y.  189 ;  Beers  vs.  Bridgeiwrt  S.  Co., 
4'2  Conn.  '24. 

X  Kiind  V8.  Ilnbbel,  115  Mass.  474. 
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a  watering  of  stock,  would  be  condemned  by  law."  *  A 
stock  dividend  is  exceptional  in  its  "character,  and  the  objec- 
tions to  them  as  bearing  upon  the  value  of  the  stock,  addreij^s 
themselves  more  to  the  managers  than  to  the  courtf  "  After 
a  stock  dividend,  a  corporation  has  just  as  much  property 
as  it  had  before.  It  is  just  as  solvent,  and  just  as  capable  of 
meeting  all  demands  upon  it.  After  such  a  dividend,  the 
aggregate  of  the  stockholders  own  no  more  interest  in  the 
corporation  than  before.  The  whole  number  of  shares 
before  the  stock  dividend  represented  the  whole  property  of 
the  corporation,  and  after  the  dividend  they  represent  that 
and  no  more.  A  stock  dividend  does  not  distribute  pivperty, 
but  simply  dilutes  the  shareSy  as  they  existed  before."  %  In  the 
case  just  referred  to,  the  stock  dividend  of  the  Western 
Union  Company  was  sustained  on  the  ground  that  there 
was  no  statute  in  New  York  which  prohibited  it.  Such 
dividends  do  not  affect  the  title  of  the  property  or  transfer 
any  legal  consideration  of  property  from  the  receiver  to  the 
corporation.  The}'  are  merely  changes  of  the  entries  in  the 
books  of  the  company. 

What  effect  and  meaning  have  these  provisions  in  the  light 
of  these  principles  of  corj)orate  law?  There  is  no  difference 
in  their  force,  whether  thev  are  embraced  in  either  the  Con- 
stitution  or  statute,  or  in  both.  If  they  form  part  of  the  stat- 
utes, under  which  the  corporations  are  organized,  and  which 
confer  their  charter  powers,  there  can  be  no  question  as  to 
their  restraining  effect.  As  a  constitutional  provision  alone, 
the  first  clause  is  self-enacting  and  prohibitory.  It  restrains 
the  legislative  power  and  the  effect  of  its  prohil)ition  cannot 
be  evaded  by  indirect  any  more  than  by  direct  action.§ 


*  Williams  vs.  W.  U.  Tel.  Co.,  9.1  N.  Y.  1S9. 
t  Howell  V8.  C.  &  N.  \V.  Ry.  Co.,  51  Barb.  307. 
X  Williams  r.s.  W.  V.  Tel.  Co.,  93  N.  Y.  189. 
g  Ewinjr  vs.  Oroville  Min.  Co.,  m  Cal.  649. 


270  ABIERICAN  BAR  ASSOCIATION. 

The  general  laws  where  this  constitutional  proTiibition  is 
in  force  must  be  in  conformity  to  it  and  can  grant  no  powers 
which  will  conflict  with  its  provisions. 

The  language  used  is  clear  and  positive — "  no  corporation 
shall  issue  stocks  or  bonds  except  for  money  paid,  labor  done, 
or  property  actually  received."  It  applies  to  every  corpora- 
tion, if  general,  and  the  words  "no  corporation  shall"  are  a 
direct  prohibition  upon  any  exercise  of  power  except  in  con- 
formity to  its  requirements.  It  is  restricted  to  no  special 
issue  of  stock,  but  applies  to  any  and  all  issues,  whether 
original  or  an  incfease.  It  provides  what  the  consideration 
of  any  contract  for  an  issue  of  stock  or  bonds  must  be,  and 
limits  it  to  one  of  the  three  classes  enumerated,  viz. :  "Money 
paid,"  "  labor  done,"  and  "  property  actually  received."  Every 
party,  therefore,  to  a  contract  with  a  corporation  for  an  issue 
of  stock  must  see  to  it  that  the  consideration  for  his  shares, 
with  which  he  parts  falls  within  one  of  these  classes,  in  order 
that  the  corporation  may  exercise  the  power  to  issue  its  stock. 
Is  this  not  a  limitation  of  the  charter  powers  of  corporations, 
and  is  it  not  expressed  in  such  prohibitive  language  that 
"every  rule  of  interpretation  must  say  that  the  legislature 
intended  to  interpose  its  power  to  prevent  the  act,  and  as  one 
of  the  means  of  its  prevention  that  the  courts  shall  "hold 
any  issue  of  stock  contrary  to  its  provisions,"  void? 

Its  proper  construction  must  go  further  and  be  that  the 
considerations  named  are  the  only  legal  considerations  for  a 
valid  issue  of  stock,  and  that  every  other  is  excluded. 

It  must  be  borne  in  mind  that  this  provision  does  not  affect 
the  amount  of  stock  which  a  corj)oration  may  issue.  This  is 
governed  by  the  charter  and  also  by  the  statutory  provisions 
limiting  the  amount  of  capital  stock  which  may  be  held.  If 
the  statutory  provisions  in  regard  to  an  increase  of  capital 
stock  are  fully  complied  with,  a  corporation  may  have  a  right 
to  an  increased  limit,  but  this  right  will  be  of  no  avail  unless 
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the  corporate  power  to  issue  it  also  exists.  It  is  this  power 
to  issue  which  these  provisions  regulate.  That  the  stock  may 
be  legal  and  valid,  the  manner  and  mode  of  exercise  of  the 
power  to  issue  must  be  in  strict  compliance  with  their  pro- 
visions. We  have  seen  that  an  issue  of  stock  by  a  corpora- 
tion in  excess  of  its  charter  limits  has  been  held  void,  and 
that  no  liabilities  or  rights  accrue  to  the  holders  of  this  ex- 
cessive issue.  Being  void  by  reason  of  the  want  of  authority 
to  have  it,  no  acts  of  the  holders  could  make  it  valid  and 
binding,  or  estop  them  from  questioning  its  validity.  In 
such  case  the  stock  would  be  invalid  and  void,  because  of  its 
being  an  over-issue,  while  under  the  provisions  now  being 
considered  the  invalidity  would  arise  from  a  disregard  of  the 
conditions  annexed  by  law  to  an  issue  of  stock  duly  author- 
ized. 

Thus  far  the  discussion  has  been  in  regard  to  the  meaning 
of  the  first  part  of  the  clause  as  to  all  issues  of  stock,  but  the 
force  of  the  prohibition  is  further  strengthened  in  its  bearing 
upon  an  increase  of  the  capital  stock  by  its  concluding  words, 
"and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void."  The  first  i)art  of  the  clause,  by  its  terms,  defines  the 
considerations  for  which  alone  a  valid  issue  of  stock  can  be 
made,  and  its  effect  upon  the  meaning  of  the  word  ''  fictitious," 
must  now  be  considered.  If  no  issue  of  stock  is  valid,  except 
when  made  in  conformity  to  the  requirements  of  the  first 
part  of  the  clause,  and  for  one  of  the  considerations  therein 
named,  then  the  term  '*  fictitious  increase"  must  apply  to  any 
increase  of  capital  stock  whose  issue  fails  to  conform  to  its 
provisions.  To  limit  its  meaning  merely  to  such  issues  of 
additional  stock  as  are  made  gratuitouslv  without  anv  real 
property  value  to  represent  it,  would  be  to  defeat  the  inten- 
tion and  force  of  the  language  used.  Unless  this  is  its  mean- 
ing, these  provisions  have  no  force  or  eti'ect. 

Are  stock  dividends  then  within  the  prohibition  of  these 
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provisions  ?  It  has  been  seen  that  a  corporation  has  only 
those  direct  and  impHed  powers  which  are  granted  by  its 
charter  and  the  statutes  under  which  it  is  organized;  that 
the  exercise  of  powers  not  included  in  these  is  ultra  vires  and 
illegal,  and  when  prohibited  and  expressly  declared  illegal 
and  void  the  acts  performed  under  it  are  void;  that  the 
title  to  all  the  property  of  a  corporation  is  in  the  corporation 
and  not  in  its  stockholders  individually  or  collectively;  that 
the  stockholders  have  no  individual  interest  in  the  prop- 
erty until  a  division  is  made  by  the  proper  agents;  that 
they  cannot  compel  the  declaration  of  a  dividend,  except 
where  the  profits  are  withheld  in  violation  of  the  charter; 
that  the  provisions  under  discussion  define  and  limit  the 
consideration  for  a  valid  issue  of  stock  to  the  three  named; 
that  the  power  to  issue  valid  stock  depends  upon  a  strict 
compliance  with  their  terms;  that  all  other  issues  are  em- 
braced in  the  term  "fictitious,"  and  hence  void. 

It  will  not  be  contended  that  stock  dividends  can  be  sus- 
tained upon  either  of  the  first  two  considerations.  No 
money  is  paid  for  the  stock  received,  to  the  corporation,  and 
certainly  no  labor  has  been  performed  by  the  receivers. 
They  must  rest,  therefore,  if  at  all,  upon  the  remaining  one, 
"property  actually  received."  These  dividends  are  based 
upon  the  accumulated  profits  and  surplus  funds,  which  the 
interest  of  the  incorporation  make  it  desirable  to  retain  for 
corporate  use,  as  part  of  its  capital  stock.  No  division  is 
made  of  these  funds  to  the  shareholders,  but  the  corporation 
merely  transfers  from  the  debit  of  the  surplus  account  to 
the  credit  of  the  capital  stock  the  necessary  amount,  and 
then  distributes,  as  a  dividend,  the  shares  which  have  been 
tlius  paid  up.  The  contract  in  this  case,  is,  as  has  been 
seen,  one  between  the  corporation  on  one  side,  and  the  re- 
ceiver on  the.  other.  What  property  does  the  corporation 
"actuallv  receive"  as   the  consideration  for  these  shares? 
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Certainly  the  receiver  has  parted  with  none,  for  he  has,  as  a 
stockholder,  no  title  to  the  property,  applied  to  the  payment 
of  these  shares.  That  is,  and  has  always  been,  in  the  corpora- 
tion itself,  and  certainly  it  would  be  absurd  to  sav  that  a 
change  in  the  credits  on  the  books  of  the  corporation  was 
in  any  legal  sense  a  transfer  of  title.  It  receives  nothing 
more  than  it  had  before,  and  as  the  shareholder  cannot  force 
a  dividend  of  the  funds  thus  applied,  and  has  "no  incohate 
or  legal  title"  until  a  division  is  made,  he  certainly  trans- 
fers no  property  or  title  by  the  reception  of  his  share  of  such 
a  dividend.  Such  a  dividend  does  not  "  distribute "  prop- 
erty, but  simply  "dilutes"  shares.  As  between  the  receiver 
and  corporation,  the  transaction  simply  amounts  to  the 
relinquishment  of  his  right  to  a  share  in  this  fund,  when,  if 
ever,  it  may  be  divided.  It  is  not  a  right  capable  of  enforce- 
ment, and,  although  the  effect  of  the  relinquishment  may 
be  that  the  corporation  does  still  retain  the  fund,  still  it  can- 
not be  said  to  be  "property  actually  received,"  within  the 
meaning  of  these  provisions.  Where  the  legislative  body 
has  expressed  its  will  in  restraining  statutes  or  laws,  the  rul- 
ing of  courts,  in  the  absence  of  such  laws,  can  have  no 
weight. 

If,  then,  stock  dividends  cannot  be  supporti^d  by  any  one 
of  the  required  considerations,  the  prohibition  applies,  and 
no  power  exists  in  a  corporation  to  issue  the  stock  called  for 
by  them.  Such  an  increase  would  come  within  the  latter 
part  of  the  clause  that  "all  fictitious  increase  of  stock,  etc., 
shall  be  void."  This  construction  is  the  onlv  one  which  will 
give  full  meaning  and  force  to  these  provisions,  and  fully 
meet  the  evils  aimed  at. 

It  may  be  contended  that  when  a  shareholder  has  accepted 
the  shares  under  such  dividends,  he  has  in  effect  received  a 
dividend  of  this  fund  and  is  estopped  from  questioning  the 
validity  of  the  transaction.     In  other  words,  granting  all  that 
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has  been  claimed  as  to  the  effect  of  these  provisions,  stock 
dividends  will  become  valid  by  the  shareholders'  acceptance 
of  the  shares  issued  under  them.  It  is  true  that  the  doctrine 
of  estoppel  may  prevent  the.  questioning  of  corporate  con- 
tract*^ when  fully  executed,  but  it  can  never  render  that  a 
valid  contract  which  the  law  distinctly  prohibits,  and  declares 
shall  be  illegal  and  void.  Such  is  the  case  in  these  restrain- 
ing provisions.  The  unanimous  consent  of  all  the  stock- 
holders cannot  extend  the  powers  of  the  corj>oration,  nor 
render  that  legal  and  binding  which  the  laws  governing  and 
forming  part  of  their  charter  in  terms  declare  illegal  and 
void.  To  hold  otherwise  would  be  to  defeat  all  attempts  to 
control  corporations,  and  enable  them  to  overcome  every  ob- 
noxious restraint.  An  increase  of  stock  by  way  of  stock 
dividends  would  be  void  in  its  inception,  and  cannot  be  made 
valid  by  any  rule  of  law  or  doctrine  of  estoppel. 

With  the  effect  of  this  construction  upon  stock  which  may 
have  been  issued  contrary  to  these  provisions,  this  discussion 
has  nothing  to  do.  Should  such  a  question  ever  arise  it  must 
be  decided  upon  the  facts  and  the  law.  Neither  is  it  within 
its  limits  to  discuss  the  manner  and  mode  of  accomplishing 
the  end  aimed  at  in  stock  dividends.  Its  purpose  has  ended 
with  the  examination  of  the  constitutional  and  statutory  re- 
straints of  these  dividends. 


EI^ 


READ   BY 


SIMON  STERNE 


The  Prevention  of  Defective  and  Slipshod  Legislation. 

Who  better  than  the  members  of  the  American  Bar  Asso- 
ciation are  qualified  to  draw  attention  to  the  evils  of  prevail- 
ing legislative  methods,  to  judge  of  the  efficacy  of,  and,  if  per- 
suaded of  its  feasibility,  to  promote  the  remedy  ?  You  are 
the  legislative  draughtsmen ;  you  interpret  as  lawyers  the 
meaning  of  tlie  statutes ;  and,  as  judges,  decide  upon  their 
conformity  to  the  constitutions  of  the  states  and  of  the 
union. 

Whether  the  description  I  shall  give  of  the  way  in  which 
a  law  comes  into  existence  applies  to  the  conditions  prevail- 
ing in  his  state,  each  one  of  my  hearers  can  determine  for 
himself.  I  shall  take,  as  typical,  the  state  of  New  York, 
assuming  that  like  conditions  (differing  only  in  degree)  pre- 
vail in  sister  states. 

The  legislative  body  of  the  state  of  New  York  meets  on 
the  first  Monday  of  January  in  each  year,  to  sit  as  long  as 
the  patience  and  interests  of  the  majority  may  determine, 
the  session  varying  from  four  to  six  months.  The  lower 
house  is  elected  annually.  A  large  proportion  of  the 
members  come,  therefore,  to  each  session  without  any  legis- 
lative experience  whatever ;  and  every  second  year  this  is 
equally  true  of  the  upper  house.     Prior  to  meeting,  no  con- 
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sultation  is  had  among  the  members  as  to  the  course  to  be 
pursued  with  reference  to  public  legislation,  nor  are  laws 
prepared  in  advance  by  any  authoritative  or  responsible 
portion  of  the  law-makers.  I  leave  out  of  sight  conclaves  of 
politicians  with  legislators,  to  commit  them  to  some  course 
affecting  personal  interests,  involved  in  legislation  to  be  pro- 
posed during  the  session.  The  first  few  days  of  the  session 
are  occupied  with  the  election  of  speaker  and  with  the  more 
or  less  disgraceful  scrambles  for  positions  on  committees  by 
members  in  the  interests  of  powerful  corporations  or  political 
combination^^  The  railway  agents  are  active  in  throwing 
i  their  influence  or  disbursing  their  moneys  in  favor  of  a  can- 
didate for  speaker  who  will  appoint  the  railway  committee 
in  their  interests ;  the  insurance  companies'  agents  are  not 
disinterested  spectators  in  this  contest,  and  are  anxious  to 
secure  committees  not  adverse  to  them.  The  juntas  of 
municipal  politicians  in  power,  and  those  who  desire  to  be  so, 
are  willing  to  support  this  or  that  politician  for  the  position 
of  speaker,  dependent  upon  his  pledge  to  appoint  members 
on  the  committee  of  cities.  Thus  combined  and  corporate 
interests,  which  should  engage  the  watchful  and  jealous  eye 
of  government,  and  against  whose  power  for  evil  it  is  the 
province  of  the  Legislature  to  protect  the  community,  are 
generally  the  most  active  during  the  earliest  days  of  the 
legislative  session  to  secure  advantages  of  position,  so  as  to 
prevent  unfriendly  action  or  secure  favorable  measures  during 
the  progress  of  the  session.  The  result  of  this  contest  is  that, 
to  some  degree,  varying  from  year  to  year  as  to  extent,  sinister 
elements  control  or  influence  the  composition  of  the  com- 
mittees, and  these  courts  of  preliminary  inquiry  for  legisla- 
tive action  are  either  packed  or  made  impotent  or  baneful, 
by  the  interjection  of  members  whose  action  upon  a  large 
body  of  legislation  is  determined  or  pledged  in  advance 
of -the  session.      In  many  individual  cases,  that  action  is 
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already  determined  upon  before  this  contest  takes  place; 
indeed,  as  preliminary  to  candidature ;  but  as  this  condition 
of  things  belongs  rather  to  the  domain  of  representation 
than  to  that  of  legislation,  I  can  pass  it  by. 

The  speaker  elected,  and  committees  formed,  bills  are  then, 
in  rapid  succession,  presented  by  individual  legislators,  are 
read  by  their  titles,  and  referred  to  their  appropriate  com- 
mittees. They  are  generally  bills  which. have  been  placed 
in  the  hands  of  these  legislators  to  give  to  some  one  man  or 
body  of  men  some  advantage  over  his  fellows,  or  through 
the  instrumentality  of  the  law  to  exonerate  some  man  or 
body  of  men  from  the  burden  or  pressure  of  the  general 
law,  or  to  give  to  some  locality  the  right  or  privilege  to  doy 
or  refrain  from  doing  something  which  either  the  law  for-* 
bids  or  requires  to  be  done.  He.re_  and  there  a  general  bill 
i§^  offered,  intended  for  the  general  public  good.  But  the 
majority  of  the  billsr  \\^ch  tmd  -their  way  to  the  speaker's 
desk,  and  are  by  hina  referred  to  the  respective  committees, 
do  not  belong  to  the  latter  class.  These  bills  are  not  pre- 
pared by  the  individual  legislators  themselves,  who  are  fre- 
quently ignorant  of  the  contents  of  the  measures  they  pro- 
pose, but  by  lawyers  who  are  privately  retained  for  the 
special  interests  behind  tlie  bill,  and  who — naturally  zealous 
to  serve  a  client  and  incorporate  in  the  bill  all  that  may  be 
of  service  to  him  or  it — are  little  mindful  of  the  conse- 
quences, in  the  event  of  its  passage,  of  such  a  bill  on  the 
general  body  of  the  law.  That  legislation  so  conceived  and 
so  promoted  rec^uires  the  most  jealous  watchfulness  at  the 
hands  of  a  body  of  impartial  and  scientifically  educated 
legislators  would  appear  to  be  self-evident.  Instead  of  this, 
however,  but  few  of  the  members  are  experienced  lawyers, 
and  the  methods  of  legislation  fail  to  aid  them  in  sifting  bills 
thus  proposed  and  promoted,  but,  on  the  contrary,  the 
existing  machinery  is  an  aid  to  bad,  and  an  imi)ediment  to 
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good,  law-making.  When  a  corrupt  or  ignorant  judge  ^ 
renders  an  erroneous  or  perverse  judgment,  he  wrongfully 
transfers  property  from  but  one  individual  to  another,  and 
the  direct  pecuniary  mischief  is  probably  ended  with  that 
single  case.  In  the  case  of  legislation,  the  consequences  are 
much  more  far  reaching.  The  damage  created  by  a  bad 
law  api)lies  to  hundreds  of  cases,  and  is  incalculable  in 
extent. 

Prof.  Walker,  in  his  recent  work  on  Political  Economy^ 
says  of  the  evil  effects  of  a  few  lines  in  the  English  Poor 
Law  (22,  George  III.) : 

"  Such  may  be  the  effects  of  a  foolish  law.  The  legislator 
may  think  it  hard  that  his  power  for  good  is  so  closely  re- 
stricted; but  he  has  no  reason  to  complain  of  any  limits 
upon  his  power  of  evil.  On  the  contrary,  it  would  almost 
seem  that  there  could  be  no  nation,  or  anv  race  of  men 
which  a  few  laws  resj)ecting  industry,  trade  and  finance^ 
passed  by  country  squires  or  labor  demagogues,  in  defiance 
of  economic  principles,  could  not  transform  within  a  half 
generation  into  a  nation  of  beasts." 

The  nisi  privs  trial  machinery  of  the  common  law,  which 
is  given  as  an  aid  to  a  judge  in  the  formation  of  a  sound 
judgment  and  to  prevent  injustice,  should  characterize  the 
procedure  of  the  law-making  body  so  as  to  prevent  them 
from  committing  the  more  serious  injuries  arising  from  the 
greater  consc^juence  of  their  acts. 

Yet,  how  far  short  of  this  procedure  is  the  practice  of  the 
legislature,  even  during  the  earlier  period  of  the  legislative 
session  !  The  committees  give  some  degree  of  consideration 
to  the  l)ills  which  come  before  them;  they  read  them ;  ap- 
j)()int  a  (lay  for  argument  by  giving  notice  to  the  advocates 
of  tlic  bill,  and  if,  by  any  happy  accident,  adversaries  to  the 
bill  know  that  a  measure  is  pending  which  effects  them 
injuriouslv,  thev  also  have  a  chance  to  be  heard.  At  such 
hcarinti:,  assertions  are  made  in  favor  and  against  the  bill- 
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There  is  no  attempt  made  to  take  proof,  and  all  that  is  done 
judicially  to  advise  the  committeemen,  is  by  short  and  un- 
supported statement  of  counsel.  If  the  bill  involves  large 
interests,  the  more  effective  work  is  done  by  the  trained 
lobbyists,  who,  through  political  influence,  by  promises  to 
obtain  support  for  other  measures  in  which  the  members  are 
interested,  sometimes  even  by  promise  or  payment  of  money, 
manage  to  secure  the  consent  of  a  requisite  number  of 
votes  to  secure  either  the  passage  or  defeat  of  a  measure.  I 
am  quite  willing  to  concede  that  there  is  not  nearly  so  much 
corruption  in  our  legislative  halls  as  would  be  implied  by  j 
the  moneys  expended  upon  lobbyists.  As  from  the  nature  i 
of  his  operations  he  need  not  give  to  his  principals  an  ac-  . 
count  of  his  expenditures,   he   is   irresistibly   tempted   to 

exaggerate  the  sum  that  he  is  called  upon  to  pay  to  the  leg-  ! 
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islators.  That  the  lobbyist  can,  however,  under  the  pretense 
of  bribing  members,  obtain  any  money  at  all  from  persons 
or  corporations  of  large  means,  whose  interests  may  be 
menaced  or  promoted,  shows  the  low  esteem  in  which  our  ' 
legislative  bodies  are  held  by  the  chiefs  of  our  industrial  com- 
munity. -- 

Toward  the  end  of  the  session,  bills  then  introduced  are 
frequently  not  printed ;  they  are  acted  upon  by  committees 
under  great  pressure  to  finish  their  work  before  the  end  of 
the  session.  They  are  frequently  not  placed  in  the  hands 
of  the  standing  committee,  but  are  at  once  referred  to  the 
committee  of  the  whole,  and  bv  it  to  a  sub-committee  of  the 
whole,  known  as  the  grinding  committee,  and  when  the  vote 
is  taken,  it  is  generally  taken  in  ignorance  of  the  scope  and 
purport  of  the  measure.  In  these  last  days  of  the  session, 
votes  are  generally  bargained  away  for  counter  votes  from 
fellow  members  for  measures  of  a  like  nature.  We  can 
make  clear  to  our  minds  the  monstrous  character  of  this 
proceeding  if  we  would  suppose  a  court  of  justice,  on  find- 
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ing  its  calendar  encumbered  with  causes  which  cannot  be 
tried  before  the  summer  vacation,  dispensing  with  the  taking 
of  the  testimony  of  witnesses  and  argument  of  counsel,  and 
deciding  such  causes  upon  the  pleadings  alone.  The  mis- 
carriage and  travesty  of  justice  which  would  result  from 
such  a  course  partakes  of  the  same  nature,  if  we  would  but 
see  it,  of  the  mischief  which  is  annually  enacted  at  Albany, 
and  at  most,  if  not  all,  other  capitals  of  the  country,  in  the 
corrupt  and  slipshod  method  of  grinding  out  laws  towards 
the  end  of  a  legislative  session.*. 


*  The  Ainerican  Latv  Review,  in  an  article  published  since  the  reading 
of  this  es.say  ( Septeinber-October,  1884),  written  by  Georjre  Ikl.  Davie, 
Esq.,  on  *' Suinjjj  the  State,"  says  (page  81o):  "Under  this  system  len- 
forcinji  claims  against  the  state  by  legislation),  tlie  loose  legislative  com- 
mittee takes  the  i)lace  of  a  court;  the  whisper  of  the  lobbyist  is  the 
argument  of  coun.«el ;  the  rambling  talk  of  the  committee-room  is  the 
trial,  in  which  the  committeeman  is  often  the  advocate  of  the  enemy, 
as  well  as  the  judge.  Then,  too,  the  hurr\'  of  the  session,  and  the 
excitement  of  politics,  forbid  due  deliberaticm.  To  arrive  at  justice  in 
coutn)versies  between  individuals,  or  where  the  state  sues  an  individual, 
there  is  i)rovided  the  learned  and  unbiassed  judge ;  the  dignified  cx)urt, 
full  of  notice  to  both  sides;  the  introduction,  on  analysis,  of  the  eviden- 
tial facts ;  a  deliberate  and  impartial  trial ;  and  an  appeal  to  a  ftiU  bench 
to  correct  possible  errors.  But  when  the  claim  is  one  by  a  citizen  against 
the  state,  all  is  changed.  A  sessitni  of  the  legislature  must  be  awaited; 
the  claim  must  be  introduced  as  a  bill ;  it  must  be  referred  to  an  un- 
trained committee  of  accidental  composition;  no  time,  place,  or  rule  is 
fixed  for  the  preparation  or  introduction  of  evidence;  there  is  often  but 
a  hurried,  gossipy,  and  not  very  dignified  discussion,  perhaps  without 
notice  to  the  other  side;  neither  learning  nor  impartiality  is  required; 
and  the  bill  is  thus  "  put  through,"  or  ''  sat  upon,"  or'*  pigeon-holed  "  «to 
use  the  te(4inical  term  of  the  system),  according  to  the  activity  of  the 
lobl»y,  the  distribution  of  influences,  or  as  fortune  may  be  for  or  against. 
it.  lU'sides,  in  legislative  trials  of  a  claim,  nothing  is  final.  If  the 
l(tl)hyist  is  defeated,  he  hiis  but  to  "hang  on,"  tasking  the  time  of  sue- 
cessive  legislatures,  until  the  death  or  scattering  of  opposing  witnesses, 
or  a  careless  conmiittee,  or  other  accidental  circumstance  shall  at  last 
enable  him  to  slip  through  his  bill.    Claims  have  thus  passed  Congress 
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It  may  be  said  that  the  passage  of  a  statute  has  no  anal- 
ogy to  a  lawsuit.  Not  to  have  seen  the  analogy  has  been 
one  of  our  great  national  errors.  By  a  legal  fiction,  deeply 
embedded  in  our  jurisprudence,  we  have  assumed  that  every 
statute,  whether  public  or  private,  being  the  act  of  the  sov- 
ereign people,  is  dictated  by  benevolence,  has  its  motives 
in  public  policy  and  its  language  prompted  by  wisdom. 
The  lawyer  who  is  called  upon  to  aid  the  court  in  the  inter- 
pretation of  statutes,  oftentimes  feels  the"  absurdity  of  this 
fiction,  when  in  deference  to  it,  he  speaks  seriously  of  an 
inteiHion  of  the  legislature,  apropos  of  an  absurd  or  mis- 
chievous bill  which  he  well  knows  was  introduced  during 
the  last  days  of  the  session,  was  smuggled  through  without 
debate,  and  which  either  by  accident  or  the  result  of  deep 
laid  design,  escaped  the  adverse  scrutiny  of  the  few  able 
and  sincere  members  of  the  legislative  body.  That  bills  of 
sinister  and  far  reaching  intent  are  thus  delayed  to  the  last 
days  of  the  session  before  submission,  so  as  designedly  to 
prevent  notice  and  debate,  is  a  well-known  fact.  That  dur- 
ing a  session,  a  considerable  number  of  appropriate  and 
useful  laws  are  passed,  goes  without  saying,  and  that  a  great 
number  of  obnoxious  bills  are  suppressed  is  also  true.  The 
situation  would  be  intolerable  were  it  not  so.  But  that  the 
people  regard  the  sum  total  of  congressional  and  state  legis- 
lative activity  as  maleficent  instead  of  beneficent,  is  clearly 
shown  by  the  fact  that  they  look  forward  to  the  convening 
of  these  bodies  with  dread,  and  hail  their  adjournment  with 
a  sense  of  relief. 

Some  few  years  ago  in  London,  I  was  driving  with  a  friend 
through  Parliament  Street,  which  faces  the  Victoria  Tower, 

that  have  been  rejected  by  previous  congresses  for  a  generation  or  two 
before;  and  there  are  now  claims  before  ('on«rress,  some  of  whidi  will  no 
doubt  ultimately  jret  tlironjrh.  that  liave  l)een  rejected  many  times,  and 
that  have  annoved  it  ever  since  the  revulutionarv  war." 
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on  the  top  of  which  brightly  burned  the  lime-light,  telling 
to  all  London  that  Parliament  was  in  session ;  he  said  to  me 
that  he  felt  safer  because  six  hundred  wise  and  honest  men 
were  considering  what  was  best  for  the  nation,  and  it  always 
seemed  to  him  no  harm  could  well  come  to  England,  as  a 
whole,  so  long  as  Parliament  sat.  I  certainly  could  not  help 
silently  contracting  this  confidence  in  the  wisdom  and  integ- 
rity of  Parliament  with  tj?e  feeling  with  which  our  people 
regard  our  law  factorifi^/  On  investigating  the  causes  which 
create  so  greiTFlTdisparity  between  the  legislative  results?  in 
the  mother  country  and  those  of  her  numerous  cis-Atlantic 
progeny,  I  was  forced  to  come  to  the  conclusion  that  the  greater 
part  of  the  difference  in  results  is  due  mainly  to  difference  in 
methods.  In  no  other  department  of  human  activity  is  there 
any  such  disparity  between  results  achieved  in  England 
and  those  which  the  United  States  are  able  to  accom- 
)lisli.  The  latter  manufacture  as  good  machinery,  run  rail- 
ways as  successfullv  as  Great  Britain  does,  and  in  manv  de- 
partments  of  human  activity  far  surpass  the  mother  country; 
for  example,  in  the  making  of  agricultural  implement^,  sew- 
ing machines,  pianos,  machine  made  boots,  etc.  For  a  reason, 
important  in  this  connection  to  discover,  the  American  in- 
tellect has  not  devoted  itself  to  improvement  in  its  legislative 
machinery  to  keep  pace  with  the  requirements  of  the  age. 

Much  of  this  thought-stagnation,  on  so  important  a  sub- 
ject, is  doubtless  due  to  the  confidence  that  was  felt,  until  the 
outbreak  of  tlie  civil  war,  that  the  organizers  of  our  govern- 
ment ^vere  so  wise  in  their  application  of  the  theories  lof 
government  to  practice  that  we  could  dispense  for  all  time 
witli  tliinking  on  tlie  subject,  and  that,  somehow,  this  de- 
j)iirtnieiit  of  liuinan  activity  was  an  exception  to  the  law  of 
(^volution  and  progress.  We  were  taught  to  believe  that 
governmental  questions  were  solved  for  us  by  a  superior  in- 
telliucnee.     This  in(hilg(»nce  in  a  fetichism  which  has  re- 
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tarded  our  critical  faculty  has  now  to  be  paid  for.  At  every 
turn  we  discover  that  our  institutions,  if  administered  by  the 
old  methods,  fail  to  offer  a  solution  for  the  new  questions  which 
modern  civilization  presents.  Organisms  have  grown  up, 
dangerous  to  the  commonwealth,  because  we  have  carried 
our  confidence  in  existing  political  machinery  to  an  extreme 
not  justified  by  any  principle  of  political  philosophy.  The 
ready  answer  that  it  was  devised  by  the  founders,  stayed  prog- 
ress to  such  a  degree  that  institutional  reforms  have,  since 
1789,  found  less  encouragement  in  the  United  States  than 
almost  anvwhere  else.  There  has,  therefore,  been  scarcelv 
any  improvement  in  legislative  machinery  since  the  organiza- 
tion of  the  government,  and  yet  what  a  vast  change  the  past 
one  hundred  years  have  wrought  in  population  and  condi- 
tion, increasing  the  four  millions  of  inhabitants,  scattered 
along  the  Atlantic  coast,  into  a  nation  of  fifty-five  millions, 


changing  them  from  a  homogeneous  people  of  farmers  and 
planters  into  a  nation  embracing  within  itself  all  the  diver- 
sified industries  and  economic  wants  of  almost  the  whole 
human  family,  and  occupying  a  continent  which  lays  under 
-contribution,  for  its  development,  the  whole  field  of  sciences 
and  of  arts. 

Washington  and  Jefferson  probably  crossed  the  Potomac 
on  a  ro})e-ferry  or  pontoon  bridge.  No  railway  engineer 
thinks  that  a  good  reason  for  taking  a  train  of  cars  across  a 
bridge  which,  though  good  enough  for  the  saddle  horses  or 
gigs  of  these  great  ancestors,  is  wretchedly  inadeiiuate  for 
the  perfected  machinery  of  steam  land  transportation^'  In 
refusing  to  change  the  machinery  of  legislation  fitted  for  the 
conditions  of  1789,  to  the  needs  of  to-day,  our  countrymen 
have  been  as  devoid  of  wisdom  as  would  be  an  engineer  of 
a  railroad  were  he  to  attemi)t,  out  of  respect  for  the  wisdom 
of  the  builders  of  the  foundations  of  our  government,  to  use 
the  rope-ferry  of  Kevolutionary  times  for  his  transportation 
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service.  We  convene  and  manage  the  legislative  busi- 
ness  on  the  theory  that  we  are  a  homogeneous  nation  of 
farmers  and  planters,  and  still  retain  a  machinery  so 
wretchedly  inadequate  for  the  purpose  that  the  wonder  is 
that  the  condition  of  affairs  is  as  tolerable  as  we  find 
it  to  be. 

With  the  application  of  steam  to  industrial  pursuits,  and 
through  the  instrumentality  of  corporate  management, 
the  modern  era  of  production  on  a  large  scale  began  almost 
simultaneously  with  the  organization  of  our  government. 
Not  ignoring  the  enormous  advantages  which,  from  a  politico- 
economic  point  of  view,  flow  to  society  through  corporate  ex- 
istence, and  that  wealth  is  more  economically  produceil  by 
concentration  in  production,  it  is,  nevertheless,  true  that  the 
corporate  conscience  is  sometliing  other  and  less  developed 
tlinn  tho  individual  conscience,  and  that  corporations  require 
frgiii  tjie  law-maker  more  watchfulness  than  the  individual, 
because  the  corporate  life  is  longer  and  its  grasp  wider j  it  is 
/  ^  less  considerate  QtiLpjivate  rights;  4t_jias,  as  a  ruj(^»_niore 

-  money  tlniii    pT-iviai^^i^^^Uvirlnol.]    Vipyo^  .ftn^^j  t^^reforfi,    TQP^^ 

I  power;  and  it  haa  icss  direct_pgrso_naLresponsiJ)ility  in  the 
1.  exercise  of  this  power  than  tlie  individual.     Hence  the  neces- 
/   l\  sity  for  strengthening  the  law-making  power  to  prevent  the 
I    citizens  from  being  wronged  by  this  creature  of  the  law,  which 
I    has  grown,  for  want  of  proper  and  timely  restraint,  almost  into 
'    a  master  of  the  law.     England  also  freely  chartered  corpora- 
tions ;  and  also  from  about  ]  825  to  1845  ran  mad  with  the  new 
found  toy  of  civilization — unlimited  enterprise  with  limited 
liability.     She  found  the  lobbies  of  her  halls  of  legislation 
swarming   with   agents  of    her   corporations   buttonholing 
nienilx'rs,  and  exercising  oft  times,  as  Francis  the  historian 
of  tlie  railway  says,  influences  of  a  corrupt  nature,  so  that 
public  k'uislation  was  impeded,  and  private  and  special  legis- 
lation took  the  fon^niost  rank  in  Parliament. 
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England's  statesmen  of  the  last  generation  had  wisdom 
enough  to  see  that  successfully  to  cope  with  the  ingenuity  of 
the  captains  of  the  modern  industrial  era  it  was  necessary  to 
arm  the  legislature  with  additional  and  better  methods  to  sift 
legislation,  so  as  to  separate  the  useful  from  the  mischievous. 
At  an  earlier  period,  but  subsequent  to  the  foundation  of  our 
own  government,  the  British  cabinet  were  converted  from 
personal  advisers  to  the  crowm  to  the  Chief  Executive  Com- 
mittee of  Parliament,  and  as  a  part  of  the  responsibilitj'  which 
attached  to  the  party  in  power,  the  guardianship  over  the  law 
and  the  changes  therein  to  be  made  to  meet  public  exigencies, 
was  a.ssumed  by  the  ministry  in  oflBce  as  part  of  its  duties. 
We,  on  the  other  hand,  have  adopted  party  government  with- 
out attaching  thereto  this  grave  party  responsibility.  Our 
public  laws  and  changes  therein  are  not  committed  to  the 
care  of  any  official  body.  This  important  change  in  the 
English  Constitution  was  the  first  step  in  legislative  develop- 
ment and  reform,  which  culminated  in  the  adoption  of  the 
standing  orders  of  1848,  and  completed  the  separation  be- 
tween the  method  of  treatment  of  public  from  private  and 
local  bills.  The  former  are  placed  under  the  wing  of  the 
cabinet.  The  latter  are  no  longer  treated  as  legislation, 
strictly  speaking,  but  as  petitions  to  Parliament  for  special 
immunity  or  privileges  which  are  conducted  by  private  par- 
ties, subject  to  a  strict  rule  of  procedure,  tried  as  a  law  suit, 
the  petition  and  bill  being  filed  before  the  beginning  of  the 
session,  and  opposed  at  every  step,  as  a  whole  and  in  detail, 
by  the  Board  of  Trade,  and  by  every  private  interest  which 
may  be  menaced  or  affected  thereby.  Counter-petitions,  at- 
torneys, counsel  and  a  trial,  a  standing  and  a  day  in  court 
to  all  parties  in  interest  before  the  bill  can  become  a  law, 
prevent  wrong  to  individuals;  counsel  for  the  ministry  for 
the  public  bills,  and  special  counsel  for  the  private  bills 
committees  to  aid  them  in  the  intelligent  discharge  of  their 
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work,  prevent  the  possibility,  by  collusion,  of  working  a 
public  wrong. 

By  virtue  of  this  system  of  standing  orders,  no  private  or 
loc-al  bill  is  considered  by  Parliament  unless  deposited  in  the 
private  bills  office  sixty  days  in  advance  of  the  session.  If 
it  be  a  railway  or  canal  project  a  deposit  of  five  per  cent,  of 
the  estimated  cost  of  construction  must  be  made  at  the  time 
of  filing  the  bill.  If  it'involves  the  exercise  of  the  right  of 
eminent  domain,  evidence  must  be  given  that  notice  of  in- 
tention to  file  the  bill  has  been  served  on  all  the  persons 
whose  interests  are  likely  to  be  affected  adversely  by  the  legis- 
lation. Accompanying  thcv^o  documents,  as  to  the  contents 
of  which  the  most  precise  instructions  are  given  in  the  rules, 
there  must  also  be  (lej)osited  a  sum  of  money  to  cover  the 
expens(is  of  preliminary  examinations  of  the  bill,  in  order 
to  ascertain,  officially,  wliether  the  standing  orders  have  been 
complied  with. 

The  opponents  of  the  bill  have  until  fifteen  days  before  the 
opening  of  the  session  of  Parliament  to  file  their  objections 
to  the  bill,  and  to  point  out  wherein  the  standing  orders  have 
not  been  complied  with  by  the  j)etitioners.  If,  either  by  the 
unaided  investigations  of  the  official  examiners,  or  at  the 
suggestion  of  adversaries,  it  becomes  apparent  that  the  pro- 
moters have  failed  to  give  the  requisite  notice  by  advertise- 
ment in  the  public  gazettes,  and  by  personal  service,  or  that 
the  map  is  not  in  conformity  with  the  bill,  or  in  any  other 
particulais  they  have  failed  to  comply  with  the  standing 
orders,  the  l)ill  is  endorsed  "standing  orders  not  complied 
with,"  and  Parliament  is  relieved  from  its  consideration 
during  that  session.  If  there  be  a  question  whether  the 
standing  orders  have  been  complied  with,  the  parliamentary 
agent  is  lu^anl  upon  the  subject.  If  he  can  explain  a  seem- 
ini::  neglect,  the  examiners  mav  allow  the  bill  to  be  enter- 
taincMJ,  l)ut  no  substantial  deviation  from  the  rules  is  tolerated, 
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and  non-compliance  means  non-consideration.  If  the  bill  is 
entertained,  a  further  payment  is  to  be  made  by  the  promoters 
to  pay  its  way  during  its  consideration  in  committee.  Each 
one  of  these  payments  is  about  £50.  Bills  then  are  separated 
by  the  chairman  of  the  Ways  and  Means  committee  and  the 
chairman  of  committees  of  the  House  of  Lords.  Those  that 
involve  railway  or  canal  projects,  or  which  involve  the  exer- 
cise of  the  right  of  eminent  domain,  are  referred  for  special 
scrutiny  to  the  Board  of  Trade.  All  are  examined  by  the 
chairman  of  committees  of  the  House  of  Lords,  who  makes 
his  suggestions  and  amendments,  which  are  generally  ac- 
cepted by  the  parliamentary  agents,  who  are  the  attorneys 
for  the  promoters  of  private  and  local  bills,  in  filing  tlie  same 
and  conducting  them  until  the  parliamentary  committees 
come  to  consider  the  bills  in  open  session.  The  bills  are  then 
referred  for  trial.  The  trial  committees  are  composed  of 
chairmen,  who  are  members  of  Parliament,  one  or  two  addi- 
tional members  and  several  experts,  thoroughly  conversant 
with  the  technical  elements  of  the  subject  matter  of  the  bills, 
and  w^ho  need  not  be  members  of  Parliament.  A  calendar, 
analogous  in  character  to  calendars  of  trial  causes  in  a  court 
of  justice,  is  then  prepared  containing  a  list  of  the  bills,  and 
a  trial  is  had  in  which  the  petitioners  as  well  as  the  adver- 
saries against  the  bill  are  represented  by  counsel.  The  ques- 
tion of  the  expediency  of  the  passage  of  the  measure  is 
determined  first,  as  a  whole,  on  the  preamble,  and  then  by 
sections,  and  every  injury,  direct  or  indirect,  is  presented  for 
the  consideration  of  the  committee,  to  be  avoided,  if  possible, 
by  amendments  to  clauses  of  the  bill,  or  by  the  awarding  of 
proper  compensation.  The  adversary  who  succeeds  in  a  de- 
fense of  a  i)roi)erty  right,  to  secure  by  amendment  the  inser- 
tion of  a  clause  which,  in  all  fairness  should,  for  his  protection, 
have  originally  been  inserted  in  the  draft  deposited  by  the 
promoters  of  the  bill,  mulcts  the  latter  to  pay  the  contestant's 
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costs.  If  the  committee  determine  in  favor  of  the  bill,  they 
so  report,  together  with  their  amendments,  to  the  House, 
and  with  but  very  rare  exceptions  the  House  regards  the 
findings  of  a  committee  on  a  private  or  local  bill  as  final. 
This  method  of  ascertaining  the  merits  of  a  measure  is  so 
complete,  the  examination  of  witnesses  and  experts  is  so 
tliorough,  every  element  that  can  enlighten  the  mind  of 
the  legislator  has  been  brought  to  bear  with  so  much  ac- 
curacy and  forensic  skill,  that  the  margin  of  human  error, 
after  such  a  trial,  is  very  small.  The  amount  paid  to  Parlia- 
ment for  considering  a  private  or  a  local  measure  is,  on  an 
average,  one  thousand  dollars  a  bill.  By  these  payments, 
which  are  somewhat  in  excess  of  the  cost  of  the  service  of 
examination,  tlie  expense  of  private  legislation  is  not  only 
avoided  to  the  English  Parliament,  but  even  the  expense 
of  public  legislation  is  defrayed. 

Now,  note  the  very  great  difference  between  that  system  and 
the  no-system  of  the  United  States.  It  places  the  business  of 
draughting  pro{)osed  legislation  (both  public  and  private) 
into  the  hands  of  skilled  specialists,  called  parliamentary 
draughtsmen.  The  services  of  the  best  intellect's  among  these 
specialists, — parliamentary  draughtsmen  and  counsel, — ^are 
employed  by  the  speaker,  by  the  chairmen  of  committees,  and 
by  the  ministry;  and  they  are  consulted  by  the  parliament- 
ary agents  in  important  cases  of  private  legislation.  This 
system  has  caused  the  lobby  virtually  to  disappear,  a  fair 
trial  and  no  favor  being  now  had  for  private  bills.  A  mem- 
ber of  a  committee  regards  being  buttonholed  or  talked  to  iu 
the  interest  of  a  measure  before  his  committee  almost  with 
the  same  disfavor  with  which  a  self-res{)ecting  judge  would 
ri'gaid  a  like  attempt  out  of  court  to  entrap  his  judgment, 
or  influence  his  o[)inion.  In  place  of  the  lobby  as  we  know 
it,  composed  of  a  disreputable  set  of  go-betweens,  to  bribe  a 
had  measure  tlirough  a  committee,  or  to  negotiate  for  the 
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release  out  of  committee  of  a  good  one,  England  now  has 
a  trained  bar  analogous  to  the  common-law  bar;  the  parlia- 
mentary agents  take  the  place  of  attorneys,  and  parliament- 
ary counsel  take  the  place  of  barristers.  A  division  has 
been  made  between  the  treatment  of  public  and  private 
legislation,  which  recognizes  the  fundamental  distinction 
between  them,  to  the  advantage  of  both  public  and  private 
legislation.  A  private  bill  is  either  an  exemption  from  a 
public  burden  or  it  is  a  special  privilege.  Therefore,  in 
exercising  this  power,  the  legislature  acts  much  more  in  a 
judicial  than  in  a  legislative  character,  and  the  legislature 
must,  therefore  be  armed,  with  all  the  instruments  given  to 
the  courts,  to  ascertain  the  truth. 

One  other  important  fact  was  recognized  by  this  change; 
that  in  the  pressure  of  modern  society  for  development  the 
general  body  of  the  law  can  not  possibly  keep  pace  with  its 
ever  varying  features  and  necessities;  no  attempt,  therefore, 
was  made  to  restrict  private  legislation,  but  it  was  subjected 
to  rule  and  form,  submitted  to  scrutiny,  and  surrounded  by 
safeguards,  so  that  while  on  the  one  hand  it  may  meet  the 
demands  for  legislation  of  a  private  and  local  character  to 
vary  the  general  law,  it  yet,  on  the  other  hand  to  meet  such 
exigencies,  does  no  injustice  to  other  private  and  local  inter- 
ests, and  the  general  body  of  the  law  is  not  allowed  to  be 
torn  to  pieces  at  the  demand  and  under  the  pressure  of 
private  interests. 

We  also  have  recognized  the  corruptions  and  evils  inci- 
dent to  our  system  of  legislation,  but  have  sought  the  remedy 
in  a  different  direction.  Discovering  that  our  method  of 
dealing  with  demands  for  legislation  has  resulted  in  cor- 
ruption, we  determined  to  cut  off  the  legislation  which  yielded 
this  crop  of  corruption.  We  took  recourse  to  constitutional 
restrictions  upon  special  and  private  legislation  in  numerous 
cases  which,  theretofore,  gave  food    to  the  lobby,  and  said 
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that  suc'li  objects  should  thereafter  be  accomplished  by  a 
change  of  the  general  law.  This  attempted  remedy  for  an 
undoubted  evil  has  afforded  no  protection  whatever,  but,  on 
the  contrary,  within  a  few  years  after  the  adoption  of  such 
amendments,  it  is  discovered  that  s})ecial  legislation  of  the 
worst  possible  description  lurks  under  the  form  of  amend- 
ments to  the  general  law,  and,  instead  of  driving  the  enemy 
of  pure  legislation  from  the  field,  we  drive  the  devil 
under  a  monk's  cowl,  not  thereby  lessening  his  mischievous 
activity,  but  rather  enabling  him,  still  more  adroitly,  to 
catch  the  unwary  legislator)  Tlie  demand  for  special  legis- 
lation  is  a  justHiuJjlfi  and  a  constaiit^one;  to  attempt  to 
repress  it,  as  with  every  natural  want,  causes  it  to  seek 
secret  means  for  its  gratification.  The  WLse  legislator  regu- 
lates human  activity  and  makes  no  attempt  at  the  repression 
of  proper  natural  desires.  P^very  such  attempt  must  end  iu 
failure,  and  has  so  ended  from  the  beginning  of  time.  In 
my  own  experience,  since  the  inhibition  of  special  legislation, 
in  1874,  special  laws,  under  the  guise  of  general  laws,  were 
in  three  instances  smuggled  through  the  legislature  for  the 
purpose  of  affecting  litigations  relating  to  private  interests, 
and  which  changed  the  course  of  such  litigations.  Almost 
every  New  York  lawyer,  in  active  practice,  can  probably  recall 
like  instances  in  the  last  decade.  In  several  cases,  where  the 
disguise  was  too  flimsy,  the  Court  of  Appeals  recognized  the  at- 
tem])ted  evasion,  and  declared  the  acts  to  be  unconstitutional. 
But  many  such  acts  more  skilfully  disguised  will  pass  the 
scrutinv  of  the  courts  undetected,  so  that  in  manv  cases  the 
general  law  has  and  will  continue  to  be  changed  under  the 
pnssure  of  private  interests,  and  no  discovery  will  be  made 
of  the  lurking  intent  of  the  promotors  of  the  bill,  as  a  judicial 
iiKjuiry  into  the  origin  of  the  law  by  an  examination  of  the 
liistoryof  its  progress  through  the  legislative  halls  is  forbid- 
den 1)V  the  i)()licv  of  tlie  law. 
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The  constitutional  restriction  of  the  legislature  to  pass  ' 
special  and  local  acts  has  not  only  failed  to  accomplish  the 
purposes  of  the  projectors  of  the  reform,  and  produced  a  con-  / 
dition  of  affairs  more  dangerous  than  that  which  it  was  in-  ;  j 
tended  to  cure,  but  it  has  also  placed  the  general  body  of  the  ' 
law  in  great  jeopardy  by  creating  a  strong  incentive  j£Ljd^. 
stroy  the  general  law  to  serve  special  interests^'  Under  ordi- 
nary circumstances  a  special  interest  finding  that  the  general 
law  does  not  provide  for  the  exigencies  of  its  situation,  will 
attempt  to  secure  by  special  act  such  legislation  as  will  meet 
its  requirements  and  necessities.  In  this  effort  it  now  finds 
itself  balked  by  the  Constitution,  and  it  bends  its  energies  to 
change  the  general  law  to  meet  the  special  case.  And  what 
is  there  to  hinder,  if  it  has  political  influence  and  money, 
and  is  willing  and  ready  to  use  both  unscrupulously,  or  what 
is  there  to  "[protect  the  general  body  of  the  law  from  such 
desecration  ?  It  is  nobody's  business  to  stand  guard  over  the 
law;  we  have  no  governmental  or  political  organization  that 
is  charged  with  the  duty  of  guardianship  over  the  statute 
law  as  England  has.  We  look  in  vain  for  any  organism  in  the 
state  to  protect  the  general  law  from  change  or  invasion,  at 
the  dictate  of  private  interests.  It  may  be  said  that  that  is 
part  of  the  duty  of  Congress  and  the  state  legislature.  True, 
but  the  dutv  of  initiation  and  watchfulness  is  one  that  must 
be  coupled,  for  their  habitual  exercise,  with  responsibility, 
and  to  charge  a  whole  body,  constantly  dissolving  into  its 
constituent  elements,  with  the  dutv  of  initiation  and  watch- 
fulness,  is  practically  to  charge  nol)0(ly  with  it.  In  all 
European  constitutional  forms  of  government,  the  dominant 
party  which  is  responsible  for  the  ministry  is,  through  the 
ministry,  held  responsible  for  the  public  legislation,  during 
the  period  while  the  party  wields  power.  We  have  no  na- 
tional nor  state  ministry  to  hold  responsible  for  public  legis- 
lation.    The  United  States  cabinet  is  composed  of  executive 
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officers,  and  although  in  their  annual  reports  they  may  sug- 
gest to  Congress  such  statutes  as  their  experience  may  have 
taught  them  to  be  appropriate  for  the  government  of  their 
departments,  yet  they  scarcely  ever  venture  to  draught  the 
bill,  and  any  active  interposition  to  secure  its  passage  would 
probably  be  regarded  as  an  intrusion ;  at  all  events,  failure 
to  secure  proi)er  legislation  is  not  laid  to  the  door  of  the 
cabinet,  and  they  are  not  held  responsible  by  the  people  for 
mischievous  public  legislation.  Congress  is,  therefore,  left 
without  leadership  on  these  matters  of  great  public  import- 
ance. The  only  leadership  that  it  has  is  of  a  political  char- 
acter to  influence  public  opinion,  and  therefore  the  legislation 
which  is  prompted  by  such  leaders  is  not  done  for  its  o\^ti 
sake,  but  to  effect  an  ulterior  object,  and  is  sure  to  be  care- 
kvssly  done.  The  little  attention  that  is  paid  to  the  language 
of  legislation  is  somewhat  indicated  by  the  fact  that  there  is 
not  a  single  American  work  upon  Legislative  Expression, 
though  I  am  addressing  lawyers  who  probably  have  exten- 
sive libraries,  among  which  the  Law  Library  Serias,  published 
in  Philadelphia  many  years  ago,  surely  has  place,  I  venture 
to  sav  that  few  of  vou  remember  the  little  tre^itise  on  Legis- 
lative  Expression,  reprinted  from  the  English  work  of  Coode, 
which  never  vet  found  a  venturesome  American  editor  to 
apply  it  to  our  needs. 

The  states  have  not  even  executive  cabinets.  Excepting 
such  very  slight  suggestions  as  the  governor,  in  his 
annual  message,  may  make  to  the  law-makers,  there  is  no 
initiative  for  ])ublic  legislation  in  any  state  organism.  The 
])arty  in  power  is  occu{)ied  with  the  important  question  of 
how  to  keep  tlie  other  party  out  of  power.  The  suggestions 
for  puljlic  legislation  generally  come  from  without.  The  op- 
position to  proposed  general  legislation  also  generalh'  comes 
from  without.  A  curious  illustration  of  this  is  to  be  found 
in  the  recent  history  of  code  legislation  in  the  State  of  New 
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York.  Several  commissioners,  of  which  Mr.  Throop  was  at 
-the  head,  were  charged  with  the  duty  of  revising  the  Code  of 
Procedure.  Now,  I  shall  express  no  opinion  how  well  or  ill 
this  duty  was  discharged.  My  business  is  done  when  I  have 
drawn  your  attention  to  how  the  Code  came  to  be  enacted 
after  the  commissioners  reported.  Scarcely  had  the  report 
been  made  when  the  Bar  awoke  to  the  great  changes  that 
were  impending  in  the  law  of  procedure,  and  the  many  in- 
congruities (probably  necessarily)  involved  in  so  extensive  a 
task.  Sides  were  taken  in  Bar  Associations  for  and  against 
any  change,  and  finally  it  was  determined  that  if  some  im- 
portiint  amendments  could  be  incorporated  it  should  be  suf- 
fered to  pass  as  a  whole  without  strenuous  opposition. 

Whatever  sides  the  legislators  took  in  this  controversy  w-ere 
mainly  of  a  personal  character,  and  as  instructed  by  the 
Bar  Associations  or  the  commissioners.  At  last,  the  first 
thirteen  chapters  were  passed.  After  it  became  a  law,  its 
incongruities  were  discovered  to  be  so  great,  that  it  required 
an  act  called  the  Temporary  Act  to  be  passed,  of  seventeen 
sections,  one  of  which  contains  seventeen  and  the  other  ten 
sub-divisions,  to  limit  tlie  application  of  the  act,  to  amend  its 
repealing  clauses,  and  to  explain  its  provisions.  During 
the  same  session,  twenty-two  days  after  the  act  went  into 
eflFect,  an  act  was  passed  to  suspend  its  operation  for  four 
months,  and  three  several  acts  were  passed  in  the  following 
session  of  1878,  to  limit  the  operation  of  the  repealing 
clauses  of  the  bill. 

After  the  charter  for  the  city  of  New  York  was  passed  in 
1873,  it  was  discovered  that  the  repealing  clause  threatened 
a  general  jail  delivery,  and  Governor  Dix  actually  withheld 
his  signature  from  the  charter  until  an  amendatory  act  was 
passed  (Chap.  320,  Law's  of  1873)  to  prevent  this  dire  result. 

Another  instance  of  the  slipshod  manner  in  which  the 
legislature  does  its  work,  is  given  by  the  so-called  municipal 
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code,  which  passed  the  legislature  of  1882.  The  commis- 
sioners appointed  to  draft  this  code  made  a  report,  to 
reduce  to  order  the  laws  which  aflPected  the  city  of  New 
York.  In  reprinting  the  volume  of  the  report  for  the  legis- 
lature a  page  of  the  original  was  left  out.  Did  a  single  legis- 
lator discover  the  omission  ?  Not  one.  There  was,  of  course, 
no  third  reading,  as  a  whole,  of  the  bill,  and  it  was  passed 
and  signed  as  a  law,  with  this  omission.  A  subsequent 
legislature  was  called  upon  to  make  good  the  omission. 
The  responsibility  of  this  law  was  left  entirely  with  the 
gentlemen  entrusted  with  this  codification.  The  legislature 
took  their  work  on  trust.  If  the  Bar  Association,  or  some 
other  body,  had  taken  the  trouble  to  analyze  it,  suggested 
amendments,  or  its  rejection,  there  might  have  been  a  contest 
over  its  adoption.  The  governor  is  constantly  compelled  to 
use  the  veto  power  to  return  to  the  legislature,  bills  which 
were  passed  in  so  slipshod  a  manner,  although,  possibly 
meritorious  in  themselves,  that  great  confusion  would  arise 
if  they  were  permitted  to  become  law.  There  were  three 
notable  instances  of  this  during  the  very  last  session  of  the 
New  York  legislature.* 


*  Since  the.  reading  of  this  paper  before  the  Association,  the  writer 
was  professionally  retained  by  the  holders  of  a  majority  of  the  certificates, 
issued  by  tlie  receivers  of  the  West  Shore  and  Buffalo  Railroad  Comi>any, 
to  protect  them  from  the  consequences  of  a  possible  mistake  made  in  their 
appointment,  as  not  being  in  conformity  with  the  New  York  law  of 
1883  relating  to  receivers.  This  law  is  another  glaring  illustration  of  the 
8lipsh(jd  manner  in  which  bills  of  the  most  far-reaching  importance,  and 
dealing  with  the  heaviest  pecuniary  interests  of  the  community,  are 
l)ass(Ml  ])y  the  lepslature.  The  favoritism  and  corruption  incident  to 
the  {ipi)ointiiient  of  receivers  of  insolvent  financial  corporations,  par- 
ticularly life  insurance  companies  and  savings  banks  (applications  for 
such  receiverH  being  made  before  willing  judges,  injudicial  districts  other 
than  where  the  corporations  had  their  main  oflices),  induced  the  legis- 
lature to  change  the  law  in  relation  to  receiversliips  so  as  to  limit  appli- 
<ations  to  the  district  where  the  main  ofliice  of  the  corporation  is  situated. 


Whilst  this  bill  was  on  its  passage  through  the  legislature,  it  was  made 
applicable  to  railroad  corporations,  witiiout  any  reason  therefor.  Al- 
though the  general  provisions  of  the  bill  show  no  intent  on  the  part 
of  the  legislature  to  make  its  provisions  applicable  to  receiverships 
pending  the  foreclosure  of  a  mortgage,  the  language  of  the  bill  was  so 
sweeping,  that  Justice  Daniels,  after  a  most  conscientious  and  elaborate 
examination  of  the  question,  came  to  the  conclusion  (evidently  with 
reluctance)  that  such  receiverships  were  covered  by  its  language. 

One  of  the  provisions  of  this  bill  gives  to  receivers  appointed  there- 
under, two  and  one-half  per  cent,  commissions  on  receipts  and  disburse- 
ments on  sums  over  |100,00().  This,  in  the  active  business  of  a  railway 
coi-poration,  creates  substantially  a  first  mortgage  in  the  hands  of  the 
receivers,  who  under  its  provisions,  would  pay  themselves  an  amount  so 
grossly  in  excess  of  any  reasonable  sum  for  their  services,  and  makes  the 
burden  upon  the  corporation  so  onerous,  that  unless  the  bill  is  amended, 
all  applications  for  receiverships  in  the  state  of  New  York  will  hereafter 
be  made  in  the  interest  of  the  proposed  receivers,  rather  than  in  the 
interest  of  the  bondholders.  Had  this  law  been  subjected  to  some  scru- 
tiny on  the  part  of  the  railroad  corporations  which  were  to  be  affected 
thereby,  or  any  one  of  them,  the  excessive  amount  of  this  commission 
would  have  caused  the  attention  of  the  legislature  to  be  drawn  to  its 
inapplicability  to  receivershii>s  of  this  character,  and  some  provision 
would  have  been  inserted  limiting  tiie  operations  of  the  bill,  or  changing 
the  commissions.  No  such  mistiike  would  have  been  made  bv  the 
English  Board  of  Trade  or  by  any  public  body  of  Revisers  on  so  im- 
portant a  subject. 
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Enough  has  been  said  to  show  my  hearers  that  there  is 
no  organization  either  in  the  national  or  state  law-making 
bodies  to  prevent  mischievous  snecial  la ws^from.. being  "^ 
passed  under  the  gujse  of  general  laws,  or  to-^eyentihe 
whole  body  of  our  law  from  being  torn  to  pieces^  for 
individual  self-aggrandizement,  which  our  institutions  tend 
so  abnormally  to  develpp.  Hence,  all  limitations  on  special 
legislation  are  particularly  dangerous  in  this  country, 
where  there  is  no  safeguard  to  shield  the  corpus  juris  from 
attack,  particularly  when  the  attack  is  of  an  insidious  and 
disguised  character,  and  so  devised  as  to  evade  the  consti- 
tutional amendment  inhibiting  special  legislation. 
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Ui)on  lawyers,  as  a  class,  a  very  onerous  burden  is  cast  by 
this  condition  of  affairs.  In  every  department  of  human 
activity  constant  i)ractice  brings  rest  in  labor.  In  time, 
the  processes  which  were  laborious  efforts  of  the  mind  l^e- 
come  mechanical,  and  are  done  by  what  psychologists  call 
unconscious  cerebration.  The  artist,  as  his  reputation 
rises,  and  his  remuneration  increases,  paints  his  pictures 
with,  greater  facility,  and  there  come  to  him,  if  frugal^ 
not  only  financial  ease,  but  increasing  pleasure  in  his  work, 
arising  largely  from  decreasing  painful  efforts.  The  doctor, 
with  increasing  experience,  diagnoses  and  prescribes  for 
familiar  diseases  by  an  acquired  instinct.  How  different 
is  it  with  a  lawyer  in  active  practice?  The  constant 
changes  in  the  law,  aggravated  by  the  limitation  on  special 
legislation,  make  it  impossible  for  him  ever  to  feel  safe  in 
advising  a  client  even  on  the  law  of  promissory  notes,  with- 
out first  consulting  the  most  recent  volume  of  statutes,  to  see 
whether  to  meet  a  special  case  the  legislature  has  not  been 
induced  to  obliterate  all  the  old  land-marks. 

Not  content,  however,  with  the  quack  medicine  of  restrict- 
ing special  legislation,  and  thus  rapidly  destroying  our  gen- 
eral bodv  of  the  law,  there  is  another  readv  relief  now  adver- 
tised  by  political  charlatans,  warranted  to  cure  all  the  evik 
of  bad  legislation,  which  is  somewhat  less  mischievous,  but 
more  absurd,  than  the  one  which  we  have  already  adopted. 
That  is  the  suggestion  for  biennial,  instead  of  annual  legis- 
lative meetings.  Dr.  Sangrado  to  the  life ! — "  When  the  body 
is  silk,  the  blood  is  sick.  Take  from  the  patient  half  his 
sick  blood,  and  he  is  but  half  as  sick  as  he  was.  Our  legis- 
Litinvs  do  more  harm  than  good  when  they  meet,  cut  their 
^years  of  nuvting  to  one  half,  and  presto!  but  half  the  mis- 
chictV' 

That  legislation  is  the  highest  function  of  man's  activitv,. 
and,  when  riglitly  exercised,  its  most  beneficent  manifesta- 
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lion,  is  a^fo^t-iviiiish  is  left  e«4  of  4RightJ)X^  these  reasoners. 
A  manufacturer,  who  finds  himself  running  behindhand 
because  his  processes  are  out  of  date  and  his  men  incompe- 
tent, will  not,  by  running  at  half  time,  prevent  his  com- 
petitors from  turning  out  better  blankets  than  he  does, 
nor  keep  himself  out  of  bankruptcy.  He  must  tear  out 
his  antiquated  machinery,  discharge  his  incompetent  w^ork- 
men,  and  improve  his  methods  of  manufacture. 

To  allow  two  years  to  intervene  between  sessions  of  the 
legislature  in  busy  communities  like  our  own,  wherein  the 
powers  for  evil  are  almost  as  busy  as  the  powers  for  good,  is 
to  offer  an  additional  inducement  to  every  plotter  against 
the  commonwealth  or  its  people  to  perfect  his  plans  (under 
the  existing  lax  laws),  to  circumvent  the  legislation  of  the 
-day,  so  that,  if  he  succeed  in  so  doing,  for  two  years,  at  least, 
he  w^ill  not  be  interfered  w4th.  ITls  well  to  tear  in  mTnd 
that  for  thirty  years  our  legislatures  have  been  run  by 
the  corporate  powers  in  their  own  way,  that  the  legisla- 
tion of  the  j)ast  generation  has  been  whatever  the  strong 
nets  and  long  purses  of  our  builders-up  of  corporate  wealth 
chose  to  have  it :  we  are  just  now  awakening  to  the  fact  that 
competition  is_not  the  solulion  for  the  things  that  will  not  |  j 
coinjjete,  but  combine ;  and  that  the  state  owes  to  the  com-  I  I  » 
munity  an  intelligent  supervision  of  the  artificial  organisms  j  i 
which  it  has  created,  so  that  these  artificial  organisms,  en- 
dowed with  huge  maws  and  eveu'lasting  life,  do  not  devour 
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the  natural  flesh  and  blood  organisms  which  create  and"  ;  , 
constitute  the  state.  To  strike  out  what  has  been  inserted 
in  the  statute  books,  for  special  and  sinister  j)urposes,  and  to 
put  our  legislation  on  a  level  with  our  achievements  in 
machinery,  in  agriculture,  and  in  commerce,  would  require 
a  continuous  session  of  several  vears.  To  cut  in  half  the 
time  of  the  session  of  our  legislature,  as  a  cure  for  bad  legis- 
lation, is  not  only  to  prove  ourselves  ignorant  of  the  cure 
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for  our  evils,  but  ignores  the  causes  of  the  evils.  Insufficient 
time  for  investigation,  inadequate  machinery  for  investiga- 
tion, as  preliminary  to  legislation,  absence  of  notice  to  par- 
ties to  be  aflFected  by  proposed  legislation,  hurry,  want  of 
method  and  of  publicity,  absence  of  deliberation,  are  among 
the  main  causes  of  bad  legislation.  Now,  how  will  this  be 
cured  by  biennial  legislatures,  with  the  consequent  doubling, 
at  the  least,  of  the  pressure  upon  the  legislature  when  it 
does  meet?  Reducing  the  time  for  deliberation  increases 
the  hurry,  and  necessarily  dispenses  with  the  little  method 
that  is  still  observable.  It  is  true  that  the  dread  of  the 
meeting  of  the  law-makers  comes  upon  the  community  only 
biennially,  instead  of  annually.  Large  interests  would  be 
adversely  affected  but  once  in  two  years,  instead  of  every 
year;  but  if  that  reason  should  govern  in  the  introduction 
of  this  proposed  reform,  it  does  not  go  far  enough ;  why  not 
put  off  the  dreadful  visitation  for  a  decade  or  a  generation? 
This  proposed  remedy  is  contrary  to  the  tendencies  of  modern 
civilization ;  it  is  the  abdication  of  a  function,  not  its 
specialization  and  development ;  it  is  the  merest  refuge  of 
imbecility,  a  confession  that  on  this  subject  we  are  bankrupted 
\in  thought;  that  instead  of  being  able  to  turn  out  better 
uaws  by  selecting  better  legislators  and  improving  their 
pethods,  our  invention  offers  no  other  cure  than  to  close 
fche  gates  of  our  legislative  mills  every  other  year,  in  the 
|vain  hope  that  in  the  alternate  year  they  may  produce 
(better  wares.  In  the  domain  of  social  affairs,  false  measures 
work  the  same  kind  of  mischief  to  the  body  politic,  that 
quack  medicines  do  to  the  physical  body;  the  symptoms  are 
treated,  and  the  outward  manifestations  of  the  internal  disease 
allayed ;  the  disappearance  of  the  symptoms  of  the  disease 
creates  a  fatal  confidence  that  the  disease  itself  has  ceased 
its  ravaii:(*s,  and  the  mistake  is  only  seen  when  the  patient  is 
too  far  gone  for  genuine  therapeutic  treatment.     There  is  no 
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other  remedy  for  the  evils  of  our  legislation  and  the  harm 
they  call  forth  than  first  to  recall  our  prohibition  of  special 
legislation  and  to  abandon  the  idea  of  biennial  legisla- 
tures, as  twin  progenies  of  Dr.  Sangrado's  brain,  and  then 
earnestly  to  set  to  work  to  secure  the  adoption  of  a  series 
of  constitutional  amendments  which  shall  prescribe, — 

1st.  A  division  of  local  and  special  laws  from  general 
laws,  treating  the  former  as  private  petitions  to  be  tried 
before  enactment,  and  attach  to  the  preservation  and  amend- 
ment of  the  latter  the  safeguard  of  party  responsibility. 

2d.  The  carrying  out  of  this  latter  purpose,  either  by  in- 
stituting cabinet  or  ministerial  responsibility,  or  raising  a 
pennanent  board  of  revision  as  a  bar  to  further  mischievous 
innovations  to  subserve  private  interests. 

3d.  That  all  bills  which  create  or  extend  corporate 
powers,  which  change  municipal  or  local  laws  other  than 
by  general  law,  which  grant  any  special  privilege,  or  which 
involve  the  exercise  of  the  right  of  eminent  domain,  shall  be 
filed  in  a  proper  public  office  sixty  days  before  the  beginning 
of  the  session,  and  that  in  all  cases  notice  by  publication 
must  be  given  of  such  filing,  and  personal  notice  before  the 
beginning  of  the  session  to  all  property  owners  whose  fee  or 
easements  are  proposed  to  be  taken  in  invitum, 

4th.  That  the  petitioners  in  every  case  of  an  improve- 
ment, the  creation  of  which  involves  legislative  sanction, 
shall  deposit  a  percentage  of  the  amount  of  the  cost  as 
evidence  of  good  faitli,  and  to  prevent  speculation  in  public 
franchises. 

5th.  The  establishment  of  a  schedule  of  legislative  fees  to 
be  paid  to  the  comptroller,  and  to  be  subject  to  the  joint 
drafts  of  the  presiding  officers  of  the  legislative  bodies  to 
pay  the  expenses  for  the  consideration  and  trial  of  private 
and  local  bills,  and  to  that  end  the  committees  are  authorized 
to  employ  experts  and  counsel  as  aids  to  inform  them.    This 
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sum  should  be  suflScientlj^  large  to  deter  frivolous  applica- 
tions to  the  legislature,  and  to  enable  the  legislature  to  secure 
ability  of  the  highest  order.  * 

6th.  The  enactment  of  a  simple  code  of  legislative  pro- 
cedure for  private  and  local  bills  to  secure  a  fair  trial,  ex- 
amination of  witnesses,  and  argument  of  counsel  before  th^e 
committees,  and  to  allow  committees  to  call  in  as  associates, 
to  sit  with  them,  but  not  to  vote  on  final  determination,  ex- 
pert*? who  are  not  members  of  the  legislature. 

7th.  The  creation  of  a  legislative  bill  of  costs  to  indemnify 
successful  and  punish  unsuccessful.litigants  before  legislative 
committees. 

8th.  An  absolute  prohibition  of  all  local  and  private  legis- 
lation (except  under  circumstances  of  great  public  exigency, 
which  can  easily  be  provided  for)  which  has  not  passed 
through  the  ordeal  of  this  improved  method  of  legislative 
procedure. 

Otli.  A  complete  remodelling  of  the  organization  of  com- 
mittees, and  the  rules  of  the  legislature  to  conform  them  to 
the  new  system  of  orderly  trial  of  bills  instead  of  the  prevail- 
ing irresponsible  and  haphazard  method. 

Many  of  these  suggestions  may  be  embodied  in  a  law 
instead  of  being  incorporated  in  the  constitution. 

Enough  should  go  into  the  constitution  to  make  the  change 
imperative.  It  is  not  to  be  expected  that  all  the  smaller 
details  of  a  statute  should  be  imbedded  in  the  constitution; 
but'  experience  has  taught  us,  however,  that  constitutional 
directions  to  the  legislature  may  be  of  too  general  and  vague 
a  chara(;tiT  to  enforce  obedience.  Since  1848  the  constitution 
of  the  State  of  New  York  contained  a  provision  that  the 
legislature  shall  restrict  the  powers  of  municipalities  to 
cri^ate  indebtedness,  but  until  recentlv  it  has  failed  to  do  so. 
A  New  York  constitutional  amendment  of  1874  required  the 
legislature  to  pass  a  general  street  railway  bill.     It  failed 
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to  do  SO  from  1875  until  1884 ;  and  many  other  instances 
may  be  cited  to  the  same  effect. 

When  there  shall  have  been  introduced  into  our  law- 
making bodies  something  like  scientific  procedure  a  great 
step  forward  will  have  been  made  to  abolish  that  noxious 
and  corrupting  element  known  as  the  lobby. 

When  every  measure  involving  private  interests  must  stand^ 
a  fair  trial,  the  same  change  will  probably  take  place  in  the 
United  States  that  has  already  taken  place  in  that  country 
whence  we  derive  our  laws.  The  adoption  of  the  parliament- 
ary standing  orders  substituted  for  the  lobby  agent  the  parlia- 
mentary bar,  as  honorable  a  body  of  men  in  our  profession 
as  is  to  be  found  at  the  common  law  bar  or  in  the  equity 
courts.  Preferment  to  the  bench  is  not  so  frequent  an  honor 
to  the  silk  gowns  of  St.  Stephens,  as  to  those  of  our  brethren 
of  the  Supreme  Court  of  Judicature,  but  the  emoluments  of 
the  parliamentary  bar  are  somewhat  higher.  Much,  of 
course,  remains  to  be  done  by  the  destruction  of  party 
machinery  and  liberating  constituencies  so  as  to  raise  the 
personnel  of  the  law  makers.  J_do  not  share  the  popular 
conviction  of  the  wiidesj)road  corxuption  of  legislatures;  it  is 
the  inability  of  the  average  legislator  to  know  the  truth,  which 
gives  to  the  corrupt  few  their  great  opportunity.  The  great 
remedies  for  the  evils  of  our  institutions  are  publicity,  and 
investigation  of  a  judicial  nature.  The  test  of  merit,  to  my 
own  mind,  of  the  recommendations  that  I  have  made  this 
evening,  lies  in  the  fact  that  they  secure  both  these  elements. 
And  as  the  first  creative  act  was  the  divine  ordinance  "  let 
there  be  light,"  so  through  all  time,  more  and  more  light 
is  the  first  condition  of  progress  in  every  department  of 
human  activity. 
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ILLINOIS. 


ISAAC  NEWTON  ARNOLD. 

Isaac  N.  Arnold,  for  many  years  one  of  the  most  prominent 
and  distinguished  members  of  the  Illinois  bar,  ex-Represent- 
ative in  Congress  from  the  state  of  Illinois,  and  President  of 
the  Chicago  Historical  Society,  died  at  his  residence  in 
Chicago,  on  the  24th  day  of  April,  1884,  aged  seventy 
years. 

Mr.  Arnold  was  born  in  the  town  of  Hartwick,  Otsego 
County,  New  York.  His  father  was  a  country  physician,  who, 
while  conscientiously  attending  to  the  demands  of  his  pro- 
fession, added  something  to  his  limited  income  by  cultivating 
a  small  farm.  Thrown  upon  his  own  resources  at  an  early 
age,  by  diligent  study  under  adverse  circumstances,  young 
Arnold  prepared  himself  for  the  study  of  law,  at  Coopers- 
town,  in  the  office  of  the  Hon.  E.  B.  Morehouse.  Having 
been  admitted  to  the  bar,  he  took  up  his  residence  in 
Chicago  in  1836,  then  an  unpromising  and  forbidding 
village  of  a  few  thousand  inhabitants.  His  course  from  that 
time  was  one  of  honorable  and  w'ell-earned  success,  and  at 
the  time  of  his  death,  no  citizen  of  Chicago  was  more  widely 
known,  and  more  highly  honored,  respected,  and  esteemed. 
Entering  with  great  zeal  on  the  practice  of  law,  he  soon  took 
a  high  rank  in  his  profession,  which  he  maintained  as  long 
as  he  remained  at  the  bar. 
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Interested  always  in  questions  of  public  interest,  Mr. 
Arnold  often  stepped  outride  the  limits  of  his  profession  to 
make  himself  heard  and  his  influence  felt.  When  the 
question  of  the  repudiation  of  the  debt  of  the  state  of  Illinois 
arose,  Mr.  Arnold,  as  was  natural  for  a  man  of  his  stamp, 
revolted  against  the  proposition,  and  gave  the  influence  of 
his  high  character  and  great  ability  to  sustain  the  public  faith. 

In  the  session  of  the  Illinois  Legislature  in  1842-3,  of 
which  Mr.  Arnold  was  a  member,  he  rendered  a  great  and 
inestimable  service  to  the  state,  in  initiating  and  carrying 
through  what  was  known  as  the  Ckinal  Bill,  which  laid  the 
foundation  of  the  state  credit,  and  made  Illinois  what 
it  is  to-day.  On  all  questions  of  good  faith  and  public 
morality,  Mr.  Arnold  was  always  on  the  right  side.  He  was 
a  man  of  great  independence  of  character,  thought,  and 
action.  He  never  pandered  to  low  tastes  nor  popular  preju- 
dices, and  there  was  not  the  slightest  tinge  of  the  demagogue 
in  all  his  composition. 

But  it  was  in  political  life,  and  as  a  member  of  Congress 
during  four  years  of  the  war,  that  Mr.  Arnold  won  his 
greatest  honors.  He  was  elected  a  member  of  the  o7th 
Congress  from  the  Chicago  district,  on  the  same  day  that 
Mr.  Lincoln  was  elected  President,  in  November,  18(30. 

Mr.  Arnold  and  Mr.  Lincoln  had  known  each  other  long 
and  well.  Thev  had  been  associated  as  lawvers  in  the  trial 
of  causes,  and  had  been  opposite  counsel  in  important  litiga- 
tion. Their  long  association  at  the  bar  had  made  them  to 
know  one  another  well,  and  engendered  mutua»l  respect  and 
esteem.  Mr.  Lincoln  hailed  the  election  of  Mr.  Arnold  with 
pleasuie,  for  in  liim  he  saw  the  faithful  friend,  the  wise 
counsellor,  and  the  loyal  and  patriotic  citizen.  And  hence 
it  was  that  he  gave  him  his  fullest  confidence,  and  extended 
to  him  so  many  evidences  of  the  high  regard  in  which  he 
held  him. 
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Mr.  Arnold  took  his  seat  in  Congress  at  the  extra  session 
on  the  4th  of  July,  ISfJl.  Trained  in  the  acts  of  legislation 
bj''  his  service  in  the  Illinois  Legislature,  he  participated  at 
once  in  the  business  of  the  House,  and  soon  took  rank, 
not  only  as  an  able  debater,  but  as  a  sound  and  practical 
legislator.  Able,  vigilant,  and  conscientious,  he  was  always 
at  his  post  of  duty  in  the  House  and  in  the  committee  room. 
He  never  dazzled  by  brilliant  speeches  got  up  for  popular 
applause  and  cheap  glory,  but  devoted  himself  to  the  serious 
subjects  of  legislation  with  assiduity  and  intelligence.  The 
Congressional  Globe,  during  his  term  of  service,  is  an 
enduring  monument  to  his  great  and  useful  labors. 

From  his  earliest  manhood  he  alwavs  entertained  the 
strongest  feelings  of  hostility  to  human  slaverj'.  He  voted 
for  the  abolition  of  slaverv  in  the  District  of  Columbia,  and 
in  March,  18(52,  he  introduced  a  bill,  sweeping  in  its  pro- 
visions, to  prohibit  slavery  in  every  place  in  the  United 
States  subject  to  national  jurisdiction.  The  bill  became  a 
law. 

Mr.  Arnold's  name  will  ever  be  honorably  associated  with 
a  measure  of  legislation  of  more  importance  than  any  which 
ever  adorned  tlie  statute  book  of  any  nation.  On  the  loth 
day  of  February,  18G4,  he  introduced  into  the  House  of 
Representatives  a  joint  resolution,  which  was  passed,  de- 
claring that  the  Constitution  of  the  United  States  should  be  so 
amended  as  to  "  Abolish  slavery  in  the  United  States." 
This  was  the  first  step  ever  taken  by  Congress  in  favor  of 
the  abolition  and  prevention  of  slavery  in  tlie  country. 

It  is  impossible  in  the  limits  of  this  paper  to  do  full 
justice  to  Mr.  Arnold's  congressional  record.  He  went  to 
Congress  to  serve  his  country  in  its  hour  of  {)eril  and  not  for 
objects  of  an  unworthy  ambition.  He  Wiis  thoroughly  in- 
corruptible, and  such  was  his  high  character,  unquestioned 
integrity,  and   elevated   code   of  morals,  that  no  man  ever 
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dared  approach  him  with  an  improper  suggestion  in  respect 
of  his  oflScial  action. 

Mr.  Arnold's  congressional  career  ended  with  the  38th 
Congress,  March  3,  1865.  During  his  whole  term  of  service, 
not  only  from  a  sense  of  duty,  but  from  his  high  personal 
regard  for  the  President,  he  gave  the  administration  of  Mr. 
Lincoln  a  loyal,  able,  and  efficient  support.  After  the 
assassination  of  Mr.  Lincoln,  being  already  engaged  in 
writing  a  '^History  of  Abraham  Lincoln  a?id  ths  Overthrow 
of  Slavery  in  the  United  States,^'  Mr.  Arnold  accepted  from 
President  Johnson  the  appointment  of  Auditor  of  the 
Treasury  for  the  Post  OflBce  Department,  as  a  residence  in 
Washington  afforded  him  more  ready  access  to  material 
necessary  for  him  to  have  in  preparing  his  work. 

Resigning  his  position  at  Washington,  Mr.  Arnold  resumed 
his  law  practice  in  Chicago  in  1872,  but  at  the  end  of  two 
or  three  years  was  compelled  to  abandon  it  by  reason  of 
failing  health.  It  was  then  he  found  leisure  to  devote  him- 
self to  favorite  literary  pursuits.  In  1872,  he  published  his 
"  History  of  Abraham  Lincoln  and  the  Overthrow  of  Slavery y" 

m 

and  in  1880,  his  ^'Life  of  Benedict  Arnold"  and  at  the  time 
of  his  death  had  just  completed  '^The  Life  of  Abraham  Lin- 
coin,"  to  which  he  had  devoted  the  last  years  of  his  life. 
This  work,  now  going  through  the  press,  will  undoubt- 
edly be  regarded  for  all  time  as  the  standard  life  of  Mr. 
Lincoln. 

Of  an  active  mind,  taking  an  interest  in  all  passing  events, 
Mr.  Arnold  always  found  some  subject  to  occupy  his  atten- 
tion and  engage  his  pen. 

Besi(l(*s  the  books  he  published,  he  was  the  author  of  a 
great  number  of  sketches,  papers,  biographies,  and  reviews, 
most  of  which  have  been  published;  and  all  of  them  are 
interesting  and  valuable  in  a  personal  and  historical  point 
of  view. 
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Mr.  Arnold  was  one  of  the  founders  of  the  "Chicago  His- 
torical Society,"  and  for  seven  years  and  a  half,  and  up  to 
the  time  of  his  death,  its  President. 

He  was  the  soul  of  probity  and  honor.  Neither  the 
purity  of  his  private  life,  nor  the  integrity  of  his  public  con- 
duct, was  ever  challenged,  but  in  every  position  of  life  he 
stood  before  the  world  as  an  honest  man,  a  cultivated 
gentleman,  a  good  citizen,  and  a  public  servant  without 
reproach. 


MASSACHUSETTS. 


GEORGE     MARSTON. 

Bom  at  Barnstable,  Massachusetts,  the  central  village  of 
Cape  Cod,  October  15,  1821,  George  Marston  was  fitted  for 
his  profession  by  his  uncle  and  by  his  studies  at  the 
Harvard  Law  School. 

Admitted  to  the  bar  at  Barnstable,  in  September  term, 
1845,  he  continued  in  active  practice  until  his  death,  August 
14, 1883,  residing  at  Barnstable  u^til  February,  1869,  when 
he  removed  to  New  Bedford.  He  held  successively  the  offices 
of  Register  of  Probate  (March,  1853,  to  December,  1854), 
Judge  of  Probate  (December,  1854,  to  July,  1858),  District 
Attorney  for  the  Southern  District  (January,  1860,  to  De- 
cember, 1878),  Attorney  General  of  Massachusetts  (January, 
1879,  to  January,  1883).  Thus,  for  almost  a  quarter  of  a 
century,  he  held  the  position  of  public  prosecutor  in  an 
intelligent  and  prosperous  community.  His  record  therein 
is  his  noblest  monument,  confirming  alike  his  integrity, 
his  ability,  and  his  humanity. 
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The  following  extract  is  from  the  remarks  of  Thomas  M. 
Stetson,  of  New  Bedford,  at  the  meeting  of  the  Bar  of 
Bristol  County,  held  on  September  7,  1883,  upon  the  occa- 
sion of  Mr.  Marston^s  death : 

"  Twenty  years  ago  he  came  from  a  practice  in  Barnstiible 
County,  presumably  not  large,  but  the  best  the  Cape,  with 
its  limited  population  and  wealth,  could  furnish,  and  since 
that  time  has  been  completely  identified  with  us ;  and  we 
are  met  to-dav,  not  to  discuss  one  who,  bv  official  station 
or  action  elsewhere,  has  become  prominent,  but  to  mourn 
one  who  has  borne  himself  so  well,  right  here  at  home. 
During  this  time  it  has  been  my  fortune,  in  a  large  part 
of  my  court  practice,  to  be  in  opposition  to  him.  I  had 
the  fullest  opj)ortunity  to  see  his  rough  side,  if  he  had  any, 
and  I  cannot  recall,  in  that  long  period,  one  unkind  word 
from  him,  or  even  any  coolness  in  that  friendship  and 
harmony  so  essential  to  the  satisfactory  practice  of  our 
profession.  It  was  not  that  he  ever  yielded  his  clients 
rights  in  substance ;  he  was  not  employed  nor  expected  to 
do  that,  and  he  never  did ;  but  he  never  wasted  time  in 
non-essentials.  He  was  always  ready  to  mitigate  the 
trouble  and  expense  of  litigation  by  reasonable  agreements, 
to  waive  useless  skirmishing  upon  minor  points,  as  he  was 
to  fight  stoutly  out  to  ivu  end  the  main  and  real  issue  of 
a  cause.  I  particularly  appreciated  the  facility  of  negotia- 
tion with  him  in  cases  where  uncertainties  made  both 
parties  reluct  at  the  incisiveness  of  a  verdict  or  a  finding. 
Our  method  was  generally  a  valuation  of  chances.  He 
never  obstructed  it  bv  anv  childish  game  of  bluff,  deemed 
SO  important  by  tyros.  He  never  gazed  so  exclusively  upon 
his  side  of  the  shield  as  not  to  know  pretty  well  what  the 
otlier  side  was  worth  too.  His  early  training  in  law  was 
excellent  for  the  time  and  place.  He  saw  a  sound,  prac- 
tical management  of  affairs,  which  made  the  country  house 
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of  his  uncle  a  resort  from  all  over  the  Cape,  so  tliat  car- 
riages 5tood  there  by  the  fence  as  if  some  local  convention 
were  in  progress.  To  be  sure,  it  may  not  have  been  the 
higher'  branches  of  e([uity  and  law  that  were  there  admin- 
istered in  the  quasi-authoritative  manner  of  Judge  Xymphas 
Marston,  but  it  was  practical  law,  and  that  science  of  rural 
affairs  which  helped  the  *  plain  people.'  In  his  later  years, 
I  do  not  think  he  devoted  himself  much  to  the  study  of 
law,  as  a  science,  but  he  was  always  sufficient  for  his  own 
occasions  and  needs.  The  life  of  a  bookworm  or  Pandect- 
maker  could  have  no  charms  for  him.  His  piece  was  prop- 
erlv  loaded,  and  he  certainlv  alwavs  fired  it  off  in  the  riffht 
direction.  His  tendency,  fitness,  and  long  life  training 
were  toward  what  Judge  Colt  called  the  loftiest  effort  of 
professional  skill — the  conduct  of  a  jury  trial ;  and  in  this, 
not  only  in  the  closing  argument,  but  in  every  detail  of 
the  proofs,  Mr.  Marston  was  very  skilful  indeed.  His 
cross-examinations  were  never  the  aimless  multiplication 
of  questions,  but  had  always  a  purpose,  and  were  continued 
only  so  long  as  reasonable  hope  existed  of  attaining  it. 
His  arguments  were  never  too  long  or  too  short,  and  were 
models  for  common  pleas  cases,  always  with  pith  and  point, 
and  when  occasion  required,  and  especially  in  the  years 
before  his  physical  strength  diminished,  rising  to  true 
forensic  eloquence.  I  recall  his  arguments  in  the  Tucker- 
man  indictment  case,  the  Barker  will  case,  the  Granite  Mill 
case,  as  masterpieces.  I  think  his  strongest  point  as  an 
advocate  was  what  I  would  call  his  humanness  (to  avoid 
a  word  which  has  drifted  from  its  primal  meaning).  He 
had  an  instinctive  appreciation  of  the  ways,  notions, 
thoughts,  and  motives  of  common  folks — of  Cape  Cod  folks, 
of  Old  Colonv  folks — a  natural  rehition  to  and  identifica- 
tion  with  the  wavs  of  the  mass  of  men.  He  knew  human 
nature  very  well ;  not,  perhaps,  in  its  exceptional  and  more 
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exalted  forms,  but  as  it  is  in  cx)mmon  New  England  people. 
He  knew  the  dialects  of  the  sea-coast  and  the  sea,  of  the 
Cape  towns,  the  mills,  the  farms,  the  fishermen.  He  could 
read  a  witness  with  unfailing  precision.  He  knew  the 
people  because  he  was  of  them,  and  never  dreamed  of 
soaring  above  them  or  scorning  them.  I  think  he  was 
absolutely  without  pride,  self-conceit,  or  vanity.  His  kindly 
nature  showed  itself  in  intercourse  with  individuals;  his 
generosity  and  charity  were  unfailing ;  his  ready  good- 
nature has  gladdened  many  a  young  practitioner,  and 
many  an  old  one  too,  though  he  could  come  down  in  strong 
Saxon  and  manly  indignation  upon  anything  he  deemed 
improper  or  irregular.  He  had  his  enemies,  of  course; 
what  salient,  strong  Cape  Codder  has  not?  and  I  do  not 
believe  he  ever  concealed  or  disguised  his  whims  or  bis 
opinions,  political  or  otherwise,  or  wrong  or  right,  for  the 
sake  of  popularity.  In  short,  he  was  a  kindly  man  of  the 
people,  and  lived  his  sixty -two  years  with  all  the  powers 
and  limitations  that  such  a  nature  gave  him.  To  know 
human  nature  wa>s  his  nature.  In  it,  to  him,  nothing  too 
common  was,  or  mean,  for  interest.  He  believed  with 
Wordsworth  : 

"  He  that  despiseth  any  living  thing, 
Hath  faculties  that  he  has  never  used; 
Thoiiglit  with  him  is  in  its  infancy." 


r 


"  lie  even  over-estimated  his  profession.  From  his  early 
vouth  he  liad  aimed  at  its  masterv,  and  valued  it  more 
hiiihlv  than  anv  official  honors  criven  by  or  asked  from  the 
public.  His  devotion  to  it  was  an  over-devotion.  He  had 
no  vacation  ideals.  The  jncunda  ohlivia  solicita:  vitie  never 
sanii'  siren  son^s  to  his  ear — never  with  signs,  gracious  as 
rainbows,  enticed  him  away  from  unremitting  professional 
labor.      Tliis    last    had    its    constant   enjoyment    for  him, 
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but  its  fatal  peril  too.  The  Massachusetts  bar  and  bench 
have  had  admonitions  enough  that  wearied  nature  must 
have  repose.  He  never  sought  it,  and  so  we  have  lost 
one  of  our  brightest  and  best. 

But  I  have  spoken  too  long  out  of  a  full  heart.  Our 
unresting  friend  is  at  rest  now.  His  passing  bell  has 
ceased  to  toll.  We  shall  long  miss  tlie  familiar  figure 
which  towered  so  high  physically  and  mentally  in  the 
court  rooms  of  Southern  and  Eastern  Massachusetts.  The 
bright  radiance  of  a  celestial  morning  has  brought  him 
that  rest  he  never  found  here.  He  is  listening  to  the  clear 
bells  upon  the  shining  shore,  while  we  await  in  our  turns 
the  lapse  of  time  and  the  inevitable  hour." 


GEORGE  STEVENS. 

George  Stevens  was  born  at  Stoddard,  New  Hampshire, 
on  October  23,  1824;  graduated  at  Dartmouth  College  in 
1849 ;  taught'  in  academies  in  Pittsfield,  Gilmanton,  and 
Mt.  Vernon,  New  Hampshire;  studied  law  in  the  city  of 
Lowell,  Massachusetts,  in  the  office  of  D.  S.  &  William  A. 
Richardson  (the  latter  now  a  judge  of  the  United  States 
Court  of  Claims) ;  was  admitted  to  tlie  bar  in  the  ( 'ourt  of  Com- 
mon Pleas,  September  20,  1854,  and  j)racticed  law  in  Lowell 
to  the  time  of  his  death,  which  occurred  June  5, 1884.  He 
was  clerk  and  later  an  associate  justice  of  the  Police  Court 
of  the  city,  which  position  he  resigned  in  1874;  was  Repre- 
sentative to  the  General  Council  from  Lowell  in  1858 ;  was 
ap)})ointe(l  October  15,  1874,  by  tlje  (Governor,  District  At- 
torney of  the  Northern  District,  boYiig  Middlesex  County,  to 
fill  an  unexpired  term  ;  was  elected  to  the  same  office  in 
November,  1S74,  and  apiin  in  November,  1S77,  and  resigned 
in  1879. 
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The  last  time  Mr.  Stevens  attended  court  was  on  the  first 
day  of  the  Aj)ril  term,  1884,  of  the  Supreme  Judicial 
Court. 

At  a  meeting  of  the  Lowell  Bar  Association,  when  resolu- 
tions to  his  memory  w^ere  presented  to  the  Police  Court,  it 
was  said  of  him :  "At  the  opening  of  the  April  term  of  the 
Supreme  Judicial  Court  in  this  city,  he  was  weary  and  tii*ed ; 
he  was  sick,  and  seemed  to  need  rest  for  recovery.  He 
remarked  that  he  could  not  write  during  this  term,  and  that 
his  business  in  court  must  be  postponed.  He  was  not  strong, 
but  it  hardly  a[)peared  then  that  a  postponement  then 
mi'ixni  forever.  His  condition  seemed  to  remind  one,  of  those 
wearisome  periods  that  now  and  then  come  upon  every 
lawyer  who  has  a  large  practice  and  conscientiously 
struggles  with  its  weight  and  care  and  responsibility. 

The  j)rofession  of  the  law  is  a  laborious  and  tiresome  one. 
Many  a  young  man  destined  to  a  long  and  honorable  career 
of  j)r()fcssional  j)ractice,  would  doubtless  undertake  the 
burden  with  great  reluctance  if  he  could  comprehend  and 
weigh  it  before  he  entered  upon  the  service ;  and  to  look 
back  upon  such  a  service,  you  see  a  record,  let  it  be  the 
best  that  can  be  made,  which  tells  of  wearisome  controversies 
and  exhaustive  labor,  and  for  which  rest  is  a  most  w^elcome 
reward. 

Mr.  Stevens  was  a  good  lawyer,  and  studied  his  books  and 
his  business  w^ell.  He  always  prepared  himself  for  his  work 
before  the  courts  and  juries,  and  presented  his  cases  with 
great  uniformity  of  preparation  and  ability,  and  he  met  with 
his  just  share  of  success.  He  was  a  pleasant  companion, 
witli  or  against  whom,  in  the  trial  of  causes,  it  was  always 
agreeable  to  be  engaged,  for  he  was  upright  and  honor- 
able and  fair  in  his  w^avs,  and  he  liked  men  around  him 
w^hom  he  could  respect  for  their  honesty  of  purpose  and  good 
intentions. 
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In  the  midst  of  an  extensive  professional  practice,  sur- 
rounded by  a  pleasant  and  affectionate  family,  respected  by 
his  professional  brethren  as  well  as  by  his  fellow-citizens,  he 
laid  down  the  large  and  importimt  trusts  committed  to  his 
care,  and  passed  on  to  the  new  world  where  the  weary  are 
at  rest. 

Judge  Rockwell,  of  the  Supreme  Court,  at  the  last  Septem- 
ber term  in  Lowell,  after  the  presentation  of  resolutions  in 
memory  of  Mr.  Stevens,  and  addresses  bv  members  of  the 
bar,  in  a  feeling  tribute,  remarked  that  he  first  became 
acquainted  with  Mr.  Stevens  in  1858.  At  that  time  Judge 
Rockwell  was  Speaker  of  the  House  of  Representatives  of 
Massachusetts,  and  Mr.  Stevens  was  a  member  from  Lowell. 
Among  other  things,  Judge  Rockwell  said :  *'  It  became  my 
opinion  that  if  he  continued  in  political  life  he  would 
become  one  of  the  most  valuable  legislators  in  the  state  and 
perhaps  in  the  country.  But  I  was  not  surprised  to  learn 
that  his  course  of  life  did  not  take  that  direction.  It  took, 
perhaps,  a  better  one,  and  he  devoted  his  energies  to  the 
practice  of  the  noble  profession  of  the  law.  And  for  the  last 
twenty-five  years,  more  or  less,  I  have  seen  him  in  this  and 
other  court  houses,  and  in  the  office  of  District  Attorney, 
performing  his  arduous  duties  in  a  most  acceptable  and  able 
manner.  I  am  glad  he  set  such  an  example  for  the  young 
men  of  the  profession  to  follow." 

Mr.  Stevens  was  married  to  Elizal)eth  R.  Kimball,  of 
Littleton,  Massachusetts,  September  11),  1850.  His  wife,  a 
son,  who  was  his  law  partner,  and  two  daughters,  survive 
him. 
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DWKJIIT    F()8TER. 

Dwight  I'oster  died  at  his  residence  in  Boston,  April  19, 
ISS;},  in  the  fifty-fifth  year  of  his  age.  lie  was  born  in 
Worcester,  Massachusetts,  wliere  the  early  years  of  his  pro- 
fessional life  were  passed.  His  first  New  England  ancestor, 
Reginald  Foster,  came  from  P^xeter,  in  England,  in  1<)38, 
and  from  that  time  to  the  present  the  family,  in  each  suc- 
ceeding generation,  has  been  widely  known  and  honored 
throughout  the  Common w<^lth.  Jedediah  Foster,  who  was 
graduated  at  Harvard  in  1744,  was  an  earnest  and  steadfast 
advocate  of  the  rights  of  the  people  during  the  Revolution- 
ary struggle.  He  was  rejected  by  Governor  Gage  as  a 
member  of  his  council,  became  subsequently  a  judge  of 
the  Superior  Court  of  Judicature  of  Ma,ssachusetts,  and  was 
a  leading  member  of  the  convention  which  drew  up  the 
Constitution  of  the  state.  His  son,  Dwight  Foster,  a  grad- 
uate of  Brown  University  in  1774,  was  a  representative  in 
several  of  the  early  congresses,  and  a  United  States  senator 
from  Massachusetts  from  180(1  till  1803.  He  was  a  lawver 
by  profession,  but  his  public  duties  engrossed  the  larger 
portion  of  his  active  life.  His  only  son,  Alfred  Dwight 
Foster,  after  graduating  at  Harvard  in  1810,  was  admitted 
to  the  bar,  and  subse(iuently  removed  from  Brookfield, 
where  his  family  had  long  been  established,  to  the  city  of 
Worcester.  He  held  manv  oflSces  of  trust,  and  his  active 
interest  in  public  and  private  charities  gave  him  a  distin- 
guislunl  reputation  throughout  the  state.  He  was  born 
with  the  century,  and  died  greatly  lamented  in  1S52. 

His  son,  Dwight  Foster,  the  subject  of  this  sketch,  was 
graduated  at  Yale  College  in  1S48  as  the  valedictorian  of 
his  class,  and  after  a  course  of  studv  at  the  Harvard  Ijiw 
Srho(>l,  was  admitted  to  the  bar  in  18v)0.     He  commenced 
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the  practice  of  his  profession  in  Worcester,  and  was  soon 
recognized  as  one  of  the  leaders  of  the  bar  in  Central 
Massachusetts.  In  1861,  at  the  outbreak  of  the  Rebellion, 
he  was  chosen  attorney-general  of  the  Commonwealth,  and 
he  retained  the  office,  by  annual  election,  during  the  four 
eventful  years  of  the  Civil  War.  His  relations  with  John 
A.  Andrew,  the  great  "  war  governor,"  were  very  constant 
and  cordial,  and  the  correspondence  which  passed  between 
them  when  Mr.  Foster  declined  a  renomination  in  1864, 
shows  a  very  high  appreciation,  on  the  part  of  the  gov- 
ernor, of  the  wisdom  and  ability  of  his  constitutional 
adviser. 

In  1864  he  removed  to  Boston,  where  his  private  practice 
had  already  assumed  such  importance,  that  Worcester  had 
ceased  to  be  a  convenient  place  of  residence.  In  1866, 
while  in  his  thirty -eighth  year,  he 'was  appointed  one  of 
the  justices  of  the  Supreme  Judicial  Court.  For  this  posi- 
tion the  judicial  habit  of  his  mind  eminently  fitted  him, 
and  his  retirement  from  the  bench,  after  a  brief  term  of 
three  years,  was  greatly  deplored  by  the  profession.  He 
resumed  practice  in  Boston  in  1S60,  and  from  that  time 
till  his  death  he  stood  easily  among  the  foremost  at  the 
Suffolk  bar.  He  gave  much  time  during  his  later  years  to 
questions  of  law  relating  to  life  insurance,  and  there  are 
very  few  of  the  important  life  insurance  companies  doing 
business  in  the  United  States  which  have  not  had  occasion 
to  retain  his  services.  As  an  equity  lawyer  he  had  few 
equals  at  the  bar,  and  his  lectures  on  Equity  Jurispru- 
-ence  before  the  Boston  Law  School  will  long  be  remembered 
by  the  younger  members  of  the  profession  who  had  the 
good  fortune  to  hear  them. 

Judge  Foster  was  a  man  of  great  courage,  and  possessed 
•of  a  keen  sense  of  public  and  private  duty.  He  was  never 
influenced  by  popular  prejudice  or  clamor,  and  was  always 
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ready  to  step  to  the  front  as  a  volunteer,  and  undertake 
the  ungrateful  task  of  opposing  any  measure  which  might 
ai)peal  to  the  public  sympathy,  but  which  he  believed  to 
be  WTong  in  principle. 

The  case  of  Lowell  vs.  Boston,  111  Mass.,  454,  affords  a 
very  good  illustration  of -this  trait  in  his  character.     The 
great  fire  in  Boston  in  1872  destroyed  buildings  and  prop- 
erty to  the  amount  of  $60,000,000,  and  deeply  stirred  the 
sympathies  of   the   whole   country.      The   Legislature   of 
Massachusetts  was  hastily  convened  in  special  session,  and 
an  act  was  passed  authorizing  the  city  of  Boston  to  issue 
bonds  to  the  amount  of  $20,000,000,  and  lend  the  proceeds 
on  mortgage  to  the  owners  of  land,  the  buildings  upon 
which  had  been  destroyed.     Judge  Foster  was  of  opinion 
that  such  special  legislation  was  extremely  dangerous  in 
its  tendency,  and  exceeded  the  constitutional  power  of  the 
Lct^islature ;    but  public  sentiment  was  strongly  interested 
in  its  favor,  and  it  was  wuth  great  difficulty  that  ten  tax- 
payers of  the  city  could  be  found  who  were  willing  to  join 
with  him  in  an  appHcation  for  an  injunction  against  the 
issue  of  the  proposed  bonds.     Judge  Foster  offered  his  free 
services  as  counsel,  and  presented  the  case  on  behalf  of  the 
petitioners  with  great  ability.     The  city  was  represented  by 
Benjamin  R.  Curtis,  one  of  the  ablest  jurists  the  country 
has  jiroduced,  and  by  J.  ft.  Abbott,  another  leader  of  the 
Suffolk  bar.     Both  expressed  great  confidence  in  the  jwsi- 
tions  assumed  by  them  at  the  hearing,  but  the  views  of 
Judge  Foster  prevailed  with  the  court,  and  the  statute  was 
declared  unconstitutional.     This  decision  was  a  great  dis- 
appointment to  the  community,  and  lead  at  the  time  to  a 
good  deal   of  hostile  criticism  ;    but  sober  second  thought 
has  long  since  recognized  the  wisdom  as  well  as  the  courage 
of  Judge  Foster's  course,  and  has  approved  the  decision  of 
the  court. 
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Mr.  Foster  married  in  1850,  Henrietta,  the  second  daugh- 
ter of  Hon.  Roger  Sherman  Baldwin,  of  Connecticut.  He 
left  four  sons  and  three  daughters.  Three  of  his  sons  have 
chosen  the  law  as  their  profession.  One  is  in  active  prac- 
tice in  Boston,  another  in  New  York,  and  the  third  is  now 
pursuing  his  studies  in  the  Boston  Law  School. 


MICHIGAN. 


ROBERT  P.  TOMS. 

Robert  P.  Toms,  a  member  of  the  Detroit  bar,  and  of  the 
local  council  of  the  American  Bar  Association  for  this 
state,  died  on  the  10th  day  of  March,  1884,  at  his  home  in 
Detroit.  Mr.  Toms  was  born  at  Bloomfield,  Oneida  County, 
N.  Y.,  October  20,  1820.  Eleven  years  later  he  came  to 
Michigan  with  his  parents,  and  in  1849  began  his  pro- 
fessional career  in  this  state.  He  was  at  one  time  associated 
with  the  late  Hon.  William  A.  Howard,  one  of  the  best 
known  political  leaders  of  the  west,  but  for  over  twenty  years 
before  his  death  he  conducted  alone  a  large  and  lucrative 
practice. 

While  Mr^  Toms  rarely  appeared  in  court,  and  could 
"harHIy  be  called  an  advocate  in  the  legal  sense  of  the  term, 
interests  of  great  magnitude  were  intrusted  to  his  charge, 
and  in  the  management  of  large  estates,  he  not  only  enjoyed 
the  unbounded  confidence  of  his  clients,  but  the  esteem  and 
good  will  of  the  entire  community.  His  knowledge  of  busi- 
ness and  of  men  of  business,  and  his  intimate  acquaintance 
with  the  history  and  growth  of  the  city  of  his  residence, 


318  AMERICAN  BAR  ASSOCIATION. 

were  invaluable  to  his  clients,  who  placed  in  his  hands  large 
isums  of  money,  knowing  they  would  be  judiciously  invested, 
and  that  he  would  account  to  them  to  the  last  dollar.  He 
was  an  excellent  lawyer,  without  being  the  leader  he  might 
have  been,  had  his  inclination  led  him  toward  the  more 
active  branch  of  the  profession. 

In  social  life  he  possessed  a  peculiar  charm  of  manner, 
which  drew  about  him  hosts  of  friends.  He  was  above  all 
things  genial  in  his  intercourse  with  men,  and  even  during 
the  long  and  painful  illness  of  six  years  which  preceded  his 
death,  and  when  he  knew  that  recovery  was  impossible,  he 
preserved  the  attractive  personal  qualities  which  had  en- 
deared him  to  a  large  circle  of  acquaintances.  He  was 
always  honest  and  sincere  in  his  judgment  of  men  and 
measurers,  and  whether  such  judgments  were  right  or  wrong, 
favorable  or  unfavorable,  one  could  alwavs  relv,  in  con- 
versing  with  him,  upon  the  sincerity  of  his  opinion. 

He  was  generous  to  those  who  were  in  want  or  trouble, 
and  to  those  whom  the  accidents  of  business  had  placed  in 
his  charge,  he  was  a  kind  and  sympathetic  protector  and 
guardian.  To  younger  membei-s  of  the  profession,  he  was 
specially  helpful  and  considerate,  and  many  of  the  leading 
members  of  the  bench  and  bar  of  Detroit  have  reaspn  to  be 
grateful  for  his  advice  and  assistance. 

He  was  active  and  earnest  in  his  political  convictions,  but 
never  souglit  for  or  held  a  public  office  of  importiince,  and 
never  felt  himself  bound  to  .support  a  candidate  whom  he 
deiniied  unworthy  of  the  position  he  sought.  So  great  was 
his  aversion  to  office  holding,  that  in  the  last  years  of  his 
life,  he  declined  a  highly  honorable  appointment  to  the 
bench  of  his  own  state. 

In  writing  this  brief  obituary  we  are  not  compelled  to 
laud  him  for  his  good  qualities  to  cover  an  unnamed  vice, 
for  of  vices   he   had   none.      In   his  private   life,  he  was 
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exemplary;  in  his  habits,  above  reproach ;  in  his  nature,  a 
well-spring  of  cheerfulness  and  good-fellowship,  and  an  en- 
terprising and  liberal  supporter  of  public  improvements  and 
charities.  He  left  behind  him  no  page  which  liis  friends 
would  desire  folded  or  concealed. 


SOUTH    CAROLINA. 


JAMES  BUTLER  CAMPBELL. 

James  Butler  Campbell  was  born  at  Oxford,  in  the  state 
of  Massachusetts.  To  it,  his  father,  the  Rev.  John  Campbell, 
had  fled  from  the  pereecutions  which  were  visited  on  the 
adherents  of  the  cause  of  the  Stuarts,  to  which  the  ties  of 
blood,  connecting  him  with  the  Duke  of  Argyle,  had 
attached  him.  In  Oxford,  he  was  the  first  minister  of  the 
Presbji-erian  Church,  and  in  that  place  he  lived  honored 
and  respected,  and  his  memory  is  there  still  gratefully  and 
affectionatelv  cherished. 

Of  all  the  advantages  of  education,  and  these  were  not  in 
any  manner  limited,  but  embraced  all  that  could  be  had, 
Mr.'  Campbell  availed  himself,  prompted  by  the  taste  for 
letters,  which  was  kept  alive  during  his  life,  even  amid  the 
absorbing  duties  of  large  professional  engagements.  Of  this, 
ample  evidence  is  seen  in  the  finished  productions  of  his 
pen,  than  which  none  surpassed  the  force  and  beauty  of  the 
pure  and  finished  style  which  had  become  an  essential  and 
inseparable  accompaniment  of  all  his  productions. 

In  his  very  early  manhood,  James  Butler  Campbell  came 
to  the  state  of  South  Carolina,  in  which  he  was  destined 
to  pass  his  whole  life,  and  with  the  most  eventful  periods  of 
its  history,  to  have  his  name  honorably  and  conspicuously 
identified. 
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His  inclination,  with  the  early  training  he  had  received, 
made  the  |)rofession  of  the  law  that  to  which  he  turned  in 
the  choice  of  a  pursuit  in  life,  and  after  the  necessary 
preparation,  which  in  those  days  had  a  meaning  widely 
different  from  that  it  now  has,  he  commenced  in  the  citv  of 
Charleston  the  practice  of  his  profession. 

In  the  interval  between  the  time  when  he  came  to  this  state 
and  that  in  which  he  commenced  his  career,  his  taste,  his 
temper,  his  ability,  his  generosity,  had  made  for  him  warm 
and  devoted  friends.  And  no  more  touching  tribute  can  be 
paid  to  his  memory  than  to  say,  that  the  friends  of  his  early 
life  remained  throughout  his  long  and  eventful  career,  in 
their  regard  and  ati'ection  for  him,  as  firm  and  constant  as 
anv  one  could  desire.  And  under  no  circumstances  could 
such  a  tribute  be  more  touching.  A  fierce  political  convul- 
sion shook  tlie  state  to  its  centre.  Societv  was  convulsed 
with  the  excitement  which  stirred  its  everv  member. 
Young  in  years,  Mr.  Campbell  sat  in  council  with  those  of 
matured  years  and  experience.  And  the  closest  personal 
relations  united  him  with  men  whose  more  advanced  age 
made  such  relations  far  from  common.  With  the  Hon.  Joel 
11.  Poinsett,  these  relations  were  continued  throughout  the 
whole  of  Mr.  Poinsett's  life ;  and  his  adoption  of  the  friend- 
ship of  one  so  young  as  Mr.  Campbell  then  was,  furnished 
in  itself  the  evidence  of  the  marked  qualities  which  in  his 
after  life  were  so  fully  developed. 

Nor  less  interesting  was  the  relation  he  bore  to  one  under 
whose  direction  he  completed  his  preparation  for  tlie  bar. 

The  learning  and  the  eloquence  of  Hugh  S.  Legareis  still 
so  well  remembered,  that  he  who  was  the  pupil  and  friend 
of  that  distinguished  man,  in  that  position  was  well  entitled 
to  claim  the  recognition  of  the  qualities  of  head  and  heart 
wliicli  only  could  be  consistent  with  it. 

In  after  vears  his  relations  with  Mr.  Webster,  and  in  still 
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later  years,  the  like  relations  with  Mr.  Stanbury,  of  Ohio, 
and  others  of  equal  public  rank,  sufficientlj'  attest  the  posi- 
tion he  held  in  his  profession,  as  well  as  in  matters  of  larger 
import. 

At  the  close  of  the  late  Civil  War,  Mr.  Campbell  received 
from  the  state  of  South  Carolina  a  recognition  of  its  trust  and 
of  his  merit,  in  the  high  distinction  of  the  selection  of  liim 
to  represent  it  in  the  Senate  of  the  United  States.  None 
doubted  the  great  success  which  would  have  resulted  to  his 
state  from  his  occupancy  of  that  place.  For  while,  in  the 
progress  of  the  war,  he  adhered  with  unshaken  constancy  to 
the  cause  of  this  his  state,  for  it  was  his  home,  the  birth  place 
of  his  children,  and  in  its  soil  reposed  the  remains  of  those  he 
had  loved  in  life,  yet  his  relations  without  the  state,  and  his 
affections  within  it,  seemed  happily  to  combine  in  him  the 
qualities  then  needed  in  one  who  was  to  assist  in  the  restora- 
tion to  it  of  peace  and  good-will.  But  the  passions  of  the  war 
had  not  sufficiently  subsided ;  he  was  not  allowed  to  take 
the  seat  which  would  have  been  as  worthily  filled  as  it  had 
been  honorably  assigned  to  him.  With  the  exception  of  a 
short  time  in  which,  by  common  consent,  he  sat  in  the 
Senate  of  the  state  as  the  representative  of  the  *  city  of 
Cliarleston,  he  devoted  himself  to  the  duties  of  his  pro- 
fession, until  compelled  to  retire  by  the  increasing  inroads 
of  che  sickness  w^hich  terminated  his  life. 

In  the  city  of  Washington,  to  which  place  professional 
engagements  called  him  in  the  autumn  of  1883,  he  sur- 
rendered the  lease  of  his  life.  The  quiet  of  his  chamber 
was  there  exchanged  for  the  noise  of  the  forum  ;  the  tender 
affection  of  those  near  to  him  in  blood  and  friendship,  was 
to  supply  the  place  of  those  with  whom  he  had  wrestled  in 
the  arena  of  life,  and  in  that  peaceful  vale  of  death,  where 
no  flattery  can  soothe,  nor  contest  excite, 

"After  life's  fitful  fever,  he  sleeps  well." 
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SUBJECTS  REFERRED  TO  COMMITTEES. 


Resolution  of  Skipwith  Wilmer  relating  to  the  change 
in  the  form  of  discussions  by  the  Association. 

Referred  to  the  Executive  Committee.    (See  page  8.) 

Resolution  of  R.  T.  Merrick  relating  to  the  passage  of  a 
bill  by  Congress,  restoring  the  right  of  appeal  to  the 
Supreme  Court  in  habeas  corpus  cases. 

Referred  to  the  Committee  on  Jurisprudence  and  Law 
Reform.     (See  page  43.) 

Resolution  of  Austen  G.  Fox  relating  to  the  evils  of  the 
system  of  reporting  decisions  of  the  courts. 

Referred  to  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure.     (See  page  48.) 

Paper  read  by  Simon  Sterne,  on  "  Defective  and  Slipshod 
Legislation." 

Referred  to  the  Committee  oh  Jurisprudence  and  Law 
Reform.     (See  page  52.) 

Resolution  of  Simeon  E.  Baldwin  relating  to  discrimin- 
ations in  favor  of  the  territories  and  District  of  Columbia 
in  appeals  to  the  Supreme  Court. 

Referred  to  the  Committee  on  Judicial  Administration 

and  Remedial  Procedure.     (See  page  74.) 

(r>23) 
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Resolution  of  H.  L.  Lazarus  relating  to  legislation  to 
secure  uniformity  in  the  obligations  arising  from  indorse- 
ments in  blank  of  commercial  paper  by  third  parties. 

Referred  to  the  Committee  on  Commercial  Law.  (See 
page  74.) 

Resolution  of  David  Dudley  Field  relating  to  the  present 
delay  and  uncertainty  in  judicial  administration. 
Referred  to  a  select  committee  of  five.     (See  page  74.) 

Resolution  of  A.  J.  Todd  relating  to  legislation  on  patent, 
trade-mark,  and  copyright  laws. 

Referred  to  the  Committee  on  Commercial  Law.  (See 
page  77.) 

Resolution  of  W.  H.  H.  Russell  relating  to  the  subject 
of  registration  of  births,  marriages,  and  deaths. 

Referred  to  the  Committee  on  International  Law.  (See 
page  78.) 
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The    Ei<rhth    Annual    Meetino-   will    be    held    at    Saratoga 
Spring;^,  New  York,  on  August  IHth,  20th. 


and  21st,  1885. 
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